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[43 Geo. IH. 1802.] 



HOLME V. STANLEY. 
[1802, Oct. 30.] 

Leoacies not paid under a charge upon real estate in aid of the personal without 
production of the stamp under the Legacy Act, 36 Geo. III. c. 52, s. 7, until it 
IS ascertained, that there is no personal estate applicable. 

The old practice, to administer tne personal estate before a sale of real estate, 
chamd in aid, relaxed, [p. 2.1 

Now, ifthe Master foresees a deficiency, a sale is permitted, [p. 2.] 

The Attorney General [Hon. S. Perceval] moved on behalf of 
legatees, claiming to have their legacies discharged of the duty under 
the Legacy Act (1), as being to come out of real estate charged in 
aid of the personal estate; the Accountant General declining to pay 
them without production of the stamp. 

*The Master's Report did not go farther than to ascer- [*2] 
tain, that the personal estate was not sufficient for the 
debts and legacies. 

The Lord Chancellor [Eldon]. — ^The old habit of the Court 
was first to administer the personal estate ; and in case of a deficien- 
cy to raise the residue from the real estate. The habit of the Court 
now is, if the Master foresees, that the personal estate will be defi- 
cient, to permit a sale of the real estate in the mean time (2). But 
that is only for convenience; and the question upon the act is, 
whether, if the legatees will not pay the duty, the Court ought not 
to wait the result of the reference, whether the personal estate will 
be deficient, or not ; for it is impossible to say, that, ifthe Court for 

(1) Statute 36, Gea III. c. 52, sec. 7. 

(2) Poff, vol. ix. 65, Lloyd v. Johnes ; xiL 105, Curiii v. Price, 

VOL. VIII. 1 



2 HODOKIN V. LONGD£N. [1802. 

the convenience of legatees pays them out of the real estate, not lia- 
ble to the stamp duty, instead of out of the personal estate, which 
is liable to it, they shall thereby evade the duty. Up to the extent 
of the personal estate they are clearly liable to it. If therefore they 
will not consent to wait, the practice must be altered ; and the real 
estate must never be sold, till the result of the account as to the 
personal estate appears. 

A reference was directed lo inquire, whether the personal estate 
has been, or will be, sufficient to pay the debts. 

As to the practice of decieeing a mwrinofud sale of a testator's real estate, 
see, ante^ note 3, to WaJOur v. Demu^ 2 V. 170. With respect to legacies given 
by the will of any person who died after the 5th day of April, 1805, it is now 
immateriid, as far as their liability to legacy duty is the question, whether such 
legacies were given out of the testator's personal estate, or out of, or charged 
upon his real estate : see the schedule, part 3, sec. 2, to the statute of 55 Geo. ill. 
c. 184. 



HODGKIN V. LONGDEN. 

[1802, Nov. 1.] 

The rule, that, if the Plaintiff is not entitled to the relief, though entitled to dis- 
covery, a general demurrer holds, does not preclude the Defendant from 
demurring to the relief, and answering as to the discovery (a). 

The Defendant answered as to the discovery, and put in a de- 
murrer to the relief for want of equity.* 
[* 3] * Mr. Richards and Mr. Heald, for the Plaintiff, objected, 

that the Defendant ought not to have answered ; according 
to the late decisions (1), following the rule, as setded by Lord Thur- 
low, that, wherever the relief is unnecessary or improper, the De- 
fendant may cover himself by a general demurrer ; and that there 
has been no instance since of a demurrer to the relief, and an an- 
swer to the discovery. 

The Solicitor General, [Sir Thomas Manners Suiton], and Mr. 
RomiUyy in support of the demurrer said, the title, if any, was at 
Law ; and it did^not follow from the cases referred to, that the De- 

(a) The defendant may if he chooses demur to the relief only, and answer as to 
the discovery sought Story, £q. PI. § 312, § 546, notes. See Fry v. Ptnn^ 2 
Bro. C. C. (Am. ed. 1844,) 280, 282, and note (a) ; Rmwm v. AshSiy, ante, 2 V. 
459, note (a); Wigram on Discov. (1st Am. ed.f p. 31, pi. 62; Hare, 8. 

The same observation applies to a plea. Kedes. Plead. 281 ; Wigram on 
Discov. ubi supra, and pi. 63. 

But the defendant cannot demur as to the discovery only and not to the relief. 
Morgan v. Harris, 2 Bro. C. C. (Am. ed. 1844,) 123, 124, note (a). 

(1) Fry V. Pemt, Price v. James, Measter v. Brampston, 2 Bro. C. C. 280, 282, 
319; CoUis v. Sioayne, 4 Bro. C. C. 480; ante, Benison v. Mdey, Brandon v. 
SantU, vol. ii. 459, 514 ; Loiter v. BoUe, Byves v. Byves, iii. 4, 34a See the note, 
ii. 461. 



1802.] WOfiRALL V. HARrORD. 3 

fendant giving the discovery, which he need not give^ cannot de- 
mur to -the relief. 

The Lord Chancellor [Eldon]. — ^I am of opinion, the discov- 
ery does not over-rule the demurrer. The Defendant says, the re- 
lief, if any, is at Law ; and he may give them the assistance of the 
discovery, saying, he will contest their right at law, though he is not 
bound to give it. Lord Thurlow decided in those cases, that a gen- 
eral demurrer will hold, though the Plaintiff is entitled to the dis- 
covery, if not entitled to relief, on the ground, that, the discovery 
being asked for the purpose of entitling the Plaintiff to the relief, if 
the Plaintiff was not entitled to the relief, he should not have the 
discovery which was asked for the purpose of obtaining that relief. 
That was contrary to the old rule. But it does not follow, thai it is 
necessary to go farther in changing the practice, and to hold, that, if 
the Defendant chooses to waive the benefit of the rule, 
as against * himself, he may not waive it, and say consist- [* 4] 
entiy and conscientiously, the relief at law, where all 
the circumstances must be proved, is not a ground of equitable re- 
lief ; but he will be ancillary as a volunteer by giving a discovery 
of the facts, upon which the Plaintiff will have occasion to go to 
law. The rule was founded upon the convenience of the Defend- 
ant; and he may waive it, if he thinks proper (I). 

Leave was given to amend. 

1. A Dcifu&RKR, if good to the relief, is good to the discovery also ; but, if the 
defendant chooses to answer at all, he must, generally speaking, answer fully : 
see the notes to RenUon v. Jisldeyy 2 V. 459 ; and the farther reference there 
given. 

2i That leave to amend a bill may be given, after a demurrer allowed, and an 
order for dismissal of the bill, see note 3, to Ua}fd v. Loanng, 6 V. 773. 



WORRALL V. HARFORD. 
[1808, Nov. 1.] 

Th£ indemnity of the trustees under a deed of trust does not give the persons 
employed by them a ri^ht as creditors against the trust fund. 

A solicitor suing for his bill need not state all the circumstances required by tlie 
statute 2 Geo. II. c. 23, s. 22 ; being matter of evidence, [p. 9.] 

The bill stated, that in and previous to the year 1769, Edward 
Lloyd and William James, of Bristol, carried on business as mer- 
chants and co-partners ; and the Plaintiff was employed by them as 
their attorney and solicitor in all their legal business, and in procur- 
ing for them money on their bond ; that Lloyd dying, and James 

(1) PoH, Todd V. Gee, vol. xvii. 273. 



4 WOBBALL «• HAlUrORD. [1809. 

sinking in credit, the Plaintiff was employed to issue a commission 
of bankruptcy against him: and in or about February, 1771, struck 
a docket on the petition of Nathaniel Stephens ; and was directed 
to summon, and did summon, a meeting of the creditors ; when it 
was agreed, that James should execute a deed of assignment for the 
benefit of all said creditors, to be prepared by the Plaintiff; and ac- 
cordingly by indenture, prepared by the Plaintiff, and bearing date 
the 15th January, 1772, it was witnessed, that William James did 
assign, transfer, and make over, to Defendants, all the joint or co- 
partnership stock in trade, upon trust to sell and dispose thereof; 
and thereout in the first place to pay the expenses attending the ap- 
plication for said commission of bankruptcy ; and also all 
[* 5] the costs and charges * of said deed and other incidental 
chaises and expenses of the trust ; and to pay and reim- 
burse themselves all such costs, chaiges, damages and expenses, 
which they should be put unto in the management and execution of 
said trust ; and said Defendants covenanted, that they snould make 
sale of said partnership effects ; and get in all debts due to said 
co-partnership ; and farther, that they should, as often as such 
moneys should, after deducting the payments to be made thereout 
as aforesaid, and reserving a sufficient sum to answer the farther 
()robable contingent expenses of the trust, amount to a competent 
sum to pay one shilling in the pound, pay the same equally amongst 
the said creditors according to their respective demands. 

The bill farther stated, that the affairs of said .partnership being 
very intricate, and there being various legal proceedings, and par- 
ticularly an appeal from one of his Majesty's Courts in America, 
Plaintiff was directed by said Defendants to conduct such appeal on 
their behalf, and generally to manage and direct the legal business 
relating to said partnership, and the trusts of the deed ; and the 
Plaintiff from time to time prepared deeds relating to said trust 
affairs ; and prosecuted the appeal ; and disbursed various sums ; 
and took various journeys ; and had and made various attendances 
on account of the trustees, and by his exertions and labor, and the 
sums expended by him, the Defendants became indebted to the 
Plaintiff in a considerable sum. Upon the execution of the trust 
deed the trustees proceeded to act in the trust : but the whole of 
such partnership debts and credits have never been finally settled ; 
nor have all the trusts of said deed been performed, and the accounts 
closed. The Plaintiff hath delivered in bill of costs and disburse- 
ments paid and incurred by him as solicitor under the trust 
[* 6] deed, and * received some sums upon account from the 
said trustees : but he hath never settled any account with 
said trustees, and the whole of such bills have never been paid. 
James is long since deceased ; and the Defendants, the surviving 
trustees, have never made any final dividend ; and the Plaintiff, as 
solicitor of said trustees, having a considerable demand upon them, 
as before mentioned, frequently applied, and requested them to come 
to an account of said trust estate possessed or received by them 
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under the deed, and to apply out of the balance in their hands a 
sufficient sum to discharge the bills and demands of Plaintiff, and 
particularly on or about the 9th January, 1784, 19th November, 
1787, 24th April, 1790, 15th November, 1790; and at several 
times since, said William James made applications to them for the 
same purpose. The bill then charged, that a considerable balance, 
amounting to 80/. 9«. 3d. remains due to him as such solicitor ; and 
though many years have elapsed since the execution of the deed, 
yet that Plaintiff hath continued from the date thereof nearly to the 
present time to act as solicitor thereto ; and hath delivered bills of 
costs to the said Defendants ; and made applications for payment ; 
that his debt ought not to be considered as a simple-contract debt ; . 
as it is by the deed in the first place provided, that the trustees shall 
out of the moneys to come to their hands pay and discharge the 
expenses of the Commission of Bankruptcy, and also all costs and 
charges of that deed, and also all other incidental charges and ex- 
penses relating to the execution of the trust thereof; and in the 
next place, that the trustees should pay and reimburse themselves 
all their costs and charges relative thereto ; and therefore his demand 
ought to be considered as a specialty debt ; and the Plaintiff bad a 
lien upon the trust estate for his costs and charges. 

* The prayer of the bill was, that the Plaintiff may be [* 7] 
declared a creditor under the trust deed for the amount 
of his bills of fees ; that the Defendants may account for all and 
every the sums received by them, and for the application ; and 
that they may be decreed thereout to pay to the Plaintiff the sum 
of 802. 9$. 3d., &c. 

To this bill the Defendants, the surviving trustees, put in a gen- 
eral demurrer. 

Mr. Richards and Mr. Hariy in support of the demurrer, said, 
this was a perfectly novel attempt ; and they represented the mis- 
chievous consequences, if all persons employed by trustees, survey- 
ors, Slc. might come as creditors upon the fund for an administra- 
tion, and to have every thing undone ; insisting, that they must look 
to the trustees, who employed them. At least they must state some 
case ; as, that the trustees are insolvent. 

They also objected, upon the statute (1) of Geo. II. that the 
Plaintiff ought to state particularly, that he delivered his bill, with 
all the particulars required by the statute ; instead of stating simply, 
that he had delivered his bill. 

Mr. RamiUy and Mr. Martin^ for the Plaintiff, as to the latter 
objection observed, that it did not appear, he had not delivered the 
bill with all the requisites in the statute ; but that is only matter of 
evidence ; and not to be stated upon the bill, any more than a bill 
with respect to an annuity is to state, that all the requisites of the 
Annuity Act (2) were complied with. 

(1) Stat Q G^. U. c. 33, 8. 22. 

(2) Stat 17 Geo. III. c. 26; repealed by stat 53 Geo. HI. c 141. Sea the 
note, ofiie, v6l. ii. 3d 
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Upon the other part of the case they insisted, that the Plaintiff 
had a right as a creditor upon the fund for the whole of 
[* 8] * his demand ; admitting however, that there was no in- 
stance of such an equity. 
The Lord Chancellor [Eldon]. — ^This case must be determined 
upon the contents of this particular deed, with some attention to 
the nature of trust deeds in general, and the allegations of the bill. 
It is admitted, that a bill of this kin4- '^ ^ perfect novelty. It is in 
the nature of the office of a trustee, whether expressed in the instru- 
ment, or not, that the trust property shall reimburse him all the 
charges and expenses incurred in the execution of the trust. That 
is implied in every such deed. But it would be strange (rom that 
implication to conclude, that the persons employed by them are 
therefore creditors of the trust fund. I doubt very much, and desire 
not to be understood to admit, that, even if the trustees are charged 
not to be solvent, those persons may come upon the fund. They 
can have no better right upon the expression of what would, if not 
expressed, be implied. But particular cases may be exceptions. 
Try this in bankruptcy. The petitioning creditor is answei:able till 
the assignment. Can there be a doubt, that the assignees, if there 
was nothing special in ^e deed, would have a clear right to pay all 
the expense incurred ? It would be implied, if not expressed. But 
can it be said, that therefore, not the solicitor only, but every person^ 
with whom the trustees had incurred a just and fHJir demand, might 
sue the trustees ; and come for tin account of the whole administra- 
tion ? That would be quite mischievousr 

This Plaintiff had been employed to take out a Commission of 
Bankruptcy against the surviving partner. To the whole extent he 
had proceeded Stephens was and remained his debtor personaUy at 
the time this project was thought of. He remained so 
[*9] after the meeting *for the purpose of this trust deed. 
If the trustees had shown, that they had paid Stephens in 
respect of that Commission of Bankruptcy, it would be impossiUe 
for this Plaintiff to have a demand against them. The proposal to 
supersede the commission, and that a trust deed should be executed, 
providing for the expenses of preparing the deed, and that all the 
costs and charges should be reimbursed, succeeded. Suppose, a bill 
had been filed recently after the transaction, and the proceedings 
and trust deed not paid for : the Plaintiff, no party to the deed, and 
having clearly had the personal liability of Stephens and the trustees 
as to the commission, and the personal liability of the trustees for 
preparing the deed, if they accepted it It was not the meaning of 
the deed, that he should have a right to sue in this way. It was 
his duty to inform them of the inconvenience of giving a right to 
sue in this way ; for as it has been observed, this would not stop 
with the Solicitor ; for many other persons might be employed in 
the execution of the trust. 

With respect to the next point, I agree with the answer that has 
been given ; that all the circumstances required by the Statute are 

VOL. VIII. 1* 
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not to be stated ; and that is matter of evidence. ' But I determine 
the case upon the pther point ; that according to the true intent and 
meaning of these deeds in general, (and there is not particularity 
enough to alter that in this instance,) it does not follow, that, be- 
cause the trustees are indemnified from the charges and expenses, 
which is the only mcfaning of these words, the persons having a per- 
sonal demand against them for those charges and expenses should 
be creditors upon the fund. * That would be a most mischievous 
determination. 

4 

The demurrer was allowed. 

Thk principal case appeais to rest on the broad ground, that no one ought to 
be allowed to give a third person a lien which he could not himself assert; but 
thid rule would be overthrown, if an agent, employed by a trustee, could come, of 
course, for his remuneration against the trust fund, whetlier the business upon 
which he was employed was properly directed or not ; for, though it ia unquestion- 
able that the trust property is always bound to reimburse the trustee all charges 
properlu incurred, yet any wanton and idle expenses must be borne by the trustee 
himself: see, an/e, note 3, to The Attorn^ General v. The City of Ltmdon^ 1 V. 
243. It follows, that the agents employed by a trustee must look to him for pay- 
ment, and have only a personal demand against him, not a lien on the trust fund. 



WILMOT t;. WILMOT. [• 10] 

[1802, Nov. 4.] 

BcqiTEST to three children in thirds respectively ; with a direction, that they should 
not be put in possession till their respective attainment of particular ages ; and 
in case of the death of either of the above-named children before the ages 
mentioned, that third to be equally divided between the two surviving children; 
and in the event of the death of two before the respective ages above mention- 
ed, then the whole to devolve to the surviving child: but should all his children 
die, before they should attain their said respective ages, then the whole of his 
estate was ffiven over. One died having attained the age mentioned. After- 
wards another died under that age. The share of the &tter a vested interest 
in the child, who died first, and £e survivor, attaining the age specified. 

Matthew Wilmot by his will, bearing date the 1st of January, 
1786, after giving several pecuniary legacies, gave and bequeathed 
to his son Andrew Wilmot one third part of whatever he might die 
possessed of, after all his just debts and legacies paid : such third 
part to be put out at interest either in the Government Funds, or any 
other secure manner his executors should find to be most advanta- 
geous to the interest of his said son ; and it was his farther will, that 
his said son should not be put in possession of such third part, till 
he arrived at the age of twenty-five years ; and he gave and be- 
queathed to each of his daughters Mary Wilmot and Sarah Wilmot 
one third part of whatever he might die possessed of, after all his 
just debts and l^;acies paid, in the following manner : to be put out 
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at interest, a^ aforesaid ; and his will was, that his said daughter 
should not be put into possession of such third part, till she should 
arrive c^t the age of twenty-one years ; and he did in the most ear- 
nest manner recommend her to the tender care of his executors ; 
thai she should be educated in a decent manner, suitable to the 
small fortune she might become possessed of at the time of her 
marriage : but it was his will, and he begged the particular attention 
of his executors thereto, that his said daughter did not enter into 
the marriage state before she attained the age of twenty-one years ; 
and that such fortune as might be coming to her at that time might 
be settled upon her and her heirs for ever ; but in case of her death 
without issue, it was to devolve to her husband ; and in 
[* 11] case of the death of * either of the above-named children, 
before they attain the age mentioned to be the time, they 
should be put in possession of what he had therein above bequeathed 
to them, it was his will, that the said third part of what he might 
die possessed of, and which would have been coming to the deceas- 
ed child, might be equally divided between the two surviving chil- 
dren, and in the event of the death of two of his above mentioned 
children, before they attain the respective ages above mentioned, 
then it was his will, that the whole of what he might die possessed 
of is to devolve to the surviving child : but should all his children 
die, before they should attain their said respective ages, then the 
whole of his estate is to devolve to the testator's brothers Andrew 
and Philip Wilmot and their heirs, share and share alike. 

The testator died ; leaving the three children mentioned in the 
will ; upon whose bill the usual decree was made for taking the ac- 
counts, &c. Andrew Wilmot died in 1802 ; having only attained 
the age of eighteen. Mary Wilmot attained the age of twenty-one 
in 1795 ; and received her share ; and having married her cousin 
Mathew Wilmot, died in May 1796 ; and her husb^d took out ad- 
ministration. 

Sarah Wilmot married Peter M'Donald ; and they, having obtain- 
ed an' order for a transfer and payment of her share and of a moiety 
of the share of Andrew Wilmot, presented another petition, that 
the remaining moiety might be transferred and paid to Peter M'Do- 
nald, with the consent of Sarah M'Donald, as the only surviving 
child. 

Mr. Stanley f in support of the petition, contended, that the rep- 
resentative of the deceased daughter could not take any interest ; 
that, there being only one child surviving, when the event 
[* 12] happened, the death of Andrew * Wilmot, that child upon 
the true construction of the will must take the whole. He 
referred to the cases upon the question of vesting. Roebuck v. 
Dean (I), Brograve v. Winder (2). 

Mr. Marty for Mathew Wilmot, Administrator of his deceased 

(1)wM«, vol. 11265. 
[2) Ante, volil 638. 
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wife, claiined a moiety of the remaining fund ; as she lived to the 
period, at which it was clear upon the whole will the testator 
intended all the interest to be considered vested, viz. the age of 
twenty-one. 

The Lord Chancellor [Eldon]. — ^It must be argued, that the 
word " surviving " means the same as << other " or <' living at the 
age aforesaid." In the clause, in which the gift over is made, it was 
never meant, that any portion should be tdien. It was to be the 
whole or none. There is a number of authorities for construing 
the word "surviving" to mean "other" (a). I think, they are 
right in contending, that this vested (6). 

The order was accordingly made for a transfer to the petitioner 
M'Donald and the administrator of the deceased daughter. 

It has been frequently held, that a share accniiDg under a will by survivorBhip, 
vests, and does not aeain survive ; see, hmie^ the note to VanderrudU v. Blakty 2 V. 
534. The context of the will may exclude tliat construction, out the genenl in- 
tent may, on the other hand, make it reasonable to understand the word ^ survi- 
vors ** as meaning no more than <* others;" in which case, interests taken under 
that form of limitation will be vested and transmissible : see note ^ to MUaom v. 
Aujdry, 5 V. 465, and note 3, to Perry v. fToodsj 3 Y. 204. As to the general 
rules wkh respect to the period to which survivorship must, in ordinary cases, be 
referred, see noted, to Sm v. Chapman^ 1 V. 405. 



(a) See 2 Williams, Executors, (2d Am. ed.) 789. 

(b) See Dawmm v. Killd, 1 Bro. C. C. (Am. ed. 



(b) See Dawmm v. KiUd, 1 Bro. C. C. (Am. ed. 1844,) 119, 124, notes; Roe- 
buck V. Dean^ 4 ib. 403; & C. anUj 2 V. 265; Drayton v. DrayUm^ 1 Desaus. 
324 ; CampbeU v. Heran^ Cam. & N. 296. 
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CAMBRIDGE t;. ROUS. 
[Rolls.— 1802, Nov. 8, 11.] 

LEeAciES to two sisten; with a direction in case of the death of each, recipro- 
cally, to devolve to the other. That direction confined to the case of lapse by 
the death of either in the life of the testator; and did not prevent the vesting 
absolately (a). 

Residuary clause passes all personal property, that is not disposed of, as by lapse, 
contended upon the particular expressions to have been separated, and not in- 
tended to pass with tii3 residue (b\ 

Parol evidence not admissible to show the intention of the testator against the 
construction upon the face of the wUl (e\ [p. USL] 

Bequest of personal property to A. for life ; and after her decease to her children, 
when at the a^e of twenty-seven respectively ; and in the event of her not 
leaving any child or children, or of the death of all under the age of twenty- 
seven, over, [p. 24.] 

The limitation over too remote (d), [p. 24.] 

(a) It is fully established, as a general rule, that a bequest to any person, ** and 
in case of his death," to another, is an absolute eift to the first legatee, if he 
survives the testator ; and this, whatever be the form of expression, as ** if he 
die," "should he happen to die," "in case death should happen to him," &c., see 
HinekUy v. Simmons, anU, 4 V. 160 ; Lord Dovglaa v. Chalmer, anU, 2 V. 501, 
note (a) ; Kins: v. Taylor, ante, 5 V. 806 ; Slade v. MUner, 4 Madd. 129*; Home 
V. PUlanSj 2 Mylne & K, 20, 21 ; Crigan v. Barnes, 7 Sim. 40 ; 2 Williams, Ex- 
ecutors, (2d Am. ed.) 904, 905; BiUings v. Sandom, 1 Bro. C. C. (Am. ed. 1844,) 
393, 394, and Mr. Belt's and Mr. Edei?s notes ; Abuxkin v. N'tUigan, ib. 489^92, 
and notes ; Ommaney v. Beoan, 18 Ves. 291. 

{b) Where the residuary legatee is nominated generally, he is entitled, in that 
character, as to personal estate, to whatever may fall into the residue, aher the 
making of the will, by lapse, invalid disposition, or other accident, or by acquire- 
ment subsequent to the date of the will. See Brown v. mm, ante, 4 Ves. 708, 
note (b) ; & C, ante, 5 V. 495, note (b); James v. James, 4 Paige, 115; Smith v. 
Fiizgerald, 3 Ves. & Bea. 3 ; Leake v. Robinson, 2 Meriv. 392; Andree v. Ward, 
1 Russ. 260; Bland v. Lamb, 5 Madd. 412; S. C. 2 Jac & Walk. 399; 2 
Williams, Executors, (2d Am. ed.) 1044, 1045; Drazer v. Fhaer, 2 Leigh, 642; 
Sorretf v. Bright, 1 Dev. & Bat £q. 116 ; Van Kleexk v. Reformed D\dch Churchy 
6 Paige, 600 ; J^ckroyd v. Smithson, 1 Bit). C. C. (Am. ed. 1844,) 511, 512. 

A lapsed le^cy does not fall into a residue, which is only partial in its nature, 
though it reqmres very special words to deprives residue of its general character. 
Simms v. GarroU, 1 Dev. & Bat Eq. 393 ; King v. ffoodhuU, 3 Edw. 79. See 
Tcoflor V. Tmflor, 6 Sim. 246; Dowson v. GasSoin, 2 Keen, 14; Lampkier v. 
Dupard, I Con. & Law, 20C; Bays v. Morgan, 9 Sim. 289; S. C. 3 Myhie & 
Cnug, 661. 

For the distinction between a lapsed legacy of personal estate and a lapsed 
devise of real estate in reference to falling into the residuary bequest, see 4 
Kent, (5th ed.) 541, 542, and notes ; Broxon v. Higgs, ante, 4 V. 708, note (6) ; iS. 
C, anU, 5 V. 495, note (6); Yoang v. Robinson, 11 Gill & John. 328; Zloe v. 
Edlin, 4 Adol. & Ell. 582. 

(c) Wigram on Interpret of Wills, (Eng. ed. 1840,) p. 92, pi. 121, and cases 
cited in the note at the end ; Abune v. Fmch, 4 Bra C. C. (Am. ed. 1844,) 239, 
252, and notes ; GUuidingy. Yapp, 5 Madd. 59 ; Langham v. Sandford, 2 Meriv. 
17 ; Girard v. Hanbury, 2 Meriv. 753 ; Mcofbank v. ^rooiirs, 1 Bro. C. C. (Am. ed. 
1844,) 84, 85, and notes and cases cited ; Brown v. Saltonslall, 3 Metcalf, 423; 
Jackson y.Sia,U John. 201. 

(d) As to limitations over of personal estate, see FMbfce v. Ford, ante, 2 V. 
536, note (a); Lord Dmglas v. Chalmer, ib. 501, in note (a); 2 Kent, (5th ed.) 
352--354, and notes, and cases cited ; 4 ib. 271-2^ and notes ; FhUy v. Bwndl, 
1 Bro. C. C. (Am. ed. 1844,) 274, et seq^ and notes; Momey General v. Hird, 
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In case of li^e of real estate the heir takes (a), [p. 35.] 

Thomas Kutck Van Mierop by his will, dated the 15th of Jan- 
uary, 1795, being then in the East Indies, made among others the 
following disposition : 

* " I give, devise, and bequeath, to my eldest sister [* 13] 
Marth Kuyck Van Mierop the sum of 4000/. sterling, law- 
ful money of Great Britain, and in case of her death to devolve 
upon her sister Cornelia Mierop. I give, devise, and bequeath, 
to my youngest sister Cornelia Kuyck Van Mierop the sum. of 
4000/. lawful money of Great Britain, and in case of her death to 
devolve upon her sister Martha Kuyck Van Mierop." 

The testator died in February 1795. His executrix, Martha 
Kuyck Van Mierop, the elder, paid to Martha Kuyck Van Mierop, 
the younger, the legatee,. 3500/., in part of the legacy of 4000/., 
and after her death paid to her executor Robert Rous the farther 
sum of 200/. on the same account. 

Martha Kuyck Van Mierop, the younger, by her will, dated the 
21st of August, 1795, after giving several pecuniary legacies, dis- 
posed of the residue in the following words : 

<' I then give and bequeath to Thomas Bates Rous, George Rous, 
and Robert Rous, Esquires, their executors, administrators, or as- 
signs, all the remainder of my property ; in trust to invest the same 
from time to time in government or real securities ; and pay the 
yearly dividends or proceeds to my mother during her natural life ; 
and from or after her decease to pay the same to the sole and sepa- 
rate use of my sister George Cambridge during the term of her nat- 
ural life, and from and after her decease to divide the same equally 
between my said sister's children, when they shall severally and 
respectively have attained i\\e age of twenty-seven years, the share 
of such-as shall die under that age to go to the survivors 
in the same manner as his * or her original share : the div- [* 14] 
idends or any portions thereof at the discretion of my ex- 
ecutors or the survivor or survivors of them to be employed in the 
education of such children. In the event of my sister Mrs. George 
Cambridge not leaving any child or children at the time of her death 
or of the death of all her children under the age of twenty-seven 
years, I give and bequeath the whole to my cousins Thomas Bates 
Rous, George Rous, Robert Rous, Esquires, Mary Rous, Anna Ma- 
ria Peter, Thomas Bentham, Elizabeth Bentham, equally to be di- 
vided among them, share and share alike : the share of each, who 
shall happen to die, to be equally divided among the survivors ; un- 
less my said cousin Anna Maria Peter should die leaving child or 

173, and note (6) ; Eaudint v. GcUffnm, an(e, 5 V. 440, note (a) ; Jonei v. Soihoron^ 
10 GiU & John. 187 ; TheUusmm v. Woodford, ante, 4 V. 227, and notes ; Bland- 
ford V. TliackertU, ante, 2 V. 238, note '{a\ and caaes cited; Everest v. Getf, ante, 
1 V. 286, note (a), and note fl). 
(a) See note (b) above ; 4 Kent, (5tb ed.) 541, 542, and notes. 
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children : in that case I mean, that her child or children should in- 
herit the share of the parent so dying." 

The testatrix died in March, 1799. Sarah Maria Kujck Van 
Mierop by her will, dated the Ist of February, 1798, disposed, as 
follows : 

'< Whereas I have given to my niece Cornelia, the wife of George 
Owen Cambridge, on her marriage, the sum of 2000/. 4 per cent. 
Annuities, I therefore give and bequeath to my niece Martha Kuyck 
Van Mierop an equal sum of 2000/. 4 per cent. Annuities. I give 
and bequeath to my gardener Barnard the sum of 10/. : to my niece 
Martha Kuyck Van Mierop all my plate, diamonds, jewels, house- 
hold furniture, linen, wearipg apparel, and any old coins I may be 
in possession of at the time of my decease. I then give and be- 
queath all the rest and residue of my property and effects, whether 
in money or in the public funds or other securities of any sort or 
kind whatsoever, to be divided equally : one moiety or 
[* 15 ] equal half *part thereof I bequeath to my niece Martha 
Kuyck Van Mierop." 

The testatrix then gave and bequeathed the other moiety to 
Thomas Bates Rous, Esq. his heirs and assigns, to be held in trust 
for the following purposes : to invest the same in the public funds 
or other securities ; and to pay the whole of the annual dividends, 
&c. to her sister Martha Kuyck Van Mierop for life ; and after her 
decease to her niece Cornelia Cambridge, and at her decease to any 
children she may have in equal proportions, share and share alike, 
or, if only one child, the whole to that child : and the principal to 
be paid to the survivor or survivors of the said child or children in 
equal shares, as they shall respectively attain the age of twenty- 
one : but if Cornelia Cambridge should die, leaving no child be- 
hind her, or leaving a child or children they should die, before they 
attain twenty-one, then and in that case she directed, that the prin- 
cipal of the aforesaid moiety, left in trust, should be paid to her 
niece Martha Kuyck Van Mierop, if she should be alive at the de- 
cease of her sister Cornelia Cambridge dying without children, or 
at the time of the decease of the children before attaining twenty- 
one : but should her niece Martha not be alive at the time of her 
sister's decease, or the .decease of the children, as before melitioned, 
the testatrix directed, that the trustees would dispose of the whole 
aroount.of the said moiety in the same ipanner and to the same per- 
sons that her niece Martha Kuyck Van Mierop may have disposed of 
her own property by any will. The testatrix then proceeded thus : 

** Should it so happen, that my niece Martha Kuyck Van Mierop 
should die before me, I then will and direct, that the whole rest and 
residue of my property, which was directed to be divided 
[* 16] into equal moieties, * should go altogether in trust to the 
said Thomas Bates Rous, Esq. his heirs and assigns ; to 
be held by them in trust for the purposes, as before described : 
and to be disposed of, both interest and principal money, in the 
same manner and in the same way to all intents and purposes as 
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the moiety before described : that is to saj ; after the decease of 
my sister, Martha Mierop, widow, and of my niece Cornelia Cam- 
bridge without children, or of the decease of all the children of my 
said niece Cornelia Cambridge, before they may have attained the 
age of twenty-one years, the whole to be disposed of by the trustees 
to the same persons and in the same manner as my niece Martha 
Kayck Van Mierop may have disposed of her own property by any 
will or testament she may have left" 

Martha Kuyck Van Mierop, the younger, and Thomas Bates 
Rous died in the life of the testatrix Sarah Maria Kuyck Van Mie- 
rop; who died on the 22d of April, 1799. Cornelia Cambridge 
obtained administration to Martha Kuyck Van Mierop, the elder, 
and administration de bonii non of Thomas Kuyck Van Mierop 
with his will annexed, and administration to Sarah Maria Kuyck 
Van Mierop. 

The bill vras filed by Cambridge and his wife ; praying an ac- 
count against the assets of Martha Kuyck Van Mierop the younger 
in respect of the 35002. paid to hef, and the 2002. paid to Rous her 
executor, on account of the legacy of 40002. ; that the limitations 
over after the death of the Plaintiff Cornelia Cambridge of the resi- 
due of the personal estate of Martha Kuyck Van Mierop the younger 
may be declared too remote, and void ; and that such residue may 
be paid to the Plaintiff Cornelia Cambridge, as one of her 
next of * kin, and as administratrix of Martha Kuyck [* 17] 
*Van Mierop the elder, her other next of kin ; or may be 
hid out upon such of the trusta of the said will as are capable of 
taking effect ; that the rights of the parties under the will of Sarah 
Maria Kuyck Van Mierop may be ascertained ; and that it may be 
declared, that the 20002. Bank 4 per cent. Annuities, and the plate, 
diamonds, &c. became lapsed by the death of Martha Kuyck Van 
Mierop, the younger, in the life of the testatrix ; and are not in- 
cluded in the residuary bequest ; and ought to be retained by the 
Plaintiff, as next of kin of Sarah Maria Kuyck Van Mierop. 

Mr. Riehardij Mr. Alexander^ and Mr. Bell, for the Plaintiffs. — 
Upon the first question, both according to the natural meaning of 
the words, and the authorities, the legacy of 40002. was given to 
Martha for her life only ; and upon her death devolved to her sister : 
the manifest construction of the expression ^'in case of" being 
'' upon the event of" her death in the life of her sister, not of the 
testator; as will be contended. The word << devolve" particularly 
marks the understanding, that the death was to be in the life of her 
sister. There are no such words as ^'executors," &c.: but the will 
merely points out the person to be in existence at that time. The 
wisest course is to adhere to the rule, that has been applied to such 
words in former cases: Billings v. Sandam (1), Ntnvlan v. Nelli" 
gan (2), Lard Douglas v. Chalmer (3). This will was made by the 
testator, when in the East Indies. 

(1) 1 Bro. C. 39a 

(3) 1 Bra C. C. 489. 

(3) AnU, vol. IL 501, and the note, 507. 
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With respect to the second question, upon the will of Martha 
Kuyck Van Mierop, whether the bequest over of the res- 
[* ] 8] idue after the estates for life to the children, * when they 
shall severally have attained the age of twenty-seven years, 
&c. is too remote, there was a double contingency in view ; of 
which one, her sister's death without leaving children living at the 
time of her death, cannot be impeached. That point however it is 
unnecessary to decide, till the event is determined, whether she shall 
leave children at her death, or not. 

As to the third question, whether the l^;acy of 20007. stock, and 
the specific articles, given by the will of Sarah Maria Kuyck Van 
Mierop to her niece Martha, are not separated from the residuary 
disposition immediately following, so as to be undisposed of. Accord- 
ing to the general construction a residuary clause carries every lapse 
by the death of the legatee in the life of the testator (1) : but that 
is not inflexible ; and this is an excepted case. The will may be so 
constituted as to prevent what has lapsed from being included in 
the residuary disposition ; and this residuary clause excludes these 
legacies. Having immediately before set apart the 20001., and these 
specific articles, the testator proceeds thus : <^ I then give and be- 
queath all the rest and residue of my property," &c. : the particular 
description of the subject of the residuary clause excluding the 
articles before given specifically ; which are plate, diamonds, jewels, 
household furniture, linen, wearing apparel, and any old coins she 
may be possessed of. • The 20002. stock, .though not given specifi- 
cally, Is given as a particular legaqjr. The inference is, that by the 
residuary clause she contemplated only what should be left, after 
what was before given. A moiety of the residue is given to this 
specific legatee. Could the testatrix then understand, that she was 
to take by lapse a moiety of what was before specificaUy given to 

her? 
[* 19] * Mr. RomUly, and Mr. Stratford, for the Defendants.— 

Upon the first point the Plaintiff's construction necessarily 
supposes a most extraordinary intention ; that the executors of each 
should be the only person to take the benefit of the other's legacy. 
This has been decided, almost in terms ; that, where mutual legacies 
are given to two persons, and if either should die, that legacy to the 
survivor, the intention is referred to the case o£ lapse ; and does not 
prevent the vesting : King v. Taylor (2). In that case, Trotter v. 
fViUiamf (3) was much relied on. In Hinckley v. Simmons (4) also 
the same construction prevailed. There can be no difference between 
the words '<in case of" and "if." But the Defendants rely most 
upon the whole will : the improbability, that the testator could in- 
tend to give each legatee an interest for Ufe only and a double portion 



(1) See the rcfereaces in the notes, otile, voL v. 526, in MtnUgamerie v. Hoodie^, 
iv. 7ia 

(2) .Me, vol. V. 806. 
^ Pre. Cha.78. 

JhU, vol. iv. 160. 



(3) 
(4) 
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to the survivor : neither being an infant at the date of the will ; and 
each in want of a provision. In Lard Douglas v. Chalmer the 
Lord Chancellor relied much upon the circumstance, that the pro- 
vision was for the mother first, and for the children afterwards. That 
was the case of a residue. The plain sense of such a will as this is, 
that, if at the death of the testator but one of the legatees shall be 
living, that one shall take the whole : if both shall be then living, 
each shall take her respective legacy: In BiUings v. Sandom the 
same will contained a gift of the residue expressly to be at the dis- 
posal of the l^atee ; whence a presumption arose ; and the equivo- 
cal words as to the 1000/. received a confined sense from the others, 
so as to prevent that from being at her disposal. The same obser- 
vation applies to NowUm v. NeUigan as to Lord Douglas 
v. Chabner: there was an * intention to give a limited [*20] 
interest to the mother for the sake of the daughter. 

Upon the third question, if any ambiguity arises upon the former 
part, the subsequent expression << the whole rest and residue of my 
property " removes all doubt. In every residuary disposition the inten- 
tion is to give the residue, except what is before given. The testa- 
tor means to give every thing not before disposed of, or, as to 
which tlie disposition cannot take efiect : that is, he means not to 
die intestate. 

Mr. Richards in reply. — ^In determining the first question certain- 
ly the words must be governed by the general context of the will : 
but if these words stand by themselves, the effect of them roust be 
according to their natural construction. In the case of Trotter v. 
WHUams the Court were of opinion, that the words naturally by the 
context referred to the death of the testator ; and then there was an 
end of the question. That case is not dissimilar. Lord Alvanley 
particularly labors to distinguish King v. Taylor from BiUings v. 
Sandom, and to assimilate it to Trotter v. Williams ; observing, that 
a specific time was pointed out for the legatee to take ; as there was 
in that case. Hinckley v. Simmons was a family cause, brought on 
amicably ; and is hardly to be con^dered an authority. Lowfield v. 
Stoneham (1) is only a decision at Nisi Prius ; and amounts to no 
more than that parol evidence was refused. The natural and the 
legal construction of these words is a gift to Martha for her life and 
after her death to her sister. The Court is desired to introduce the 
words '<in my life-time." 'If some words must be introduced, those 
ought, which may be supposed most agreeable to the in- 
tention and plan of *the testator; that upon the death of [*^I] 
either the survivor should take the whole. He had in con- 
templation his sisters only ; not children or husbands. There is 
nothing indicating any continuance of his bounty beyond the per- 
sons of his sisters. In BiUings v. Sandom^ as in this instance, the 
testator was at a distance from home. 

The Master of the Rolls [Sir William Grant]. — ^As to the 

(1) 2 Str. .1361. 
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first question in this cause, whether Martha Kuyck Van Mierop was 
entitled absolutely to the legacy of 4000/., or for life only, the words 
in which the bequest over is expressed, have not in themselves, nor 
have they by construction received, a precise and definite meaning ; 
in which they must be uniformly understood. The expression itself 
is incorrect ; as it applies words of contingency to an event which 
is certain. No man can with propriety speak of death as a contin- 
gent event, which may or may not happen. When therefore a tes- 
tator so expresses himself, the question is, what he means by that 
inaccurate expression. He may perhaps have had some contingency 
in his mind ; as, that the legatee was dead at the time he was making 
the will, or might be dead before his own death, or, before the lega- 
cy should be payable ; and then the inaccuracy consists in not speci- 
fying the period, to which the death was to be referred. He might 
have meant to speak generally of the death, whenever it might 
happen ; and then the contingent or conditional words must be re- 
jected ; and words of absolute signification must be introduced ; and 
accordingly in every instance, in which these words have been used, 
the Courts have endeavored to collect from the nature and circum- 
stances of the bequest or tjie context of the will, in which of these 
two senses it is most likely this doubtful and ambiguous expression 

was employed. 
[* 22] * In Billings V. Sandam the testator's mode of giving 

the residue, contrasted with the mode of giving the partic- 
ular legacy, afforded evidence, that one was given absolutely, and a 
limited interest only in the other. In conformity to that intention, 
the words were there construed to be the same as " at" or " upon " 
her demise. In Nowlan v. NeUigan it was evident some benefit 
was intended for the daughter : but it was doubtful, as the extent 
was not clearly expressed, whether it could be made efiectual by im- 
posing a trust upon the will. Some benefit however was evidently 
intended for the daughter ; and none could be assured to her except 
by limiting her mother to an interest for life. The construction was 
therefore, agreeably to that intention, that the words meant <' upon^' 
or <^ at." In Lord Douglas v. Chalmer Lord Rosslyn thought, that 
from the whole will he was able to collect an intention to make a 
provision for the children ; to effect which it was necessary to con- 
strue, as he did, the words <' in case of her decease." But he did 
not determine that to be the only construction the words will bear. 
The contrary is evident from the whole scope of his argument, and 
from his decision in Hinckley v. Sinmons ; in which wofds precisely 
the same were differently construed. The case referred to by Lord 
Rosslyn, Lowfield v, Slonehamy is, as has been stated, a Nin Prius 
case, before Lord Chief Justice Lee. The only point reported is, 
that parol evidence was not admissible, as it certainly was not, for 
the purpose of showing the intention, that Joseph Stoneham should 
have only the interest of the 1000/., and that upon his death, when- 
ever it should happen, it should go over. But it is sufiiciently appa- 
rent the opinion of the Court was against the Defendant ; who there- 
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fore thought it necenary to attempt to introduce parol evidence, to 

show an intention contrary to the construction, which upon the foce 

of the will the Judges were disposed to put upon it. In 

King V. Taylor y ♦ Lord Alvanley very properly held, that [* 23] 

the word ^< if" did not mean '< when ; " but only referred 

to the contingency of the legatee's death, before the legacy became 

payable. 

As it appears then, that the construction is to depend upon the 
intention, what is most likely to have been the intention in this case ? 
The testator being at a great distance from this country, it might be 
matter of uncertainty, whether both his sisters were living at that 
time ; and it is possible he might have meant nothing more than, in 
case of either being dead. However, the/e is an absence here of 
any such circumstances as might have influenced the construction in 
any of the three cases relied upon for the Plaintifi*. The case 
therefore resembles more Hinckley v. Simmom and Lowfield v. 
Sioneham than either of the other three. In those two no particular 
circumstances, to influence the construction, appeared : nothing to 
argue from in the context of the will ; and they seem to support the 
proposition, that when such words occur by themselves, and there is 
nothing to explain them, they import the contingency of dying 
before the testator. But there is, not only an absence of any such 
circumstances as occurred in either of the cases relied upon for the 
PlaintifT, or leading to that construction, but a strong improbability, 
that the testator had the intention, that construction imputes. It is 
to be presumed naturally, that he meant a separate and independent 
provision for each sister, if both should be alive to take the benefit : 
but by the Plaintiff's construction during their joint lives neither of 
them could touch a shilling, or make any use of her share, for her 
own establishment or the use of her iiEunily : and if one died leaving 
children, her share could not have been used for her family, but 
would have gone to her sister ; for no other reason, but that she 
happened to survive. Ordinarily, in gi(b between such 
* near relations, if any restraint is imposed upon the first [ * 24] 
taker, it is for the benefit of the children. The supposi- 
tion, that it is a gift of 4000/. to each for life, with reciprocal re- 
mainders of each other's legacies, is the most absurd disposition, 
that ever was made ; for when Martha died, her 4000/. would go 
from her family to Cornelia ; and when Cornelia died, her 4000/. 
would go to Martha's family : the family of each taking 4000/. but 
not her own. The absurdity of that proposition induces the Plain- 
tiffs to contend, that their construction does not necessarily lead to 
that ; and they wish to read the will, as if the words << in the life- 
time" of the other were inserted. That is departing from the 
construction of dying generally ; and adopting some period ; and so 
far giving way to the argument of the Defendants, fixing upon a pe- 
riod, to give effect to the bequest over. If we must take a period, 
which is the roost likely to be intended : to suspend the vesting, till 
one sister should die ; or to give to both absolutely, if both should 

VOL. VIII. 2 ^ 
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survive the testator ? I think, he intended, that, if tx>th should be 
alive at his death, both should take absolutely ; and if it is not so, 
it is difficult to put any other construction than that, which the 
Defendants say is necessary, if the Plaintiffs construction is to pre- 
vail. But being of opinion, the period is the death of the testator, 
the bill must be dismissed, as far as it seeks an account of the pay- 
ments made to Martha Kuyck Van Mieropon account of her legacy. 
The next question arises upon the will of Martha Kuyck Van 
Mierop ; whether the bequest over of the property given to Mrs. 

Cambridge for life be not too remote ; and if so, in all 
[ ^M25] * events she insists, the capital is undisposed of ; and she 

claims partly in her own right, partly as representing her 
mother. It is admitted by the Plaintiff, that a declaration at present 
in her favor would be premature ; for it is said, upon one contin- 
gency, if she dies leaving issue at her death, it will be good, i But 
in that case it is equally clear, it will be too remote ; the children 
not being to take till the age of twenty-seven. All, that is neces- 
sary to be done at present is, either to direct the dividends to be 
paid to Mrs. Cambridge for life, with liberty to apply upon her 
death, or to secure the fund. 

The third question, upon the will of Sarah Maria Kuyck Van 
Mierop, is, whether the particular legacies, lapsed by the death of 
Martha Kuyck Van Mierop, fell into the residue, and pass by the 
residuary clause, or belong to the next of kin, as undisposed of. It 
has been long settled, that a residuary bequest of personal estate 
(for it is otherwise as to real) carries, not only every thing not dis- 
posed of, but every thing, that in the event turns out not to be dis- 
posed of: not in consequence of any direct or expressed intention ; 
for it may be argued in all cases, that particular legacies are sepa- 
rated from the residue, and that the testator does not mean, that the 
residuary legatee should take what is given from him : no ; for he 
does not contemplate the case : the residuary legatee is to take only 
what is lefl : but that does not prevent the right of the residuary 
legatee. A presumption arises for the residuary legatee against 
every one except the particular legatee. The testator is supposed 
to give it away from the residuary ]^;atee only for the sake of the 
particular legatee. In case of lapse of real estate the heir at law 
takes ; but in the case of personal property the residuary legatee is 

preferred either to the next of kin or the executor. What 
[ * 26 ] difference * is there here ? There is nothing to distinguish 

this case. The word '< then '' carries it no farther than 
the word << residue;'' which imports << after the legacies antece- 
dently given." It might therefore be contended in every case. 
Then the words " whether in money or in the public funds or other 
securities of any sort or kind whatsoever " are adverted to, as tend- 
ing to show, that at least the specific articles were not included. 
But these are not words of restriction. They are rather words of 
enlargement. The object waa to exclude nothing. Such an enu- 
meration under a *' videlicet," a much more restrictive expression. 
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has been held only a defective enumeration, not a restriction to the 
specific articles. This is only a common residuary bequest ; and 
therefore includes upon settled principles these legacies, which are 
lapsed (a). 

1. WoBDs in a will which, according to their ordinaiy import, are sufficient to 
give an absolute interest, are not to be nairowed intd a gift for life by construc- 
tion, or by introducing^ a qualification, when those liberties are not necessary in 
order to render the whole will consistent: see, anit, the note to Lord DougUu v. 
Chalmery 2 V. 501 ; for, as a general rule, the words made use of by the testator 
are to be interpreted according to their legal effect and operatioii, unless it clearly 
appear that he intended to use them in a different sense ; see note 4, to Blakt v. 
Rwnhunfy 1 V. 1^4. Where a Udeid ambiguity, indeed, is raised by parol evi- 
dence, it becomes necessary to resort to the same means, in order to resolve the 
doubt so raised : see the notes to Bau^ v. Bittd^ 1 V. 257, and the notes to Par- 
tons V. ParsanSj 1 V. 2G6w And, though the practice has been lamented, it is 
now firmly established, that parol evidence may be received to raise an equity in 
contradiction to the legal title of executors to a beneficial interest in assets not 
expressly disposed of by their testator's will ; as, on the other hand, executors 
may tender parol evidence in support of their legal rights, and in rebuttal of the 
alleged contaidictoiy equity ; supposing, in either case, no conclusive intention to 
be apparent on the nice of the will : see note 3, to Aburse v. Finckj 1 V. 344, and 
note 3, to Clennel v. LethweaUj 2 V. 465. It is also settled, that parol evidence 
is admissible to repel the prima focAt presumption a^inst a child's claim to a 
double TOovision ; see note 6, to blakt v. Bimfrury, 1 V. 194, and note 2, to Bcnr- 
dtqf V. mdnwrigiu^ 3 V. 462; and farther, it seems that, in order tb raise or repel 
a case of election, parol evidence may be let in, to show whether a testator did, 
or did not, by the words of disposition which he made use of, intend to convey, 
a meaning more extensive than those words bear in their strict legal import: see 
note 2, to Stratum v. Beat^ 1 V. 285. But this latter doctrine has been declared to 
rest solely on authority, and to be unsupported by sound principle. 

2l That a court of equity is never disposed to put such a construction upon a 
will as might lead to an intestacy, see note 3 to MabtrUy v. Strode^ 3 V. 450 ; and, 
with respect to the period to which survivorship is to be referred, when no special 
declaration of intent, on that head, has been made by the testator, see note 3 to 
im V. Ch^mariy 1 V. 405. 

3. As to the bounds within which limitations over, of personaltv, are restricted, 
see note 1 to Ewred v. GeZ2, 1 V. 286, and note 1 to Forduct v. fbrd, 2 V. 536. 

4. Very special words are rec^uired to confine a gift of a residue to a limited 
operation : see note 6 to Pvckenng v. Lord Stamfo^^ 2 V. 272. It foUows that 
lapsed legacies, in general cases, must be considered as included in a residuary 
bequest (Roberts v. Cooke, 16 Ve8.453; Crookt v. De Vandea, 11 Ves. 332), though 
this rale has some exceptions, mentioned in the note to Bird v. Le Fecre^ 15 V. 
589. And, if the legacy were given in the shape of an annuity charged on lands, 
should that legacy lapse, or be declared void in its creation, it would sink for the 
benefit of the heir at law (Trei^xodl v. Sifdtnham^ 3 Dow. 208), or of the speci- 
fic devisees of tho estate on which such annuity was charged : Bahar v. HaUy 12 
Ves. 500. The mere appointment of a residuary devisee would not affect this 
question ; for, although a residuary legatee, generally speaking, takes all lapsed 
personal legacies, a residuaiy devisee does not take a lapsed devise, or a lapsed 
charge on real estate : Daufmm v. Clarke^ 15 Ves. 415 ; Gravenor v. Hallam, 
AmbL 645 ; AUometi General v. JohntUmey Ambl. 580 ; Jones v. Mitchell, 1 Sim. 
& Stu. 294. 

5. As to the construction of the words " when" and " then," see the note to 
ScoU V. Chambedayne, 3 V. 302. 

(o) See, ante, 12, note (6); Dowson v. Gaskoin, 2 Keen, 14 ; Taylor v. TcmJor, 6 
Sim. 246; Lamphier v. Despard, 1 Con. & Law, 200; Boys v. Morgan, 9 Sim. 
289; 5. C. 3 Mylne ^ Craig, 661 ; Aftnor v. Dabwy, 3 Rand, 191. 
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SHIPHARD V. LUTWIDGE. 
[1803, Not. 10, 12.] 
A cHARffE makes equitable assets (a). 

Henrt Lutwidge by his will, duly executed to pass real estate, 
in the first place willed, that all his just debts should be paid and 
discharged ; and for that purpose, and to pay and dischaige the leg- 
acies and annuities thereinafter mentioned, he thereby charged and 
made chargeable all his real estates of what nature or kind soever ; 
and after giving certain legacies and annuities, he gave, devised, and 
bequeathed, to his son Charles Lutwidge, his heirs and assigns, all 
his lands, tenements, and hereditaments, of what nature or kind 
soever, his fishery in the River Calder and Sea Garth near the said 
River, his manors of Bolton, Gosforth, and Newton with Seascales, 
with right of presentation to the parish church of Gosforth, his ten- 
ements in Hopeton and Walton in the Dale, in the county of Lan- 
caster, and all other his real and personal property what- 
[*27] soever, * subject to the debts, lq;acies, and annuities, 
above mentioned. 

The bill was filed by creditors on behalf of themselves and all 
others against Charles Lutwidge ; who was the heir at law and sole 
executor of the testator ; and the real estates having been sold under 
the decree, the only question was, whether the assets were legal or 
equitable. 

Mr. Richardt and Mr. Steekj for the creditors by simple contract, 
insisted, that these estates were equitable assets ; and referred to 
the late case of Bayley v. Elcins (1), as deciding the point. 

Mr. JRomi% and Mr. BeU for the specialty creditors, admitted, 
that the point was decided in that case ; and declihed to aigue it ; 
observing merely, upon the statute of fraudulent devises (2), that 
before that statute, where there was a devise to the heir, still he took 
by descent ; and consequently the estate was assets for the specialty 
debts of the ancestor. Before th^ statute Courts of Equity upon 
these cases said, as the creditors had no right except by the will, the 
Court would not consider the contract, but what the will gave them. 
The statute was intended for the benefit of creditors, to prevent their 
being defeated by devise ; and meant to leave creditors, whose debts 

(a) As to the distinction between leffal and eauitable assets, and tbe difference 
in the mode of administerinff, see 3 Williams, Executors, (2d. Am. ed.) 1196, el 
»eq.; Ram on Assets, cb. S^s p. 317, dstq,; 1 Stray, £q. Jur. § 552. 

Bee fartber upon Equitable Assets, Baiaon v. Lindeitretn, 2 Bro. C. C. (Am. 
ed. 1844,) 94, and notes; Mtdin v. Brnnd^ I ib. 135, 140, and notes ; Benmm v. 
I« Aiy, 4 John. Oi. 651 ; Omv. IFitfu,l Barn. & Cress. 364; Bwrkar y, Jklq^^ 
9 Bam. & Cress. 489; Fonbl.Eq.b. 4,pt. 3, ch. 2, $ 1, note (e) ; Jlfoiwv.Miijra- 
trojfd, 1 John Ch. 130; Oridar v. Payne, 9 Dana, 190; Ram on Assets, p. 2X), 

(1) Ante, voL vii. 319. 

(2) Stat 3 & 4 Will & Mary, c. 14. 
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were not effectually provided for by the will, and those, whose debts 
were effectually provided for by the will, exactly as they were be- 
fore ; intending no alteration, except, where there was a devise with* 
out a provision for debts. These creditors advanced their money 
upon the credit of the real estate. 

* The Lord Chancellor [Elbon]. — ^It is very difficult [*98] 
to say that ; for a bond is no lien upon real estate ; and 
the testator had all his life to affect it, as he pleased. 

The question is, whether this Court does not look upon the heir 
as a trustee for all the debts by virtue of the charge (1) ; as Lord 
Thurlow held in some of the cases ; whether the Court would not 
interpose against a Court of law, (I must go that length) ; and 
whether the Court was originally authorized to do so. 

Mr. Lloyd ( Amicus Cwria) mentioned a case of Pope v. Gwyn^ 
before Lord Tnurlow. 

Nov. Vitth. The Lord Chancellou [Eldon]. — ^I have seen the 
decree in Pope v. Gim/n (2). The bill was filed by creditors 

SI) The case of a cKkrge is considered clear by Lord Camden in SUk v. Prmt^ 
(ro. C. C. 138, note ; as amounting to a trust 

(2J In Chancery, before Lord Thurlow, 27th Febraaiy, 1787. 

The bill filed by the Plaintifi&, on behalf of themselves and all other creditors, 
stated mortgagees in fee by Lewis Rogers to secure 500(V , and a convejrance by 
the mortgagee to the Plaintifis and their heirs as trustees in a marriage settle- 
ment ; that Rogers by his will, dated the 4th of March, 1770, directed, that 
all his real and personal estate wheresoever should be liable to all his debts of 
what sort soever; and he gave to his aunt Maiy Rogers for her life SGL to bo 
paid her out of his different estates real and personal, which he was then or might 
thereafter be in possession of yearly. He also gave to Margaret Jenkin for her 
life 4(U. to be paid her quarterly out of the same. He also gave to his reputed 
son John Rogers, lOOCM. to be paid out of his real and personal estates, ana also 
to his reputed son WiUiam Lewison 300L 

The bill farther stated, that the testator was seised in fee-simple of real estates, 
exclusive of those in mortgage ; and prayed a sale of the mortgaged estates ; that 
the deficiency, if any, might be made good out of the personal estate ; and in 
case the peisonal estate should not be sufficient, that the real estates not com- 
prised might be sold or mortgaged. 

The decree directed an account of what was due to the Plaintifl& and the other 
creditors of the testatcH*; an application of the personal estate in payment of the 
debts, funeral expenses, legacies, and annuities ; and declared, that in case the 
personal estate shall not be sufficient for the purposes aforesaid, the Plaintifs, the 
mortgagees, praying a sale of the estates comprised in their mortgages, it was 
ordered, that the several real estates of the testator, or a sufficient part thereof, 
be sold ; and it was ordered, that the infiint Defendants, co-heiresses at law, upon 
their attaining the age of twenty-one, should convoy, unless they should show 
cause to the contrary, &c. ; and it was ordered, that out of the money to arise by 
sale of the estates in mortgage the Plaintifib should be paid what should be found 
due to them in respect of uieir mortgages ; and that the residue of the moneys to 
arise by the sale of the testator's estate be applied in making good the deficiency 
of the personal estate ; and it was declared, that in case the money to arise by 
sale of the mortm^d estates shall not be sufficient to pay what shall be found 
due to the Plaintim in respect of tiieir mortgages, they are to be considered as 
creditors by specialty for the deficiency ; and in case any of the creditors shall 
be satisfied wf part of their demands out of the personal estate, they are not to 
receive any thing out of the real estate, until the other creditors are paid up equal 
with them ; and so in like manner, if the legatees are paid anjr port of their lega- 
cies out of the personal estate, they are not to receive any thing out of the ml 
estate, until the other legatees are paid up equal with them. 
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on behalf of themselves and others ; stating a mortgage by the 
testator of part of his real estates ; and that the Plaintiffs were 
entitled to the mortgage-money. It then stated his will; di- 
recting, that his real and personal estates should be liable to all 
his debts, of what sort soever. He gave 50/. a-year to his aunt, 
and other annuities and legacies. The bill farther stated, that the 
testator had various other real estates besides those in mort- 
[*30] gage. The heir was *an infant at the time of filing the 
bill and at the decree. The decree considers all the real 
estates in and out of mortgage as equitable assets. There was 
another point ; whether the parol would demur (1) (a) ; which is 
material upon the point, whether a charge makes equitable assets. 

Upon this authority and Bailey v. EkinB^ in which all the cases 
were very fully considered, whatever difficulty there was originally 
in deciding, that a mere charge, that does not break the descent, 
makes equitable assets, it is now settled that it does. I use that 
phrase " break the descent ;" for Baron Thompson in the case in the 
Court of Exchequer (2) observed, that, if it is said, Lord Thurlow 
put it upon this, whether the descent was broken, or not, that is a 
mistake. Lord Thurlow spems to have compared it to the case of 
a trustee ; considering the heir a trustee ; and upon this footing ; 
that if the estate was devised to trustees, in which case it would be 
clearly equitable assets, and the trustees died in the life of the tes- 
tator, and the heir took by descent, yet this Court would hold him 
a trustee quoad the debts, and quoad that purpose, the estate in him 
in the nature of a trust, and therefore equitable assets. Therefore 
though there is great weight in what has been urged against it, I 
cannot oppose that to the weight of authority. 

Declare these estates equitable aissets (3). 

That a charge Ibr payment of debts will convert real estate into equitable 
assets, whether Sie estate be so devised as to break the descent or not, see, anit^ 
note 3 to EUia v. Smdli, 1 V. 11. 

(1] In Hargrove v. TSfndal, 1 Bro. C. C. 136, note, it was determined, that the 
parol would not demur. See the note, anUy vol vii. 211. 

(a) Parol demurrer abolished. 2 Macpherson, Infants, (Lend. ed. 1842,) 411. 
See also Powell v. Rohins^ anUf 7 V. 209, note (c); Kidney v. Covsamaker, cmte, 1 
Ves. 437. 

Burt V. Tlumuu. 

Kidney v. Coussmaker^ ante^ vol. i. 436, and the note, 447. 
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KENEBEL v. SCRAFTON. 

[1802^ Nov. 11.] 

CoFTHOLD eslafces tmrendered to tlie use of mortgagee! : bat they had not been 
ad m i t ted* The moitgagory devising them, must sunender to the use of his 
wilL 

This cause coining on upon the equity reserved after the trial of 
the issue (1), it appeared, that the copyhold estates were 
not surrendered to the use of the *will: but, being in [*31] 
mortgage, they were surrendered to the use of the mort- 
gagees ; which was urged in answer to the objection for want of a 
surrender to the use of the will. The mortgagees had not been ad- 
mitted. 

The Lord Chancellor [Eldon] held clearly, that under these 
circumstances there must be a surrender by the mortgagor to the 
use of the will (2). 

It was then prayed, that the surrender may be supplied: but 
doubts being expressed, whether the testator had any real estate, an 
inquiry was directed to ascertain that. 

A PREVIOUS surrender, to the use of the testator's will, is no longer necessair 
to render the testamentaiy dispositions of copyhold valid : see stat 55 Geo. III. 
e.l9SI. 



BELLAMY v. JONES. 
[1802, Nov. 12, la] 



Motion to examine witnesses de bene esis, except in certain cases, ss upon the 

gioond of age, requires notice (a). 
The affidavit must be either, that the witness is of the age of seventy, or the only 

witness to the particolar ftct; or, if upon the ground of health, in a dangerous 

state (6), [p. 31.] 

Mr. Pemberton, for a Defendant, moved to examine a witness 
de bene esse. 

The motion was made without notice, upon an affidavit, stating, 
that the witness is far advanded in a state of pregnancy ; has been 



(1) 
(2) 



Ante, vol v. 663; 2 East, 530. 

Doe, on the demise of Sheweny. ffrooij 5 East, 132, and FloydY. Mindgt^ 
there cited, 137. See Wamwfighi v. fStoeO, 1 Madd. 627. 

(a) 1 Barbour, Ch. Pr. p. 272, 373 ; Lovtdm v. MUhrd, 4 Bro. C. a (Am ed. 
1844,) 540; Tomkina v. Harrinn, 6 Madd. 315; Ayckboum, Ch. Pr. (Lend. ed. 
1844,) 96. 

(M'see 1 Smith, Ch. Pr. (Am. ed.) 506^508; Hankin v. MuUUdiidi, 2 Bro. C. 
C. (Am. ed. 1844,) 641, and notes; 1 Barbour, Ch. Pr. b. 1, ch. 10, p. 270, et see. ; 
Cholmondd^ v. Orfardy 4 Bro. C. C. 157; 2 Madd. Ch. Pr. (4th Am. ed.) 2&1, 
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ill of a fever, from which she is not yet recovered ; that she is at- 
tended by two physicians ; and is in a very low and weak state. 

The Lord Chancellor [Eldon]. — ^There are certain cases, in 
which this order is made of course ; as upon the ground of age. 
But if you come upon a case, that you cannot arrange in that class, 
you must give notice. You may amend your affidavit by stating, 
that she is dangerously ill ; or give notice to-night ; and I will hear 
the motion to-morrow. 

Nov. I3th. The motion was renewed upon the same affidavit. 
Mr. BeU appeared, opposing the motion. He stated, 
[*32] that the person proposed to be examined was an * incom- 
petent witness. The bill prayed an injunction against su- 
ing upon a bond ; and the motion was to examine the wife of a co- 
defendant who had not put in an answer. 

In support of the motion it was pressed, that this was a strong 
case of danger under the circumstances ; that there could be no in- 
convenience ; as the witness, if she lives, must be examined again ; 
and that a petition for this purpose would be signed of course at the 
Rolls. 

The Lord Chancellor [Eldon]. — ^Thc practice requires, that 
you must swear, either that the witness is at the age of seventy, or 
is the only witness to the particular fact, or is in a dangerous state. 
The medical gentlemen now decline to draw that inference though 
caUed upon. There would be great inconvenience ; for the witness 
would stand pledged to re-swear what she had sworn. Therefore 
the Court never permits it unless upon absolute necessity ; and has 
always had great jealousy of this application. Upon looking into 
manuscript cases of the last century I find, there is no point, upon 
which the Court has looked with more jealousy. I should be the more 
reluctant to break in upon a general rule of manifest convenience 
in a case, in which, according to what is now represented, the evi- 
dence could not be read. I do not admit, that, if this application 
had been made by petition at the Rolls, it would have been signed 
of course. 

No order was made. 

In what cues an order for an examination of a witness de hent eue may e 
obtained, see, ante, the note to the Anon^mma toHj 6 V. 573. 
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TOMLINSON V. HARRISON. 
[1802, Nov. la] 

To obtain a writ of A*e execrf Rerno^ it is sufficient, that the affidavit states, that 
the debt wiU be endangered; without alleging, that the purpose of going 
abroad is to avoid the demand {a). 

Writ of A*e exeat Regno a high prerogative writ; and applied to cases of private 
right with great caution and jealousy (6), [p. 33.] 

Sir Thomas Turton, for the Plaintiff, an executor, moved, that 
a writ of Ne exeat Regno might issue, to restrain the Defendant, his 
co-executor, from quitting the kingdom. 

* The affidavit in support of the motion stated, that the [* 33] 
Defendant, who was a captain of a ship trading to the 
island of Barbadoes, has collected great part of the property as co- 
executor ; that he is going abroad ; and the debt will be wholly lost 
or greatly endangered. 

The Lord Chancellor [Eudon] expressed some doubt, whether 
the affidavit was sufficient ; not alleging, that he is going abroad to 
avoid the demand. Hi^ Lordship observed, that this is a high pre- 
rogative writ ; and is applied to cases of private right always with 
great caution and jealousy (1); and that in this instance the De- 
fendant was only going abroad in the exercise of his usual business. 

Mr. Leach (Amicus Curia) reminded the Court of the late case 
of Etches V. Lance (2) : which stood over, that precedents might be 
searched ; and the result of the examination being, that it was set- 
tled since the time of Lord Hardwicke, that it is sufficient, if the 
affidavit alleges, that the debt will be in danger of being lost, the writ 
was granted. 

The Lord Chancellor [Eldon] then made the order. 

See, anief the notes to De Carriere v. De Cakmne^ 4 V. S77, for a summary of the 
leading doctrines established with respect to the writ of ne exeat. 

(a) 1 Barbour, Ch. Pr. 649, 650; Mattocks y. Tremaine, 3 John. Ch. 75; 1 
Smith, Ch. Pr. (Am. ed.) 581, 562; £%ennan v. Sherman^ 3 Bro. C. C (Am. ed. 
1844,) 370, notes ; Mdnson v. Leonard^ ib. 224, notes; Russdt v. MiJby^ antt^ 5 
V. 96, note (h\ 

(&) This is not so now. This writ has become an ordinary process of Courts of 
Equity, and is as much a writ of riffht as any other. Giberi v. CoU^ 1 Hopk. 496 ; 
1 Barbour, Ch. Pr. 647, et sea. ; Etanes v. Lmee, ande^ 7 V. 417, note ; Ayckboum, 
Ch. Pr. (Lond. ed. 1844,) 172, 173; 2 Story, £q. Jur. $ 1468, 1469 ; De Carrier v. 
De Calonnej ante^ 4 V. 577/ note (a), 

(1) Jackson v. Petrie, post^ vol. x. 164. 

(2) AnUj vol. viL 417. See the notes, L 95 ; iv. 592 ; and Mr. Beames's Brief 
View of the Writ 
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FOLEY, Es parte. 

The Master of the Rolls (Sir William Grant) for the Lord 

Chancellor. 

[1802, Nov la] 

A SOLICITOR not to be struck off the roll at his own request without an affidavit, 
that there is no other reason for the application. 

Mr. Spranger on behalf of a solicitor moved, that he may be 

struck off the Roll : stating the reason, that this gentleman was 

lately appointed a police magistrate ; and suggesting, that in such a 

case there is no occasion for an affidavit, that there is no 

[* 34] other * reason for the application, as required by the Lord 

Chancellor in the late case Ex parte Owen (1). 

The Master of the Rolls [Sir William Grant] said, there must 

be an affidavit in every case. ^ 

See antcy the note to Ex parte OiMti, 6 V. 11. ^ 



RUSSELL t;. COGGINS. 

The Master of the Rolls («SiV William Grant) for the Lord 

Chancellor. 

[1802, Nov. 25.] 

Under a proviso in a lease to deliver possession, if the premises should be wanted 
for building, a demand on the grcmnd of having entered into a treaty is not 
sufficient: otherwise, if an agreement was alleged. 

Mr. Richards for the Plaintiflf moved to restrain the Defend* 
ant from proceeding at law to recover the premises demised by him 
to the Plaintiff. 

Mr. Fonblanque for the Defendant resisted the motion on the 
ground of a proviso in the lease, that, if the premises should be 
wanted for building, the tenant should deliver up possession : the 
answer stating, that the Defendant went to the Plaintiff; and told 
him, he wished to have the land for building : and that it was not 
colorable : for he had entered into a treaty. 

The Master of the Rolls [Sir William Grant]. — ^If the De- 
fendant had said, he had entered into an agreement, that would do. 
He does not swear that the land is wanted for building : but leaves 
the Court by inference from his statement to conclude, that it is 
wanted for that purpose. It is quite dear, some meaning and ef- 
fect must be given to these words. The intention could never be, 

""" (\) Ante, vol. vllh 



1802.] CLAPHAM V. WHITE. 34 

that be should be at liberty to come, and say, he wants it, without 
the least proof, that it is wanted. In this instance, he says some- 
thing more ; that he applied to the Plaintiff; stating, that 
he wished to have it for building ; * and that it was not [* 35] 
colorable ; for he had entered into a treaty : if he had 
said, an agreement, there would have been an end of it. There is 
no defence at law. The question therefore, whether the land was 
bona fide wanted, can only be here; and it is not so clear, that the 
Defendant did want it, that he ought to be permitted to proceed at 
law ; where he must inevitably succeed. I am clearly of opinion, 
that he has not shown, that it is wanted ; and therefore shall grant 
this injunction. 

See, anU^ the note to Goitfft v. TU WorcuUr and Birmingham Canal Comr 
p«fiy,6V.354. 



CLAPHAM V. WHITE. 

[1803, Nov. 2&] 

That an indictment for perjury npon the answer has been found by the Grand Jury 

is not a ground for revivinp^ an injunction (aj. 
To convict for peijuiyi what is sworn must be Doth fiklse and material {h), [p. 38.] 

The bill was filed to set aside an award ; and an injunction was 
obtained ; which was dissolved ; an answer being put in, denying 
all the circumstances of the bill. An indictment for perjury upon 
that answer was found by the Grand Jury a true bill ; upon which 
the Plaintiff moved to revive the injunction. 

Mr. RomiUyy in support of the motion. — ^Upon the finding of the 
Grand Jury the Plaintiff is entitled to revive the injunction till the 
hearing. It is stated in the Practical Register (1), referring to Tot- 
hill, 114, that, where there was a prosecution for perjury, the Court 
granted an injunction : the cause not being heard ; though certain- 
ly there are no similar orders to be found. In dissolving the in- 
junction the Court gives credit to the answer. 

(a) On the ground that it would be a circuitous way of deatroyinj^ the rule of 
the Court, that affidavits cannot be read to contradict the answer m such case, 
see Jbooe V. Aumpo^ ofile, 1 V . 427, note (a) ; & C. 3 Bro. C. C. (Am. ed. 1844,) 
463, notes ; SMUawrt v. BaweM^ 2 ib. 88, 89, notes; Eden on Injunct (2d. Am. 
ed.) 136-139 ; 1 Barbour, Ch. Pr. 642 ; 1 Smith, Ch. Pr. (Am. ed.) 596, and note ; 
Morgan v. Goodie, 3 Meriv. 10. 

There are exceptions to this rule in cases of irreparable iiyuiy impending. 
See 1 Smith, Ch. Pr. (Am. ed.) 596, 597 ; La^ Siratimart v. Bawta, 2 Bro. C. C. 
(Am. ed. 1844,) 88, 89, and notes ; Eden on Injunct (2d Am. ed.) 383, 384 ; EaH- 
hum v. Kirk, 1 John. Ch. 444; HoMon v. Gort^ner, antt, 7 V. 308, and notes to 
that case. 

(6) 2 Chitty, Crim. Law, (4th Am. ed.) 305; 2 Rnss. on Crimes, 521,522; Ros- 
008*8 Dig. Cr. Ev. 680, d seff. 

'1) Pnbc Reg. 246» Mr. Wyatt^s edition. 
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The SoUcitar General, [Sir T. M. Sutton], and Mr. Bett, for the 
Defendant. — ^This cannot be a ground for reviving an in- 
[* 36] junction. * Nothing is to be found but the passage, that 
has been stated. Upon what principle should this Court 
upon a bill of indictment found grant an injunction ? The bill may 
probably, be found upon the evidence of the Plaintiff or some other 
person swearing to some inaccuracy ; and it might be a contrivance 
to enable the Plaintiff, who cannot by affidavit contradict the an- 
swer, to be an evidence in his own cause. How can his oath be 
distinguished in the two cases ? The Defendant may upon the trial 
contradict him by ten witnesses. This is merely an attempt in this 
stage to traverse the answer by an oath ; and is great oppression ; 
exceptions having been over-ruled, ^t least some evidence is nec- 
essary, to show, that this is a material fact. 

Mr. Romillyy in reply. — As to the objection, that this is the same 
as an affidavit, it cannot be presumed, that the Grand Jury would 
find the bill without legal evidence. Though the Plaintiff may be 
in possession of evidence only as to some particular fact, sufficient 
to convict of perjury, yet, if the Defendant was convicted of perjury 
upon any part of the answer, no part of it could be read. It does 
not depend upon particular facts, but upon this ; that the man, to 
whom credit is given, is under circumstances, that the Grand Jury 
find ought to go to a jury. 

The Lord Chancellor, [Eldon]. — ^Independent of the Dictum, 
that has been cited, there is no trace of any such practice ; and I 
should be excessively unwilling to make a precedent for the first time. 
If the answer denies all the circumstances, upon which the equity 
is founded, the universal practice as to the purpose of dissolving or 
not reviving the injunction is to give credit to the answer ; and that 
is carried so far, that except in the few excepted cases, though five 
hundred affidavits were filed, not only by the Plaintiff, but 
[*37] by * many witnesses, not one could be read as to this pur- 
pose. That being the rule, and the injunction being dis- 
solved upon the credit given to the answer for this purpose, the 
question is, whether the answer is to be thus accused (for it is no 
more) of perjury. This is a grave ground certainly for conceiving, 
that the answer may be all false ; and morally false, whether the 
matter of perjury is material or not ; though not judicially, if it is 
not material. The difficulty as to the principle is, that the Grand 
Jury may have believed, and in most cases roust have believed, those 
very persons upon their oaths for that purpose, whose depositions 
this Court would not permit to be read for the purpose of discredit- 
ing the answer. It is therefore in a circuitous way destroying the 
rule of this Court, giving credit to the answer for this purpose. A 
case might happen, though it is not probable, in which the Defend- 
ant might be convicted, and yet this Court would be compelled to 
dismiss the bill. There might be two Plaintiffs, or more persons in- 
terested in the event of the suit as to a civil right. In the former 
instance the Plaintifis could not be witnesses. Put the case of re- 
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plying to the answer you would not venture to read. The Grand 
Jury would not, I hope, find the bill without two witnesses ; but 
suppose ten persons : and upon their evidence the Defendant actu- 
ally convicted : if you afterwards seek to continue the injunction at 
the hearing, you must either find a ground in the answer, against 
your own principle, discrediting it, or by competent witnesses, to 
satisfy this Court in the civil suit, that there is a ground after shutting 
out the answer ; and upon the evidence of those very witnesses, or 
some of them, upon whose testimony the conviction was obtained, it 
might be attempted to maintain the suit But they could not be 
heard ; and therefore notwithstanding the conviction the bill could 
dot be supported. Even upon those general dicta it is advisable at 
least to know the part of the answer, upon which the in- 
dictment * is founded ; for notwithstanding the finding of [* 38] 
the Grand Jury it might at the trial turn out not to be 
material ; for it must be both false and material to convict for per- 
jury. 

Therefore, if there is no authority for it, upon the mere dry alle* 
gation it would be dangerous to introduce the practice. 

Wrra respect to the ffenend rale, which prohibits the reading of affidavits in 
oppoaitioD to a defendanra answer, in order to support an injunction, and as to the 
ezceptiona which this ffeoeral rule admiti, see, anie^ note 2 to haac v. Hunwage^ 
1V.427. 
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JONES V. COLBECK. 
[Rolls.— 1802, Nov. 30; Dec. 1.] 

Residuary bequest to the testator's daughter for life, and to her children at their 
ages of twenty-one; and after the decease of his daughter, and of her children 
under that age, to go and be distributed among his relations in a due course of 
administration. Great nephews and ^reat nieces, the next of kin of the testa- 
tor at the death of the daughter, entitled, against the claim of the personal 
representatives of the daughter, the sole next of kin at the death of the testator, 
and of the representatives of nephews and nieces, who died in her life; insist- 
ing, that she was excluded by the will (a). 

The effect of a positive beouest not to be controlled by the inference and argu- 
ment fit)m ouer parts or the will (6), [p. 42.] 

Thomas Dawson by his will, dated the 5th of April, 4759, gave 
several pecuniary legacies ; an3 as to all the residue and remainder 
of his estate and effects he gave and bequeathed the same upon trust 
to convert it into money ; and invest the same in parliamentary and 
other securities ; and out of the interest to pay to his brother Wil- 
liam Dawson the yearly sum of 201. during his life ; and to pay the 
surplus interest towards the maintenance and education of the chil- 
dren of the testator's daughter Mary Overton during the life of Wil- 
liam Dawson ; and after Dawson's death to pay the whole interest 
towards the maintenance, &c. of Mary Overton's children, until they 
should respectively attain the age of twenty-one ; and then to sell the 
said securities ; and pay the whole of his personal estate among such 
children equally at their respective ages of twenty-one, with benefit 
of survivorship among such children, if any of them should die be- 
fore the respective times of payment ; and he declared, that until his 
daughter should have such child or children, or in default thereof, or 

if she should survive them, the trustees should pay the inter- 
[* 39] est, after * deducting the said 20/. per annum during the 

life of his brother, for the separate use of Mary Overton 
during her life ; and after the decease of his said daughter and her 
children, in case they should all die under the age of twenty-one, 

(a) 2 Williams, Executors, (2d Am. ed.J 816, 817, 818; Bird v. Jfood, 2 Sim. 
Sl Stu. 400 ; Briden v. HetoleU, 2 Mylne & Keen, 90. 

If the persons, who are to answer the description of the next of kin appear from 
the terms of the will, to be the next of kin at the death of the testator, and the 
tenant of the particular estate be then living, and be^himself one of the next of 
kin at that period, he cannot be excluded from the benefit which is onnexed to 
that character. 2 Williams, Executors, (2d Am. ed.) 818 ; ElmaUy v. Young, 2 
Mylne & Keen, 62, 780. 

A legacy given to a class of individuals will go to all who answer the descrip- 
tion at the time the ^iil shall take effect See HUl v. Chamnan, antt, 1 V. 405, 
note (6), and cases cited ; MiddUton v. Messenger, ante, 5 V. IdiS, note (a) ; •^n- 
drttos V. Partington, 3 Bro. C. C. (Am. ed. 1844,) 404, note (a) ; Wl v. CJkapman^ 
ib. 3<)1, 392, and notes ; Myers v. Mytrs, 2 M*Cord, Ch. 214, 256, 257 ; Hansford 
V. EUioU, 9 Leiffh, 79. 

(6) See 2 Williams, Executors, (2d Am. ed.) 795, 796; Colleit v. Laurentt^ 
ante, 1 V. 269, and note *, Blake v. Bunbury, ante^ 1 V. 194, Mr. Hovendcn's note, 
4, and cases cited. 
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that the restdmum should go and be distributed among his relations 
in a due course of administration. 

Upon the bill of the executors the accounts were directed, d^c. ; 
and an inquiry, who were the next of kin of the testator at the time 
of his death ; and who were his next of kin, supposing Mary Over- 
ton, his daughter, to have been then dead ; and who were his next 
of ktn at the death of Mary Overton ; and other inquiries. 

The Master's report stated, that the testator died on the ITth of 
June, 1763 ; leaving Mary Overton his only daughter and sole next 
of kin surviving ; and supposing her to have been then dead, the 
testator's nephews and nieces, named in the report, were his next of 
kin and nearest relations ; that all of them died in the life of Mary 
Overton : who died on the 1st of January, 1800, a widow, and 
without leaving issue ; and that the great nephews and great nieces 
of the testator, named in the report, the children of his nephews 
and nieces, who survived him, but died in the life of Mary Overton, 
were the only next of kin and nearest rebtions of the testator living 
at his death and at the death of Mary Overton. 

The cause came on for farther directions. 

Mr. Stratfardy for the personal representatives of the Nephews 
and Nieces of the Testator, Defendants. — ^The case of Isaac 
V. Defriez (1), excludes great nephews and * nieces under [* 40] 
this description, where there are nephews and nieces. The 
testator cannot be supposed to mean Mary Overton by the descrip- 
tion of his "relations:" a construction, that would make the will 
totally inofficious. The testator expressly gives the property to her 
for her life. Those words must have their due effect. Another cir- 
cumstance shows, that at least he did not intend her to take exclu- 
sively : the word " relations " in the plural number. Though that 
word has been in construction narrowed to the next of kin by anal- 
ogy to the Statute (2), yet it never has been held to have a meaning 
different from its true import, where there are more than, one. The 
real meaning is, that those, who should answer the description at 
the death of the testator, should, after Mary Overton had enjoyed 
the beneficial interest intended for her, an interest for life, take the 
bulk of the property : the testator certainly meaning a different set 
of persons. This construction does no violence to the will: the 
other makes it inoperative ; and is in opposition to the words. The 
interest is vested in those, who would answer the description of next 
of kin at the death of the testator, if Mary Overton was out of the 
way ; and the only delay is in the actual enjoyment ; which is de- 
ferred till her death. Green v. Howard (3) shows, that effect is to 
be given to the will throughout ; and there the wife was intended 
by the provision made for her by the will. 

Mr. Harty for the personal representatives of Mary Overton, gave 

(1) Amb. 595, corrected from the Registei's Book ; jNwf, vol. xvii. 373, Momty 
General v. Price. 

(2) Stat 23 & 23 Cb.lL c. 10. 

(3) I Bro. C. C. 31. 
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it up, observing, that he did so opbn the principles in Idmg v. 
BlackaU (1). 

Mr. Trowtr and Mr. StanUy for dtflferent Classes of Defendants, 
Great Nephews and Niece8.--^The question is only, when 
[* 41] * this interest vested ; whether at the death of the testator 
or of Mary Overton. She is certainly excluded. It does 
not follow, though the word <' relations" is held to mean next of kin 
under the Statute, that the time, when they are to be so considered, 
must of necessity be the death of the testator. If Mary Overton 
had left children, they would have taken by express bequest. If 
she had left a child, who had lived till near the age of twenty-one, 
but died under that age, the question would then have arisen, who 
were the relations. That shows, he meant relations, when the con* 
tingency should happen. All the nephews and nieces then being 
dead at that period, what is there of necessity to exclude the great 
nephews and nieces ? 

The Master of the Rolls said, there was a case before Lord 
Alvanley, which upon recollection, as far as it goes, is in fiivor of 
the next of kin. 

Dec. \$t. The Master of the Rolls [Sir William Grant]. — 
The case, to which I alluded yesterday, is HoUoway v. HoUotoay (2) ; 
in which Lord Alvanley was of opinion, that the description was to 
be taken with r^ard to the time of the testator's death ; and con* 
sequently, that the daughter, who had an interest for life in the 
whole fund, and whose executors were to take 1000/. out of it, was 
entitled to share with his other daughters in the residue of that fund, 
bequeathed in trust for such person or persons as should be his heir 
or heirs at law. 

In this case the question is likewise, though upon a will 
[* 42] somewhat differently expressed, whether the residue * is 
given to such persons as were the relations of the testator 
at his own death, or, as would be his relations at his daughter's 
death: the former construction contended for both by the repre- 
sentatives of the daughter and the representatives of the nephews 
and nieces of the testator ; who, if there had been no daughter, 
would have been his nearest rehitions at his death. Certainly, it 
would be difficult, as the word '< relations " has now by construction 
received the same meaning as " next of kin " (a), to hold, that those, 
who do not answer the description of next of kin at either period^ 
the death of the testator, or that of his daughter, should take by the 
description of the relations. The argument, however, which they 
use, is, that the testator had already given to his daughter all he 

1) AnUy vol. iii. 486 ; see the note, 491. 

'2) AnU, vol. V. 399. 

[a^ See 2 Williams, |^ecatore, (2d Am. ed.)812, 813; Greeny. Howard,! Bixk 



C. C. 31, and notes ; Ikyner v. Mmobrmf, 3 ib. (Am. ed. 1844,) 234, 235, and 
•notes ; Plvillips v. Gcaih, 3 ib. 64-70, and note (h) ; Dmme v. JMW/wA, ante, 5 V. 
;529, note {a\ and cases there cited ; 4 Kent, (5th ed.) 537, note ; IVnght v. Trus- 
$m oj Midhad. Epis. Ch. 1 Hoff. Ch. 213; M'CuUougkv. Let, 7 Ohio, 15. 



1802.] JONES «• COLB£CK. 42 

iotended for her, and colild not intend her to take any part of the 
residue ; and therefore must mean such persons as would be his 
relations, if his daughter was excluded. To that it might be an- 
swered, that he has given the residue by a description, that applies 
to her exclusively ; and you are not by inference and argument from 
the other parts of the will to control the effect of a positive bequest. 
In HoUaway v. HoUoway it was very improbable, that the testator 
intended, his daughter Hindes should take any more than what was 
expressly given to her : namely, the interest of the whole for her 
life, and the 10002. given to her executors after her death. But 
Lord Alvanley conceived, there could be no other question than as 
to the period, to which the description should refer ; for if that was 
to be the time of the testator's death, he thought it a necessary con- 
sequence, that she should be included ; as she was one of the per- 
sons answering the description ; though there were other persons 
equally answering it. It is more difficult in this case to exclude the 
only person, who correctly answers the description, in favor of those, 
who in strictness do not answer it at all. If therefore I 
was bound to * hold,' that he meant relations at his own [*43] 
death, it would be very difficult upon the case of Holhway 
V. HoUoway to decide against the claim of the representatives of the 
daughter, and to admit that of the nephews and nieces, as an- 
swering the description of relations at his death, without dissent- 
ing from the construction made in that case upon that particular 
will. 

It is enough to say, I think in the present case it is evident, the 
testator intended to speak of relations, not at the time of bis own 
death, but at that of his daughter, or her issue under the age of 
twenty-one. There are great difficulties in the way of the claim 
either of the daughter's representatives or of the representatives of 
the nephews and nieces ; to none of which is the claim of the great 
nephews and great nieces exposed. As to the claim of the daughter, 
it is hardly possible, the testator could mean to describe an only 
daughter by the terms << my relations ; " directing also the residue 
to be distributed among those relations. Next, it is impossible that 
he could take this strange circuitous method of giving her the whole 
residue on the event of her dying without children, instead of di- 
rectly saying so. The relations, who were to take, in case she 
should die, leaving no issue, or none, who should attain the age of 
twenty-one, could not be herself, transmitting her right to her rep- 
resentatives. 

Then upon the claim of the nephews and nieces, the testator 
clearly supposed, his daughter was to survive him. Then he knew, 
she was his nearest relation ; at all events, one of his relations ; 
taking that word m any sense. If therefore he intended to 
give to those, who next to her should be his nearest relations, he 
would not have used an expression necessarily including her ; but 
would have given expressly to the nephews and nieces ; all of 
whom are mentioned before as legatees under that description : 

VOL. Vlli. 3 
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and it would be extremely difficult, as I have before observed, 
for them to take under the description of << next of kin ; " a 
description, which they do not answer. But, if he meant relations 
at the death of his daughter, the expressicm is very proper. It 
involves no difficulty : it requires no construction. I am clearly 
of opinion, he could not mean either the representatives of his 
daughter, or those of his nephewis &nd nieces. What other sense 
then can be put upon it, than that only intention, which makes the 
whole perfectly consistent ? 

Dechire, that the whole residue belongs to the great nephews and 
great nieces of the testator. 

1. The coostmction made in the principal case was adopted in Bird v. H^ood^ 
2 Sim. & Stu. 403. 

2. For a statement of some of the leading rules as to the constroction of testa- 
mentary instrumenti, as well as of the occasional exceptions to those general 
rules, and the grounds which' must be laid for such exceptions, see, ante, notes 
4, 5, 6) to Blakt v. Bunlnay, 1 V. Id4, and notes 1, 3, to AodUey y.Mauibaf, 1 V. 
143b As to the right interoretation of the word ^ relations " in a will, see note 5 
to Brown v. Higgs, 4 V. 708. 
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Trustees under a foreigti will dead ; and no per^nal representation taken out in 
this country ; not a case for relief by duecting a transfer of stock within the 
statute 36 Geo. III. c. 90. 

The bill was filed by the Assignees of Boylston, a bankrupt, to 
obtain a transfer of stock under the late Act of Parliament (1); 
stating, that all the trustees were dead ; and the representatives of 
the survivor are in America ; where the will was made. It was not 
proved in this country. 

Mr. Piggott and Mr. WooddesoUy for the Defendants, objected, 
that this case is not within the Act. The legal personal representa- 
tives are those, whom the Courts of this country acknowledge as 
such. This will have the most extensive consequences, if the rep- 
resentation in this country can be thus dispensed with. Upon 
every foreign will they may come for this purpose. The revenue 
also will be affected by it. Application may be made to 
[* 45] ^ the Ecclesiastical Court to cite the executors to * come 
and prove the will ; and if they will not, administration 
will be granted to the assignees of the bankrupt. 

Mr. Alexander and Mr. Hart, for the Plaintiffs. — ^This case falls 
precisely within the act; the object of which was to enable the 
Court to relieve the parties interested from the difficulty arising 
from the absence of trustees. In this instance there is a will : 

(]) Stat 96 Geo. III. c. 90; abstracted ante, vol. iiL 25. 
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therefore no administration can be granted by the Ecclesiastical 
Court as in case of intestacy. There is an executor in existence ; 
the personal representative in fact within the Jurisdiction, where the 
testator died. The Plaintiffs cannot compel him to come within this 
jurisdiction ; and he will not give them authority to prove the will 
here for the specific purpose of transferring this stock. He refuses 
thaU 

The Mister of the Rolls [Sir William Grant]. — ^I doubt 
very much, whether this case falb within the act. These persons 
in America are not the personal representatives within the meaning 
of the laws of this country. If they were the legal f>ersonal repre- 
sentatives, and absent, the act provides for the absence : but it does 
not. say, the Courts of this country shall act upon a different species 
of representation from that, upon which they acted formerly. You 
may have administration, if the executors will not prove the will. 
This would have the effect, that has been stated ; that as to all 
foreign wills, so far as respects money in the funds, this act would 
repeal the law of this country, requiring probate in this country, 
and taking no notice of a foreign administration. Suppose, the 
last trustee had died intestate, and a representation to him had been 
taken out in America : would he be the legal personal representa- 
tive, in whose absen9e the stock is to be transferred? 
The act did * not contemplate this sort of difiiculty to [* 46] 
compel a person to come in. 

The cause was directed to stand over, in order that the parties 
might apply to the Ecclesiastical Court. 

The statute of 36 Geo. III. c. 90, has been repealed, but only for the purpose 
of being consolidated with other enactments, in pari materia, in the statute of 6 
Geo. I v. c. 74 : the 7th section of the last cited act is that which appeals appli- 
o^le to the circumstances of the principal case. 



JONES V. - 



[1802, Dec. 9.] 

No objection to a motion, that the affidavit was filed only the day before ; if it is 
an affidavit, that cannot be answered; as, that the Plaintiff cannot go to trial 
with safety, until the answer comes in (a). 

Mr. Pemberton for the Plaintiff moved to extend the injunction' 
in this case to stay trial, upon an affidavit, that they could not go to 
trial with safety, until the answer came in (1). 



(a) 2 Madd. Ch. Pr. (4th Am. ed.) 214, 215 ; 1 Smith, Ch. Pr. (Am. ed.) 614. 
(1) See potl, Partington v. HohsoHj Appl^ard v. Setonj vol. xvi. 220, 223, the 
addition since required to the affidavit for this purpose, and the note, x. 452. 
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Mr. Bell for the Defendant objected, that tb^ affidavit was filed 
only the day before. 

Mr. Pemberton said, this being an affidavit, that cannot be an- 
swered, the motion is regular. 

The Lord Chancellor [Eloon] declared himself of that opin- 
ion ; and made the order. 

Bt the Bill now [1827] before Parliament '< for the amendment of the administn- 
lion of justice in the Court of Chancery," it is proposed that the common injunction 
to stay proceedings at law shall never be issued unless the plaintiffand his solicitor 
shall make and me an affidavit, statins that the bill, upon which the application 
for such iniunction is founded, is not med for delay; nrovided that, if it shall un- 
avoidably happen that such affidavit cannot be made by the plaintiff then the 
same shall be made by the solicitor alone, setting forth the circumstances by 
which the plaintiff is prevented from making such affidavit : and it is farther pro- 
posed, that when any bill prays the common injunction to stay proceedings at law, 
and such affidavit or affidavits as before mentioned have been duly made and filed, 
the plaintiff shall, after the exniration of the first eight davs of the time aUowed 
for pleading, answering, or demurring thereto, be entitled to such injunction 
asamst any defendant wlxo shall not mive pleaded, answered, or demurred to the 
bul, in the same manner as if such defendant were in contempt for want of 
answer. And, by the present practice, it is not sufficient for an affidavit in sup- 
port of an injunction to stay a trial at law, to state that the plaintifl^ in equity, 
cannot safely go to trial until the answer of the defendant in equitv comes in ; the 
affidavit must go farther, and state a belief that the answer will furnish evidence 
material to the defence of the action. Apjdafard v. Sbfon, 16 Ves. 1£23; Earn- 
shaw V. Thmmhia, 18 Ves. 488 ; Bishtan v. Bvdij 2 Ves. &. Bea. 41. Upon anal- 
o^us principle, some foundation must be laid to support an application for a com- 
mission to examine witnesses abroad; showing such application not to be made 
merely for the sake of delay. See, arUej notes to Rougenumi v. The Royal Ex- 
dumgt A$8urttnce Campamf^ 7 V. 904. 
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iNJUffCTioN untU answer, restraining a transfer of stock, standing in the name of a 
steward ; on strong evidence by affidavit, that it was the pr^uce of his mas- 
ter's property; rents, &c. received for many years without account (a). Re- 
fused as to money at his banker's in his name. 

Agent by the desire of his principal keeping large sums in his hands, for which he 
was to be responsible from time to time, and duly accounting, not liable to in- 
terest, even supposing he employed'it (h\ [p. 48.J 

A MOTION was made for an injunction to restrain a transfer of 
stock, standing in the name of the Defendant, and payment of 

(a) 2 Story, Eq. Jur. § 907, § 955 ; Slead v. Clay, 1 Sim. 294 ; Eden on Injunct 
(2d Am. ed.) 343, 344, and note. 

(h) See upon this point, LmtdaU v. Churdi, 3 Bro. C. C. (Am. ed. 1844,) 44, 
and note (5), of Mr. Belt 

An agent having no authority to invest was held not liable for interest on a 
balance remaining in his hands, until a demand made by his jmncipal. Rowland 
V. Martindede, 1 £iil. Eq. 226 ; Lever v. Lever, 2 Hill, Ch. 1&. Unless it be in 
cases where the agent has stipulated to account at certain stated times and has 
failed to do so. Wardlaw v. Gray, C. W. Dud. Eq. 85. 
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money in the bank of Me88ieure> Hoares to his accoonty upon affi- 
davits, stating the following circumstances. 

The Plaintiff upon the death of the late Lord Ched- 
worth became entitled to his real and personal * estates ; [* 47] 
and employed the Defendant who lived in Salisbury, as 
his attorney and principal steward ; to whose care and management 
he intrusted all his affairs ; authorizing him to receive his rents, to 
let, fiill timber, &c. The Defendant continued to act in that capac* 
ity till Midsummer 1800 ; but never rendered any account. When 
the act for imposing a duty upon income passed, the Plaintiff wrote 
to the Defendant, requesting him to enable the Plaintiff to make 
out his return ; to Which the Defendant answered, that he might 
safely return 64002. per annum ; and directed Messieurs Hoares to 
pay the duty. All the money the Plaintiff had received from the 
Defendant from the 4th of October 1781 to the 19th of December 
1800, amounts to 30,377/. ; being upon an average of nineteen 
years, not quite 1600/. f>er annum. The real estate let at near 
6000/. a-year. The quit-renta and tithes payable to the Plaintiff 
amounted to 749/. exclusive of timber and coppice wood above 
1000/1 per annum, and fines of renewal, and for admission of copy* 
hold tenants. The personal estate also received by the Defendant 
was considerable. Upon inquiry at the Bank it appeared, that stock 
to the amount of above 60,000/. was standing in the name of the 
Defendant ; and about 90Ck)/. was in the bank of Messieurs Hoares 
to his credit ; and they had frequently laid out the remittances sent 
by the Defendant and an under-steward in the purchase of stock 
for the Defendant. 

The affidavit of the under-steward stated, that he had from time 
to time remitted to Messieurs Hoares by the order of the Defend- 
ant, to his account, the sum of 51,921/. 12«. 5c/.; and had paid 
4017/. 16f. U2d. the produce of the rents and profits, personal 
estate, sale of timber, &c. the Plaintiff's property. The 
•result of the affidavits waj, that a balance of 83,623/. [*48] 
remained to be accounted for by the Defendant. 

Mr. RomHh/ and Mr. Stankt/y in support of the motbn. 

The Lord Chancellor [Eldon]. — ^This is a very serious and 
important motion : to affect by injunction stock to a very large 
amount, standing in the name of the Defendant, and money in a 
banker's hands, also standing in his name. First, the amount of 
the prejudice this may occasion to the Defendant before the hearing 
of the cause is to be considered : secondly, whether there are prin- 
ciples, that will justify the Court at the hearing in considering the 
Defendant as a trustee of this very money and stock. I recollect 
but one case, between a person of great property and his steward. 
That is Lard SaUalmry v. WiOdmon (1). The Defendant had been 
steward to the late Lord Salisbury ; and Lord Thurlow upon great 
consideration was of opinion, that under the circumstances the De- 
ll) PaH, vol xiv. 506. 



48 LORD CBEDWOBTH V. EDWABDS.' [1803.- 

fendant could not be affected by a demand of interest of the money 
he had in his hands ; even supposing he employed it. But this cir- 
cumstance was in that case ; that he had according to his duty from 
time to time informed Lord Salisbury, what money was in his hands ; 
and undertaken with him upon his wish, that there should be always 
a large sum in his hands, for which he should be responsible from 
time to time. It was a case therefore of principal and agent ; the 
latter giving from time to time a full and conscientious account of 
the property of Jiis master ; and having dealt with the property 
only according to the authority given by his master, so informed 
upon the subject. 

Upon the affidavits, and without prejudice to what the 
[* 49] Defendant may say in his answer, this is a case of * most 
enormous misconduct. The late Lord Chedworth died 
possessed of considerable personal property, and endtled to real es- 
tates, which, giving credit for the clear rents, fines, falls of timber, 
&c. probably twenty years ago were of an annual value between 5 
and 6000/., and in some years above 7000/. The Defendant was 
placed in the situation of universal agent over this property ; and it 
is one. of the first duties of an agent certainly to keep a clear ac- 
count, and to communicate the contents of it (a). There was 
astonishing improvidence in the Plaintiff, not demanding any ac- 
count, but taking such sums as the Defendant pleases to feed his 
occasions with; upon an average of nineteen years something less 
than 1600/. a-year: the agent having from year to year the excess 
beyond that. The amount of this in twenty years is prodigious. 
One important question at the hearing, if there was nothing more 
in it; would be, whether a steward under such circumstances ought 
not to pay the interest also. That is at least a grave question, and 
difficult to get'rid of. But it does not rest there ; for if a steward 
thinks proper to give no account, and to lay out the money of his 
master in funds, that can be traced, it is also a grave question, 
whether this Court would not hold hihi a trustee of the property 
purchased with that identical money. 

Then, is the question raised by the circumstances now before the 
Court with sufficient probability to make it fit to grant an injunction, 
at least, till the Defendant says, it is not his master's property. Up- 
on the affidavits the case contains, not merely ground for conjecture : 
but, as disclosed by the evidence of the under-steward, it is very 
strong ; speaking to the circumstance of his remitting by the De- 
fendant's order between 50 and 60,000/. as the rents and profits 
were received by him ; and which was entered at the 
[* 50] banker's, not, as it was the * Defendant's duty to enter it, 
connected with some accounts of his master's, but as his 
own. This enormous sum is proved to be the rents and profits of 
these estates, so entered at the bankers, and proved to be invested 

(a) Story, Agency, § 203, § 204, § 332 ; dark v. MooAf, 17 Mass. 148; Colhfer 
1^, Turn. & Rubs. 421. 

VOL. VIII. 3* 
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by the bankers in tbe funds ; and money also carried to the bank- 
era, probably remaining there as money. The question then is, 
whether, if this stock and money are by his wrongful act confound- 
ed with his own, there is not a fair ground to say, that he having 
mixed them shall not be permitted to dispose of them, until he shall 
have satisfactorily distinguished by an answer put in here that, 
which in conscience he never ought to have mixed (a). 

Upon these grounds, though this case is new, it is pregnant with 
so much probable evidence, that nine tenths of this property may 
be the subject of a very gmve question, whether it is not to be deemed 
to be held in trust for the Plaintiff (&), and considering, that all the 
mischief in granting the injunction as to the whole arose from the 
wrongful act of the Defendant in mixing it, that I do less mischief 
by fixing the injunction upon the whole, till he informs me, what is 
his master's, than by not fixing the injunction upon any part, giving 
him an opportunity of doing Uie enormous injustice, of which from 
these affidavits he appears capable. The case, though new, stands 
upon a principle, that will maintain it; only till he informs me, what 
part of this property is not his master^s (1). 

The injunction was ordered accordingly : but a few days after- 
wards the Lord Chancellor varied the order by confining the injunc- 
tion to the stock ; observing, that it would be too much to grant it 
as to the money at the bankera ; as the last payment was made 
about two years ago ; and it was too much to infer, that it was the 
same money unconverted. 

1. As to the responsibDities which the very nature of a steward's office imposes 
upon him, see, anie, the notes to Lord Hardwicke v. Femoti, 4 V. 411. 

2. In an. anonymous case, very briefly noticed in ] Mad. Cha. Prac. 128, n. 
Lord Eldon is stated to have declared, uiat he had consulted with Lord Ellen- 
borongh subsequently to the decision of the principal case, and thought he had 
gone too far in granting any injunction. 

(a) An a^ent is bound to keep the property of his principal distinct from his 
own, and if he mixes it up with his own, the whole will be taken both at law and 
in Eauity, to be the proper^ of the principal, until the agent shows clearly and 
satisfactorily the part that belongs to himself, and tiie part that belongs to his 
principal See Hart v. Ten Eyck, 2 John. Ch. 108 ; LwoUm v. White, 15 V. 432; 
Ponton V. Ponton, cited ib ; Story, Agency, § 205, § 333 ; 1 Story, Eq. Jur. § 468, 
§623. 

{h) See 2 Story, Eq. Jur. § 1210; Odor v. Pembroke, 2 Bra C. C. (Am. ed. 
1644,) 282, 290, note (a). 

(1) Lord Hardwicke v. Vernon, ante, vol. iv. 411, and the note, 418. 
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LORD KIRCUDBRIGHT v. LADY KIRCUDBRIGHT. 
[1802, Dec. 10, 13, 15, 16, 17.] 

BoifD by a father to secure an annui^ to his son, until he should be in poflsession 
of a Living of a certain value; and an agreement of the same date, reciting the 
bond, declanng, that the son would forthwith enter into holy Ordeis, and accept 
such Living. 

The Lord Quuicellor expressed a strong opinion, that upon grounds of public 
policy by the effect of the agreement the transaction was illegal ; but the de- 
cision was upon the ground, that the son had not complied wiQi the condition ; 
havinp^ received the annuity nine years, and being still only in Deacon's Orders, 
that the annuity was determinable by the father or his representatives. 

Advancement to the eldest son, if personal property, must be brought into hotoh- 
pot under the Statute of Dbtributions. 

The purchase of a Commission in the Army is an advancement, to be brought into 

hotohpot An annuity is an advancement, to be brought into hotohpot: namely, 

the value at the date of the grant ; or, if it has ceased, the payments received ; 

at the option of the child. 

. The widbw has no claim upon what is brought into hotohpot among the children (6). 

The late Lord Kircudbright by bis bond, dated the 1st of Octo- 
ber, 1793, bound himself to his eldest son, the present lord, in the 
penal sum of 300/. ; with a condition to be void, if Lord Kircud- 
bright, the father, his heirs, executors, &c. should pay to his said 
son an annuity of 100/.,, until his said son should be instituted and 
placed in the possession of a Living in the church of England : and 
from such time, if the said John Lord Kircudbright, his:heirs, exec- 
utors, &c. should pay to his said son, his executors, &c. so much 
money as with the net income of such living should produce the 
clear yearly sum of 150/. to commence on the day, on which he 
should be inducted into such living ; and to continue, until he should 



417,- 



{a) See 2 Williams, Executors, (2d Am. ed.) 1070, d seq.; 4 Kent, (5th ed.) 

17, 418, 419. See also poO^ 63, note, and 1 Metoalf dt Perkins's Dig. tit. Ad- 
vancement 

What are advancements oflen depends imon the cucumstances of the gift 
M'Caw V. BUwUl, 2 M'Cord, Ch. 90, 102. 

The advancement require to be brought into hotohpot must have been received 
from the intestate himself. CaUender v. JIf' Oeory, 4 How. 356. 

A mere debt cannot be charged as an advancement on the share of an heir. 
Procter v. Mwhall, 17 Mass. 81 ; Osgood v. Brtidy 17 Mass. 356 ; Bcaim v. iltce, 
22 Pick. 508. 

Interest is not chargeable on an advancement Otgood v. Brud. vhi mora ; 
,Hci«v.i>«w,3Pick.450. 

He who refuses to enter into hotohpot is entitled to no distributive share. Haden 
v. Hddm, 7 J. J. Marsh. 170. 

(h) Advancements operate on a widow's distributive share, like a gift or bequest 
by the husband, and she takes one third of the personal estate, deducting them. 
SUams y. SUarru, 1 Pick. 157; & P. Porter y, Cb//tf»,7 Conn. 1; Lauion's 
Cast, 3 Desaus. 199; Branson v. Brtmmm^ 1 Meig. 630. 

By a statute of North Carolina, advancements are to be brought into a distribu- 
tion for the benefit of the widow. Davis v. Dukt. 1 Taylor, 213; Cam. dt Nor. 
261. 
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be in the actual poBsession and enjoyment of a livbg, which shoald 
produce the clear annual sum of 150^ 

By an agreement in writing between the same parties, and of the 
same date, reciting the bond, and that previous to the late Lord 
Kircudbright's entering into such bond it was agreed, that his said 
son should enter into holy Orders, and should accept a living in the 
church of England, conformable to the said bond, as soon 
as the *same could be procured for him, the present Lord [* 52] 
Kircudbright in consequence thereof did thereby declare 
and agree, that he would forthwith enter into holy Orders; and 
would accept and take to such living as might be procured for him, 
as soon as the same could'l>e gotten ; and that,, in case he should at 
any time decline or refuse so to do, the said recited bond should be 
of no avail ; and Lord Kircudbright should not bo compelled to pay 
the same ; but might set up said recited agreement against any claim, 
action, or suit, which his said son might bring or commence against 
him for recovery of the annuity or sums of money thereby secured 
either at law or in equity, or otherwise howsoever. 

In pursuance of this agreement the present Lord Kircudbright 
soon afterwards entered into Deacon's Orders. 

In December 1801, the late Lord Kircudbright died intestate; 
leaving his widow, two sons, and one daughter. Lady Kircudbright 
took out administration ; and made a distribution of the personal 
estate in the following manner : First, the value of the late Lord 
Kircudbright's bond, calculated at 1200/., was deducted : then one 
third of what remained was taken by Lady Kircudbright To the 
two remaining two thirds were added, being brought into hotchpot, 
the value of the bond, and the sums received by Lord Kircudbright 
upon it, amounting to 850/. ; also a sum of 800/., applied by the 
late Lord Kircudbright in the purchase of a Commission in the Army 
for his second son. The aggregate of these sums was divided amon^^ 
the children. 

The distribution not being satis&ctory, the bill was filed by Lord 
Kircudbright ; praying, an account ; and that the arrears of his an* 
nuity may be paid him ; an appropriation to answer the future pay. 
ments, and a cUstribution according to the rights of the parties. 

The cause came on upon the state of facts, admitted ; 

* and the questions made at the bar were ; first, whether f* S3] 
the value of the annuity bond and the money paid thereon 

were properly brought into hotchpot. 

Secondly, whether the sum paid for the commission was properly 
brought into hotchpot. 

Thirdly, whether the administratrix was not entitled to a third of 
the whole, without any deduction. 

• The Lord ChanccIlor [Eldon] expressed great doubt as to the 
validity of the bond of the late Lord Kircudbright ; observing, that 
it was void on a great many accounts. It is a corrupt agreement for 
taking Holy Orders ; such as the Court ought to decree to be deliv- 
ered up. The policy of the Ecclesiastical Constitution of this coun* 
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try requires, that a man should take orders without any reference 
whatsoever to considerations of this nature. There is no objection 
to the bond itself, except as connected with this agreement, at the 
same time, for a pecuniary consideration to take Holy Orders. An- 
other objection to this bond is, that the father is put under these 
circumstances, that he is to solicit the benefit of patronage for this 
pecuniary consideration moving from himself: the policy of the law 
supposing the patron to look out for persons, the best that can be 
recommended to him ; which excludes pecuniary consideration. 

The cause stood over in order that this point might be consid- 
ered. ' 

Dec. 13^A. The Solicitor General [Sir Thonuii Manners Sutton] 
and Mr. Stanley for the Plaintiff. — ^This bond does not tend to cre- 
ate any improper bias or influence upon the mind : but the transac- 
tion is of that sort that frequently takes place between 
[* 54] * a father and son. It is manifest the son had made choice 
of this profession ; and the circumstances of his father 
were only such as to afford a maintenance to the son, till he should 
be able to provide for himself in a profession ; and then the allow- 
ance was to cease. Your Lordship will not impute any other inten- 
tion, constraint to the father, or any improper view to the son ; but 
will presume every thing against the objection arising from the awk- 
ward manner, in which this transaction was managed ; a determin- 
ation to enter into orders without any consideration of this bond. 
The objection would apply to a wager, whether a man would go 
into orders. A devise of a living on condition of taking orders 
would not be bad. One of the objects always is to obtain prefer- 
ment. The relation of father and son is a material distinction. It 
is nothing but an agreement, that the maintenance provided by the 
bond should cease, when the son had preferment of a certain value ; 
not calculated for any improper influence. 

Supposing the bond valid, the value of it and the payments under 
it are not to be brought into hotchpot. Though it is difiicult to 
maintain, that there can be any sound distinction between the eldest 
son and the other children, yet upon the Statute (1) there is a dis- 
tinction in one respect ; the exception in &vor of the eldest son, 
whether, advanced by settlement or in any other way. Though by 
the latter part of the clause (2) the expression seems confined to 
lands, which he has by descent or otherwise, the former part leaves 
it open : viz. advancement whether by real or personal estate. This 
is, not an advancement, but a mere allowance to the son 
[*55] for maintenance, till he could provide *for himself. At 
least the money received during tlie life of the intestate 
was clearly only maintenance. There is no instance, in which main- 
, .... ■ ■ ■ ■ ■ ■ -.,.,. . A ■ 

(1) Stat 22 & 23 Char. II. c. 10. . 

(2) Stat 22 & 23 Char. XL c. 10, s. 4. 
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tenance has been considered an advancement. The case of Ed- 
wards V. Freeman (1) is decisive as to that. 

But if this is to be brought into hotchpot, there is no pretence for 
calculating the value of the bond as an absolute bond for the life of 
the son. It is subject to contingencies ; upon which it is to cease 
wholly or partially. There is nothing permanent. It is extremely 
difficult to determine the principle of the calculation : but it cannot 
be, that this is an absolute bond for the payment of this sum during 
the life of the son. 

As to the point contended for Lady Kircudbright, if this bond is 
valid, it is a debt, which must be deducted. 

Mr. Romitty and Mr. Benyoriy for the younger Children, Defend- 
ants, gave up the point, that the commission in the army, provided 
for the second son, was not to be brought into hotchpot ; observing, 
that it was as clear, and had been long settled, that the eldest son is 
to bring into hotchpot any advancement to him of personal property : 
Pratt V. Pratt (2). To these points the Lord Chancellor assented. 

Upon the question, whether this bond, if valid, or if not, the sums 
received under it, are to be brought into hotchpot, they said, that in 
Edwards v. Freeman it was held, that every advancement in the 
shape of annuity is to be brought into hotchpot ; not, if 
merely a temporary maintenance. * This is maintenance [* 56J 
no otherwise than as it is an annual provision. It is not 
stated to be for maintenance and education ; and he was adult at the 
time. The maintenance intended is for an iniant during minority. 
As to the sums paid under this bond, if it is now declared illegal, that 
will not affect the payments already made under it. If this instrument 
can stand as a bond, it is impossible to estimate the value of it dur- 
ing the life of the late Lord. It is not, like that of the younger son, 
an advancement by a gross sum. The only way then is to make 
the Plaintiff bring in the payments, amounting to 800/., received 
under it. 

Mr. Richards, for the Defendant Lady Kircudbright. — ^The ques- 
tion as to the validity of this bond must, as there is no authority 
upon the subject, be decided upon general principles. The separate 
instrument, the agreement, certainly shoWs a consideration very dif- 
ferent from that in the bond itself : the bond certainly being in itself 
unexceptionable. Upon the agreement tliis is a purchase by the 
father of the son's consent to take orders. Unless he takes orders, 
he forfeits 100/. a-year. The stress upon his mind to do so is, that 
he may not be left without any provision. We cannot here con- 
sider, that in fact these engagements are undertaken with a view to 
temporal advantage. Here the motive must appear to be, what it 
ought to be, of a very superior nature. A Court of Justice cannot 
admit any instrument calculated to infuse different motives into the 
transaction. It b contrary to the decency and policy of the law, 

(1) 2 P. Will. 435 ; 1 Eq. Ca. Ab. 294. 

(2) Fitzg. 284 ; Bum's £c. Law. 
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and that sense of this sacred office, which every candidate ought to 
entertain, that any motive should be mixed in his application 
with thaty with which the constitution of the Church and the Law 
suppose him impressed. It is of great importance, that such a 

character should be re8f>ectable, not only in the public 
[* 57] eye, but in his own * conscience. As to the payments 

made under this bond, supposing it illegal, there are ia- 
stances, upon grounds of public policy, of bringing back payments 
made under an illegal transaction. I have not however much confi- 
dence in the widow's claim upon what is brought into hotchpot 

Mr. Heald, for the Defendant Lady Kircudbright. — In my view 
of this case the interest of Lady Kircudbright requires, that this 
bond should bp established. An heir at law may be advanced, if 
not by land ; and he must bring the value into hotchpot exactly 
as the other children. Then this is an advancement. In Edwards 
V. Freemany in which the law upon this subject is most fully discuss- 
ed, it is laid down, that a covenant to pay a sum of money is an 
advancement ; and Lord Raymond says the same of a bond or mort- 
gage. Lord Kircudbright was not in a situation requiring mainten- 
ance ; and this is a fixed sum ; not varying, like maintenance ; and 
it has permanence, as much as many provisions, which have been 
held advancements ; as a commission in the army ; which is not 
permanent : so as to stock of public companies ; some of which are 
precarious. Upon the doctrine laid down in Edwards v. Freeman 
the sums that have been paid under this bond, must be considered 
an advancement. 

Next, the widow is entitled to a full distributive share of the in- 
testate's personal estate, after it is increased by bringing into hotchpot 
advancements to the children. Though there has been a received 
opinion, there is no decision to the contrary ; and such a construc- 
tion would not' be warranted by the Statute. That opinion is pro- 
bably founded upon the notion, that the Statute was framed a good 
deal upon the custom. The cases, that seem against the widow, 
are upon the custom of London ; and therefore not applicable ; 
the principal reason for excluding the widow under the Custom, that 

alUthe * advancements are to be brought into the orphan- 
[*58] age part, BecJcford v. BecJcford (1), failing in the cases 

upon the Statute. There is a difference of expression in 
the Statute. The word ^^ surplusage " means all, after the debts 
are deducted, and before the widow's portion is taken. The sub- 
sequent word << residue " must be understood, after she has taken 
her portion. 

The Solicitor Oeneraly [Sir T. M. Sutton], in reply.— Upon the 
words of the Statute as well as the case of Ward v. Lant (2)y 
which is not upon the Custom, and many others, the last pomt, 
whether the widow is to have the benefit with the other children of 
what is brought into hotchpot, is clear against her. 



S! 



1) 1 Vem. 345. 
[2 Pre. Ch. 18^ 
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As to the question, whether the obligor could defend himself 
against an action upon the bond, and, if not, whether this Court 
would relieve him, this is very different from the case of strangers : 
merely the prosecution of a plan, long before agreed on, with a view 
to which the Plaintiff was educated ; and all, that was intended, was 
a provision, till the son could maintain himself. If the bond is ille- 
gal, the Plaintiff is to bring nothing into hotchpot. What was re- 
ceived under it is to be considered as maintenance during his father's 
life : a mere annual allowance for that purpose. 

The Lord Cbahgellor [Eldon]. — ^I have no difficulty in this 
case except upon the points, first, whether under all the circumstan- 
ces the payments made, since these instruments were executed, are 
to be brought into hotchpot : secondly, if so, whether according to 
their gross amount, or upon any valuation, regard being had to what 
this annuity might have been worth, when granted ; and if 
* so, upon what principle the valuation is to be made ; or [* 59] 
whether, if no claim can be supported under the bond, 
these payments are to be considered voluntary, and made under 
circumstances requiring, that they ought to be brought into hotchpot 

It comes on in this way. The Ck)urt is called upon for a distribu- 
tion of the assets of the late Lord Kircudbright ; and all the &cts 
are stated. Whatever course this might have taken, whether as a 
claim before the Master, or by a bill as a creditor by annuity under 
this bond. Lord Kircudbright must have established himself as a 
creditor. If he could have said, the Court could not look at the 
other instrument, upon the bond itself I see no objection to the de- 
mand ; for there is no reason against such a bond by a father to pay 
an annuity to his son, till he is in a situation prescribed in the bond. 
It puts no party under any contract to do any act cither to produce 
the situation of clerk, or those emoluments, to which a clerk only 
can be inducted. All beyond the bond are the spontaneous acts of 
the parties. But if the other instrument is to be considered with 
the bond, the first observation upon the instrument is, that the par- 
ties did not think, this transaction ought to appear upon one instru- 
ment. They make it therefore false as to the consideration professed, 
namely, purely love and affection. The (act is not so. The agree- 
ment reciting the bond does not import, that it is to have no effect 
upon the bond ; that it has a purer nature than that of the transac- 
actions between &ther and son, alluded to by the Solicitor General ; 
and not amounting to or affecting legal contract : but it is an express 
instrument to affect that contract, as contract; and an express 
declaration by the son, that, unless he should enter into that, which 
he was to understand to be binding as a legal contract, there was no 
contract whatsoever by his father. 

*This case raises a very considerable and important [*60] 
question to the purity of the Church establishment ; wheth- 
er, the principles of it, requiring from the candidates for Holy Orders, 
that they should pledge themselves solemnly as tp the motives in- 
ducing them to enter into that profession, and considering the purity 
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of their motives as one principal test of their sufficiency, if this had 
been an instrument between strangers, the Court would support it ; 
involving this question, whether one party might not have come here, 
stating, that he was willing to take orders, provided this fund was 
set apart ; and whether he could call upon the Court to set apart a 
portion of the assets, and decree him to take orders. The next con* 
sideration is, whether, if there would be any objection to this trans- 
action in the case of strangers, it may not prevail between father 
and son. It is not necessary in this case to decide either of those 
questions : but I should be very unwilling to part with this subject 
without saying, that, however familiar it may be, that this transac- 
tion is right, I desire it not to be understood, that any Court of Jus- 
tice has acceded to that opinion. I should have been very unwilling 
to put these parties to the expense of arguing the point in a Court 
of Law ; and would rather have taken the short mode of speaking 
to some of the Judges upon it. Last night I mentioned it to one of 
the Chief Justices ; who told me, his mind was impressed with the 
same doubt upon this subject as mine. If the attention of people 
was called to this, the difficulty would not be felt. But circumstan- 
ces, that are very ill reconciled to what is required upon the resigna- 
tion and acceptance of livings, and the absence of all contract by 
Ecclesiastical men upon those subjects, hapf>en with a frequency 
making them so familiar, that men, who, if well informed, would be 
the last to act incorrectly, will do so, unless they take the trouble to 
inquire, whether such practices are reconcilable either to Law or to 

our Ecclesiastical constitution. 
[* 61] * I agree with what Mr. Justice Lawrence states in the 

case of the school-master (1), that, whatever difference of 
opinion there may be upon resignation tx>nds (2), and whether Lord 
Thurlow and Lord Chief Justice Eyre were right, or not, the ques- 
tion upon their legality would never have perplexed me, if there had 
not been so many authorities. That they were originally against 
the policy of the law, I never could doubt : first, upon this, as Lord 
Thurlow insisted, that it was impossii)le to satisfy the principle, by 
any inquiry Courts of Justice could in most cases institute, whether 
an improper use of it had been made. Secondly, upon the much 
greater principle, that by the ecclesiastical establishment a clergy- 
man receiving his benefice, so denominated, because it is for life, is 
under the control of his ordinary ; and in that case he makes his 
patron his ordinary ; and how they can take the oath acce|3ting or 
resigning livings, if the Bishop permits them to resign, which he is 
not bound to do, that they res^ without contract, engagement, 
bargain, or any consideration but pure volition, infused into them by 
the highest and most sacred principles, is for them to consider. 

These considerations would have influenced me in a Court of Justice 

t 

(1) Legh V. Lewis, 1 East, 391. 

(2) The Bishop of London v. Fytche, 1 Bro. C. C. 96; Cunningham's Law of 
Simony, 1 East, 487 ; post, Dashwood v. PeyUmy vol. xviii. 27 ; Bowtait v. Rovdatt, 
1 Jac. & Walk. 280, and the references in note, 283. 
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to 8ay» the policy and ccmstitution of the country would have left 
me in no manner of doubt of their illegality but for the cases. I 
agree, if those cases apply to that case of the school-master, it is 
fairly reasoned, when brought within them. But, with all respect to 
Lord Kenyon, I doubt whether those cases should be applied to any 
other case, even in pari ratwne. 

The next consideration is, without prejudice to the question, 
whether this is a legal or illegal bond, if it is admitted, 
* that the other instrument makes a part of it, is he to [* 62] 
claim under it ? Claiming the value of it he must admit, 
that he can refuse to receive the value ; and insist that all the assets 
shall by their produce and principal, if there is no competition witli 
other creditors, be applied to pay the annuity from time to time as 
annuity. Then, has he complied with the condition ? The date is 
in 1793 ; and he is now in deacon's orders, at the distance of nine 
years ; having stipulated forthwith to enter into orders, and take a 
living, whenever it could be procured ; engaging, that, if he declined 
or refused so to do, i. e. forthwith, the bond should be of no avail. 
I must say, something more is to be done upon his part. He gives 
no answer now, whether he means to enter into priest's orders. If 
he says, he will, it does not depend upon him ; for the Bishop is to 
determine, whether proposing to do so he will be deemed aptus et 
idoneuB for that sacred profession ; and the fact of ordination is the 
declaration, whether he ever will be in priest's orders. Then taking 
the instruments both together, and to be legal, I cannot permit the 
perception of the annuity, unless he teUs me, he will and can enter 
into priest's orders ; except upon one principle ; which I will state 
presently. Standing before me under such circumstances, silent as 
to the point, whether he will, and not furnishing me with the means 
of knowing, whether he can, till he has done some act to put himself 
in the situation, for which he is to do every act upon his part^ am I 
to part with tlie funds ? If not, then I must consider the annuity 
for the present of no value. If the bond is legal therefore, there is 
no claim under it, unless the circumstance of the father having paid 
the annuity during his life is a waiver of the condition in the bond ; 
the separate instrument being considered part of it. I think, it is 
not ; for the nature of the condition leaves the fitther at liberty, and 
of course his representatives, to set up the declining or re- 
fusing * of the son to comply with it in bar of any demand [*6d] 
for the annuity. The effect is, that the father might from 
year to year, so long as he thought proper, pay the annuity : but he 
might in any year set up the agreement, if legal ; and therefore his 
representatives also may now set it up. I should consider long, be- 
fore I would sanction such a transaction as this : but it is enough to 
say at present, the Plaintiff cannot claim under this bond. 

Upon the question, whether an annuity, speaking generally, to a 
son, is to be brought into hotchpot, there is no doubt, that species 
of provision, though subject to contingencies, and liable to the argu- 
ment as to permanence, is just as much an advancement as any 
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Other. There is no objection as to permanence. A commission in 
the army is held a provision ; though depending entirely upon the 
king's pleasure ; though the habit of sale, which cannot be without 
the king's express leave, applied to the particular transaction. The 
regiment may be disbanded. The officer may be put upon half-pay ; 
or may be discharged without half-pay. Then is not an annuity 
just as much an advance ? As to the valuation, if it is to be 
brought into hotchpot, the true point is to value it as at the time it 
was granted ; as, if it had been a positive, absolute, annuity, and he 
had died in 1795, leaving children, it must have been valued for 
them ; for it could not be at the death of the intestate ; as tlie in- 
tention must be, that the annuitant should survive him ; and then 
why should it not be so valued for the benefit of the annuitant? 
There is a chance ; and the Court does not know how to deal with 
these subjects. In bankruptcy the valuation goes upon a principle, 
that does not apply to advancement ; upon which the question is, 

what was the value at the time of the advancement (a). 
[* 64] * With respect to the point, that the widow is entitled 

to the benefit of what is brought into hotchpot, there is . 
a practical construction of the statute ; that the advancement of 
children is not brought into hotchpot for the benefit of the widow ; 
if the words are open to the ailment, they must be governed 
by the construction, that has been put upon them in practice: 
at least I am not at liberty at this day to decide against that 
practice (I). 

The question then is simply, if under the present circumstances 
the annuity cannot stand as such, can it stand with regard to the 
payments for the time, that has past, as subjects of advancement ; 
and if so, how it is to be valued ; regard beiog had to the fact, that 
hitherto it must be considered either paid as annuity, notwithstand- 
ing the objection to that, or as not connected with the annuity, and 
to be claimed upon that foot, but as payments from time to time by 
the father. My opinion upon that at present is, that it ought to be 
considered as annuity determinable at the will of the father or his 
representatives. In the case of a commission in the army there is 
no difficulty in valuing it, on account of the sum paid. Let the 
contingencies be what they may, they do not prevent ascertaining 
the value. In the case of an annuity determinable in this manner 
it is very difficult to determine the value ab ante. But still it must 
be valued ; and the difficulty at present is to consider, how the 
valuation is to be made. If the uncertainty will not allow it to be 
valued ab ante, then it is to be considered as annuity with regard to 

(a) An advancement in lands or personalty, made by a father to his child, is to 
be estimated according to its value at the time of the advancement, and not at 
the time of the father's death. (hf$ier v. 0^^f(er, 1 Serg. & Rawle, 422 ; Kvy^ v. 
fforsley, 2 Hayw. 3656 ; Toomer v. Toomer, 1 Murph. 93; Warfiddv. Warfield, 5 
Har. & John. 459; Btuionv. Dickinson, 3 Yerger, 112; Barber v. Taylor, 9 
Dana, 88. 

(1) So the removal of one object of appointment by advancement, as in the 
case of death, gives the whole to the othera. Ihlkesy. Wt$Um,poa, vol ix. 45G. 
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the amount of the payments actually made under it : or, as it is 

impracticable to value it as annuity, are those payments therefore 

not to be considered as annuity payments, but as mere voluntary 

payments; the consequence of which would be, that they would 

not be brought into hotchpot. My present opinion is, 

that if this is not to be valued except •by the amount [*65] 

of the actual payments, it ought to be so valued, and 

so brought into hotchpot : bat upon that I shall consider farther. 

Dee. llth. The Lord Chancellor [Eldon]. — ^The single point 
remaining, what the Plaintiff is to bring into hotchpot, is very diffi- 
cult and doubtful. This is an anmulty secured by a contract, either 
legal onHlegal : but the payments have been made upon it on both 
ndes, under the idea that it is legal. It is impossible then to as- 
similate it to sums of money occasionally given by a father to a son : 
these payments being macde under a contract supposed binding. 
Lord Kircudbright then is not at present entitled to make any 
farther demand upon the annuity ; because standing under circum- 
suinces, not entitling him to make such demand, even if the contract 
is legal. Eventually the annuity has been paid up to this time upon 
the bond. There is no way to cut the knot, except by bringing the 
payments into hotchpot, or giving an election to bring in the value 
of the annuity, regard being had to all the circumstances. As it has 
been paid for nine years only, the value would probably amount to 
more than the payments. That circumstance and the difficulty of 
calculating the value leave no other way than to bring in the pay- 
ments. I think, you are entitled to the option, if you choose to 
take it. 

With respect to the doctrine of " hotchpot," and " advancement," see, otiie, note 
Ito GtMoftfv. Cauti(,4y.840,andthe notetoSifM<^v.iSWiiA,5V. 721. And, 
as to resignation bonds, see note 1 to Dashwood v. Peyton^ 18 V. 27. 



RIDGEWAY V. DARWIN. 

[1802, Dec. 18.] 

Tm Commission of lunacy is not confined to strict insanity ; but is applied to 
cases of imbecili^ of mind, to the extent of incapacity, from any cause; as 
disease, age, or haoitbal intoxication (a). 

A COMMISSION of lunacy issued against Miss Ann Kendrick,; 
under which the jury found a verdict, that she was not a lunatic ; 
and was sufficient for the government of herself, her manors, mes- 
suages, &c. 

• A petition was presented, on the ground, that this [* 66] 

(a) 2 Story, Eq. Jur. § 1365. 
VOL, VIII. 4 
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verdict was not supported by the evidence; and that the jury 
proceeded upon the notion, that this commission could only be 
applied to a case of actual insanity. The evidence and the result 
of the personal examinalion were handed to the Lord Chancellor ; 
from which the nature of the case appeared to be imbecility of mind 
in a great degree, proceeding from epilepsy. 

Mr. RamiUy and Mr. 7%off»on, in support of the petition. 

The Lord Chancellor [EldonJ. — I have reason to believe, the 
Court did not in Lord Hardwicke's time grant a commission of 
lunacy in cases, in which it has been since granted (1). Of late 
the question has not been, whether the party is absolutely insane: 
but the Court has thought itself authorized, (though certainly many 
difficult and delicate cases with regard to the liberty of^ th% subject 
occur upon that) to issue the commission, provided it is made out, 
that the party is unable to act with any proper and provident man- 
agement ; liable to be robbed by any one ; under that imbecility of 
mind, not strictly insanity, but as to the mischief calling for as much 
protection as actual insanity. 

In the case of Mr. Charlton Palmer he was not insane : but his 
mind by years and attention to business was worn out. Epileptic 
fits, for instance, may produce a mind in the same state at a much 
earlier period. Such cases therefore have been thought proper sub- 
jects of this writ ; which is in the nature of a writ De Lunatico 
inquirendo. In another recent case the commission stood upon the 
same principle. The party, when he could be kept sober, 
[* 67] was a very sensible man : but in a * constant state of in- 
toxication he was perfectly incapable; and would have 
been constantly contracting insanity. 

No one can look at this case without seeing, that every person 
about this lady is satisfied, that some care should be thrown round 
her. If clearly it is fit to protect her against executing powers of 
attorney, that she should not decide, where her person, or with what 
trustees her property ought to be, all agreeing, that she should not 
choose the persons, who are to have the care of her property, it is 
fit for me to put a control upon those, who may be proper persons 
to have the control of her property. I will not now subject her to 
another commission ; but will direct two physicians, who have not 
been concerned and consulted, to talk to those, who have been con- 
cerned and consulted, to see the evidence, and afterwards in the 
most tender manner to find the means of visiting her without alarm- 
ing her ; for the purpose of determining, whether her state of mind 
is competent to the management of her affairs ; for this does not 
' seem a case of insanity ; and I should think myself bound to do this, 
if it was only made out, that it is not fit she should have the manage- 
ment of her pecuniary affairs. I am pretty confident Lord Hard- 
wicke would not have gone so far*^ but finding, when I came here, 

(1) ^porie Bam^ey, 3 Atk. 1G8 ; 2 Eq. Ca. Ab. 580 ; Lord DonegaTs Que^ 
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a course of cases establishing^ this authority, and feeling a strong 
inclination to niaintain it, or that the legislature should take measures 
to preserve persons in a state of imbecility, laying them as open to 
mischief as insanity ; till those decisions arc reviewed, I will not 
alter th^ (1). • 

An order was made accordingly. No other commission issued in 
this case : but another order was made, restraining Miss Kendrick 
from executing any instrument, except in the manner and with the 
attestation directed by the order (2). 

That a commission, in the nature of a writ de lunatieo inquirtndo, may issue 
for the protection of a party who does not come within the strict description of a 
lunatic : see, ante^ the note to Eyre v. Wake, 4 V. 795. 



MILLS V. HANSON. [•68] 

[1803, Dec. 21.] 

Motion to pay money into Conrt upon the affidavit of an accountant, that from 
the schedules to the answer, the examination and the books of account, such a 
balance was due, refused (a). 

Money may be ordered into Court on motion, upon the ground of admission, as by 
schedules or books containing an account or receipts and payments, and refer- 
red to so as to be part of the answer or examination (6), [p. GSJ] 

After a decree for an account between the Plaintiff and Defend- 
ant, who had carried' on business together in partnership, a motion 
was made on the part of the Plaintiff, that the Defendant should pay 
a sum of money into Court ; upon an affidavit by an accountant, 
that from the schedules to Defendant's answer, the examination and 
the books of account, that balance appeared to be due. 

The Lord Chancellor [Eldon]. — ^Has this ever gone so far ? 
Has it ever been said, that an accountant shall take the scheduled in 
the answer and examination and all the books of the partnership, 
and draw a result from the whole, n^hich is to be expected in the re- 
port of the Master ; and that upon the account, so taken, the Court 
shall give an order for the payment of the money ? For the pur- 
pose of this motion an accountant is substituted for the Master. He 

(1) Antty vol. VL 273 ; Ex parte Cranmer^ post^ xii. 445. 

(2) A similar order appears to have been made by Lord Harcourt See 2 Ves. 
4w, 9. In Mackin v. SalkeH 2 Dick. 634, to avoid the expense of a Commission, 
the income being small, a reference to the Master was directed, to inquire into 
the insanity, &c. 

(a) See 2 Smith, Ch. Pr. (Am. ed.) ch. 36, p. 391-394 ; 1 Barbour, Ch. Pr. b. 1, 
cli. 7, § 5, p. 237. 

(b) See 1 Smith, Ch. Pr. (Am. ed.) 067, 668; 1 Barbour, Ch. Pr. b. 1, ch. 7, 
6, p. 237; Strange v. Harna, 3 Bro. C. C. (Am. ed. 1844,) 365, and note (a); 2 
:add. Ch. Pr. (4th Am. ed.) 399, 400; 1 Hoff. Ch. Pr. ch. 9, § 5, p. 319. 
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has not sworn, that he gave credit for every sum paid ; though per- 
haps it is so meant. How do you fix the Defendant with this fact, 
that those books do contain an authentic account of all his re- 
ceipts and payments ? If you make an affidavit, that all this does 
appeajT from the schedules to the answer, I see no objection to the 
motion. 

The Solicitor General [Sir T. M. Sutton] and Mr. Cooke, in 
support of the motion said, the books were brought in by the De- 
fendant. 

Mr. Romillyy for the Defendant. — In the case of Fisher v. Eamar, 
lately in this Court and the House of Lords, an affidavit was made 
by an accountant, that 50,000Z. was due to the Plaintiff : 
[* 69] but this Court ^ and the House of Lords were of opinion 
that a balance was due from the Plaintiff. Upon a motion 
of this kind in that case a very respectable house might have been 
ruined ; and that may be the case in this instance. 

The Lord Chancellor [Eldon]. — ^If you will make an affidavit 
stating, that the answer, or an examination in the Master's office, 
refers to schedules containing the receipts and payments, and simply 
adding them up, that will do. So if they brought a book into the 
Master's office, and you state, that it contains an account of the re- 
ceipts and payments, and the affidavit gives him the credit he craves, 
charging him with what he admits, and simply casting it up, the 
balance might be paid in upon motion : but if the case is more com- * 
plicated than that, and the question is, what is the result of that 
more complicated account, that cannot be the foundation of a mo- 
tion for paying in money. If the books were referred to in such a 
way as to ma[ke them part of the examination or the schedule, as 
they might be, that would do. 

The motion was refused (1). 

See, ante, note 1 to Jervia t. JTkUty 6 V. 73a 

(1) See the motion in this cause, past, 91 ; ^uarrtU v. Beekfordj vol. xiv. 177; 
Roe V. Gudgeon^ Coop. 304; Woody. Doumes, 1 Ves. & Bca. 49. 
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ANONYMOUS. 

[1803, Dec. 9, 93.] 

The bill pnying discovery and a Commission, the Defendant cannot have the costs 

of the diacoveiy till the return of the Commission (a). 
Practice, that if the Defendant to a bill for discovery and a Commission examines 

in chief, instead of confining himself to cross-examination, he shall not have 

costs. 

The bill pra]red a discovery and a Commission to examine wit- 
nesses. Before the return of the commission a motion was made by 
the Defendant to be paid the costs of the discovery. 

Mr. Coxy in support of the motion. — In general the application 
for the costs of the discovery in this sort of case has been deferred 
till the return of the commission : the Defendant generally 
thinking it more prudent * to wait, and ask at the same [* 70] 
time for the costs of the commission. But there can be 
no doubt, that if he chooses only to apply for the costs of the dis- 
covery, he may apply for them at the more regular time : namely, 
when the time for excepting to the answer has expired. The costs 
of the discovery and of the commission are completely distinct. 

The Lord Chancellor [Eldon]. — Ix is stated at the Register's 
office that the strict practice is not to give the costs till the return of 
the commission ; and even then not to give the Defendant his costs, 
if he examines witnesses in chief, instead of confining himself to a 
cross examination (1). 

The motion having stood over for the purpose of making farther 
inquiry, was renewed by Mr. Cox ; who said, he could not find any 
thing like a practice upon the subject ; admitting however, that 
generally the application is deferred till the return of the com- 
mission. 

The Lord Chancellor [Eldon]. — I think, upon principle it is so. 
TherefcMre make no order ; aod let the practice be considered settled 
accordingly (2). 

TflE rule of practice laid down in the principal case was confinned in Banhury 
V. , 9 Ves. 108. 

{a) 1 Smith, Ch. Pr. (Am. ed.) 904 ; Ayckboom, Ch. Pr. (Lond. ed. 1844,) ISS, 
{h\ Ezoept as to discoveiy. 1 Smitii, Ch. Pr. (Am. ed.) 504 ; Ayckboum, Ch. 
Pr. (Lond. ed. 1844,) 153. 

(1) The London At9wranct Compamf v. Hanky^ 1 Anstr. 9. 

(2) Bunhtary V. , pod, vol. «. TO; Fouldi v. MidgUy, 1 Ves. Sl Bea. 138, 

a case of perpetuating testimony ; the Defendant not ha.\'mg examined ; Beames 
on Costs, 31, 5a 
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WILLIAMS t;. M^NAMARA. 

[1802, Dec. 22.] 

INJUNCTION against cutting ornamental timber confined to timber standing for 
ornament or shelter: the Court refusing to extend it by inserting the words 
** contribute to ornament^ (a). 

Mr. Stanlet moved for an injunction to restrain cutting orna- 
mental timber, upon the authority of the Marquii ofDoumshire v. 
Lady Sandys H), Lord Tamworth v. Lord Ferrers (2), 
[*7I] SLud ^ Chamherlayne v. Diimmer (3). The notice of mo- 
tion contained the words " contribute to ornament." 

The Lord Chancellor observed, that the orders in those cases 
did not contain any such words ; and said, the injunction should go 
in the terms of those orders, but no farther. 

Mr. Stanley then said, he would take the injunction in the terms 
of Chamherlayne v. Dummer, ^* standing for ornament or shelter." 

See, anie, notes 4, 5, 6, to Pigci v. Btdlork, 1 V. 479, as to the interference of 
the Court of Chancery in cases of wilful, or (what is termed) equitable wastes. 



JONES t;. PUGH. 

[1802, Dec. 22.] 

Where it appears by the answer, that the real estate must be resjionsible, as, 
that there is no personal estate, to be first applied to debts, a receiver wil] be 
granted in tiie first instance. 

Under a bill by creditors, claiming satisfaction against the real as 
well as the personal estate, a motion was made by the Plaintiffs for 
a receiver on the ground that it appeared by the answer, that the 
personal estate was exhausted. 

Mr. Owen, in support of the motion. 

Mr. Fonblanqtie, contra. 

The Lord Chancellor [Eldon.] — ^If the person in possession of 
real estate, which is assets, has in the answer stated the circum- 
stances of the property to be such that the Court cannot avoid see- 
ing, that in the administration both the real estate and the rents and 
profits must become responsible to the demand, the Court will in 
the first instance put a receiver upon the estate ; though certainly a 

(a) See Chambaioofnt v. Dvmmer, I Bro. C. C. (Am. ed. 1844,) 166, and Mr. 
Belt's note ; & C 3 ib. 565, and Mr. Eden's remarks on this subject in note (a) ; 
Eden on Injunct (2d Am. ed.) 218, ti stq, 

(1) .^fi/e, vol. vi. 107 ; see the note, 110. 

(2) AnU, vol. vi. 419. 

(3) 1 Bro. C. C. 166 ; 3 Bro. C. C. 549. 
vol. VIII. 4* 
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delicate thing to do in this stage. I will look at the answer, to see 
whether it appears sufficiently probable, that there is no personal 
estate ; for if it does, I think the cases have gone the length I have 
stated. 

Where a testator's real estate is liable to his debts, either from the nature of 
the debts themselves, or in consequence of a testamentary charge, it is not only 
competent to the Court, if it foresee a deficiency of personal estate, to order a 
receiver, but, also, to direct a provinoTud sale of the real estate ; taking care, if 
such Sdle shall eventually turn out to have been unnecessary, in whole or in part, 
to set right the interests of the several classes of representatives, without disturb- 
ing the title of the purchaser: see, otiie, note 3 to JraUur v. Dmnt^ 2 V. 170. 



V. JOLLAND. [♦ 72] 



[1802, Dec. 22.] 

A TRUSTEE cannot be receiver, whether he is sole trustee, or jointly with others (a). 
Receiver not passing his accounts shall always pay interest upon the bahinces 
in his hands {by 

Mb. Pembcbton moved, that a Defendant should be discharged 
from being receiver upon an infant's estate, upon various grounds of 
misconduct, particularly in not having passed any account for several 
years ; and that he may be ordered to pay interest upon the bal- 
ances in his hands. He also contended, that the Defendant, being 
trustee and executor, was incapable of being receiver ; for which he 
Cited a case (1) before Lord Rosslyn;and for charging him with 
interest, Fktcher v. Dodd (2). 

Mr. Johnson for the Defendant said, the objection from being a 
trustee prevails only, where the receiver is sole trustee : not, as in 
this instance, where he is a trustee with others. 

The Lord Chancellor [Eldon]. — I do not accede to that prin- 
ciple ; and I agree with Lord Rosslyn in the objection. The testa- 
\ ' 

(a) Edwards, Receivers in Chancery, (ed. 1839,) 61, 62 ; 1 Barbour, Ch. Pr. b. 
3, ch. 7, § 2, p. 666; Sykes v. Hastings, 11 Yes. 363; SuUon v. Jones, 15 Yes. 
584. 

The appointment of a trustee to be receiver is extremely rare, and only where 
he will act without emolument, unless no one else can be nominated, who will act 
with the same benefit to the estate. 1 Barbour, Ch. Pr. vbi supra. 

(b) Where a receiver improperlv retains a balancfe in his hands, and does not 
regularly pass his accounts, he will have to pay interest on the amount if the 
Master should deem it just, unless he can show a special case of exemption. 
Hamum v. jFbnter, 1 Hogan, 318. In Re Carter, 3 Paige, 146; in Ae Seaman, 
ib. 409; Harrison v. Boydell, 6 Sim. 211. 

The Court is strict in requiring compliance with the rule to account Edwards, 
Receivers in Chancery, 482; Fldcher v. Dodd, ante, 1 V. 85; 2 Madd. Ch. Pr. 
(4th Am. ed.) 242, 243. 

(1) Anon., ante, vol. iii. 515; post, Sykes v. Hastings, vol. xi. 363; SuUon v. 
JwMS, XV. 584. 

(2) AnU, vol. L 85. 
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tor having named this person with others the trustees meant to have 
the benefit of the exertion and management of all, whom he named. 
This would be a mode of giving a trustee emolument. 

With respect to the interest, I am glad to find Lord Thurlow has 
stated what is expressed in the case cited. I will have receivers 
know, that, if they do not pass their accounts, they shall 
[* 73] always pay interest. I have * been informed by several 
of the Masters, that this case has frequently happened. A 
receiver passes no account during the whole minority ; and just 
when the iniant becomes an adult, tempts him with a large balance. 
An amicable bill is filed. The young man, just adult, consents ; and 
so the receiver passes no account whatsoever : pays over the bal- 
ance ; and pays no interest. I know, there may be particular cases, 
where the receiver not having passed accounts may be excusable, 
on account of the expense, where the fund is small. But thb has 
happened, where thousands have been lost by it. 

Mr. Pemberton then said, that in this instance there had been a 
great loss from the difference of the price of the funds. 

The Lord Chancellor. — If such a case should be brought be- 
fore me, I will not say now, what would be the decision upon the 
question, whether the receiver should not make good any loss so oc- 
casioned (a). But it would at least be a very grave question : so 
also as to the Solicitor, who should permit such a transaction. 

In this case let the Master compute interest upon the balances in 
the receiver's hands ; and declare, that the receiver being a trustee 
shall be discharged. 

As to the appointments of receivers, and the parties whose peculiar sitnatioos 
render them inelinble to such appointments, see, ante, note 3 to Thomas v. Daw- 
lam, 1 V. 4S8. The general order (dated 23d April, 1796) with respect to re- 
ceivers' balances, and the penalties annexed to any neglect in paying such bal- 
ances, is inserted in 15 Ves. 278. 

(a) A receiver must make good to the estate any rents lost by his negligence. 
Skirrrff*^iior»,2Hogan,142. 
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BATHURST v. MURRAY. 
[1801, Dec. S3. 1802, Jan. 21 ; August 23 ; Dec. 6, 7, 9, 10, 23.] 

Upon the xDarmce of n femBle ward of the Comt all parties concerned were ordered 
to attend; and the husband was committed ; and restrained fiom receiving her 
visits ; and she consented to quit her residence with a friend of his under an 
intimation fiom the Court, that she would otherwise be compelled to do so (a). 

The husband after some time was permitted to propose a settlement 

The Lord Chancellor would not admit a provision for children by a subsequent 
marriage by way of absolute settlement, but only by a power to the wife to 
charge by way of appointment to each child a share not exceeding the share of 
each child by the first marriage. 

The husband to have some part of the income independent during coverture. The 
wife having by the proposed settlement a power of appointment ip. case of no 
children and the husband surviving, the limitation in default of appointment 
was directed to be to her next of kin, exclusive of the husband. 

The Master finding, that the marriage was invalid, a marriage by banns was di- 
rected (61 

The Lord Cnancellor refused to discharge the husband on undertaking to execute 
the settlement (c). 

Orders have been made for committing to close confinement for marrying a ward 
oftheCoQrt((/),[p.79.] 

A PETITION was presented by the guardian of a young lady, a 
ward of the Court, stating, that she had without the consent of the 
Petitioner gone to the island of Guernsey ; where a ceremony of 
marriage had been performed. She was only of the age of sixteen ; 
and was entitled under the will of her father to a very considerable 
fortune at the age of twenty-one or marriage with consent ; with a 
limitation over in case of her death before that age, not being so 
married. The affidavits stated, that the young man was the son of 
a miller, and apprentice to a silversmith ; and that his father and 

(a) The marriage of a ward of the Court, without the consent of the Court, is 
a contempt, punishable in all parties concerned, by commitment, at the discretion 
of the Court See Peam v. CnOthfidd, 16 Yes. 48; Mdiolmm v. Squirt^ 16 
Yes. 259; BaU v. CwMs, 1 Yes. <^ Bea. 292; BirkeU v. Hibbiri, 3 Mylne & 
Keene, 227 ; fc J2e Ifbtter, Ca. Temp. Sugden, 299. 

And in gross cases a prosecution at common law for conspiracy or perjury will 
be ordered, for which purpose the Lord Chancellor has frequently directed the 
papers to be laid before the Attorney General, in order that he might consider 
whether an information ought not to be filed. PriuUy v. Lamb, 6 Y. 420; MUUt 
v.i2oiMe,7Yes.419; Peotxv. Chife^/Se;^ See 

ffade V. Broughtofij 3 Yes. & Bea. 172. 

A marriage in fact, whether valid or not, amounts to a contempt See Warier 
V. Yarke, 19 Yes. 451 ; SaUa v. Sangnan, 6 Yes. 672; In Be fTalker, Cases, 
Temp. Sugden, 299. 



lb) See lb Re Walker, Cases, Temp. Sugden, 299. 



(e) The husband is generally discharged on his undertaking to make such a 
settlement as the Court shall order. 1^ Stadmole v. Beaunumt, 3 Yes. 89; 
Wifidi V. Mmu, 4 Yes. 386; 2 Story, £q. Jur. } 1^61. 

But even his submission will not procure his discharge, if a prosecution has 
been directed. PrieeUof v. Ltanb, 6 Yes. 420 ; nor where there is no prosecution, 
until the Lord Chancellor thinks, that he has been sufficiently punished for the 
contempt : 1 Macpherson, Infknts, (Lond. ed. 1841,) 195. 

(<f) See Hvghesy.Sdefwe.^ Atk.73; BtdUry. Freeman, AmbLSOl; 1 Mac- 
pherson. Infants, 95. 
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brother and master and mistress were concerned in this trausao- 
.tion. 

The parties attending in Court by order, the Lord Chancellor 
m^de an order, that the husband should be committed to the Fleet ; 
and that he should not admit her visits there ; and that the fiither 
and brother and master and mistress should attend in Court on the 
next day of petitions. 

His Lordship said, he should use the animadversion of the Court 
to compel the father, if a man of property, as he was 
[* 75] ^ represented to be by the affidavit of his son, and unless 
he should show, that he was not implicated, to make that 
provision, that might have been expected upon a marriage properly 
contracted ; as Lord Thurlow wished to do in a case, where the 
husband's father was a. man of considerable property in the City; 
but it could not be made out, that he was a party concerned in 
bringing about the marriage. 

Doubts being expressed as to the validity of the marriage accord- 
ing to the laws of Guernsey, an inquiry was directed as to that. 

Upon a subsequent day it appeared, that the in&nt was residing 
with a hair dresser, a connection of the husband. 

The Lord Chancellor said, if she would not consent to go 
to another residence, he would consider, whether by the jurisdic- 
tion of the Court over infants he could not take possession of the 
person of the Ward, and compel her to do so. 

The next day she expressed her consent to go, wherever his Lord- 
ship thought proper. 

At the close of the Sittings after Trinity Term 1802, an order 
was made, that the husband should be at liberty to lay a proposal 
for a settlement before the Master ; and the Lord Chancellor said, 
that upon seeing that, an order could be made, that they should be 
well married : the Master having stated by his report, that the mar- 
riage was void. 

The husband was not discharged. 
[* 76] * A petition was presented by the husband ; praying to 

be dischaiged on executing a settlement approved by the 
Master. The proposal was to setUe her fortune, the income of 
which was 800/. a-year, upon trust as to the whole interest and 
dividends for her sole and separate use for their joint lives : after 
her decease in his life to pay an annuity of 200/. to him for life : 
the residue, subject to a provision for maintenance, to accumulate, 
and with the whole principal in trust for the children at their res- 
pective ages of twenty-one or marriage ; and if but one, the whole 
to that one : if there should be no children, or all should die under 
twenty-one and unmarried, and the wife should die under twenty- 
one, in trust for the person entitled under the will of her father in 
that event ; if after twenty-one, according to her appointment by 
will, and, in default of appointment, for her .personal representa- 
tives ; and in case of her attaining the age of twenty-one and sur- 
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vivtng her husband, and no child, who should live to attain a vested 
interest, in trust for her executors, &c. 

The settlement contained a proviso, that in the event of a second 
marriage (1) two thirds or one half according to the number of 
the children should be settled upon the child or children of that 
marriage. 

The Lord Chancellor disapproved the settlement upon the 
children of a subsequent marriage : thinking, that it ought not to go 
farther than to give her a power by way of appointment to provide 
for such a case. 

Mr. Alexander and Mr. Thanuon, for the Petition said, 
*that was Lord Rosslyn's opinion; and was followed in [*T^] 
the case of Mr. Bowes, and also in Lady Carberry's case. 

The next day Mr. Hionuon stated, that upon the settlement on 
the marriage of Mr. BoWes with Miss Carpenter, a ward of the 
Court, entitled to real and personal estate upon attaining the age of 
twenty-one, Lord Rosslyn suggested the possibility of her being 
early a widow, and thought, some provision should be introduced as 
to that ; which was accordingly done in this way ; that if she should 
attain the age of twenty-one, and he should die in her life, it should be 
lawful for her by deed or will to charge all or any part of the freehold 
and copyhold estates, and also the personal funds, for the children of 
a subsequent marriage, without prejudice to the children of the first 
marriage ; with certain sums, according to tlie number of children : 
the difference between that settlement and this proposal being, that 
the former left it purely in her appointment : but this proposal is for 
an actual setdement on the issue of a second marriage. 

The Lord Chancellor [Eldon]. — ^That is going too far. This is a 
very complicated provision ; and it may endanger the interests of 
the children by the present marriage. According to this proposal it 
is possible, that there may be issue by the first marriage, who may die 
leaving issue, and they would take nothing. I also have a strong 
inclination to give the husband something out of the income ; there 
cannot be much expectation of happiness, where the husband has 
nothing, and the wife has the whole control over the property (2). 
He ought to have some income during the coverture ; and she ought 
to have the power of increasing that by her will, and 
* that may be the most rational thing for the benefit of the [* 78] 
children. This leads also to his contracting debts ; and 
no separate provision will relieve her from the pressure of that 
situation (a). 

Dec. 9th. The Lord Chancellor [Eldon]. — ^I think, the hus- 
band ought to have 1502. a-year during the coverture, i^ith a power 

(1) AnU, JFelU v. PrieCy vol. v. 998 ; mneh v. Jamu, iv. 386 ; MiUd v. Ebwae, 
▼ii. 419 ; Uilsey v. Halseif, post, vol. ix. 471 ; Long v. Long, 2 Sim. & Stu. 119. 

(2) ,^Uej SuSoens v. Savage, voL i. 154, and the note, 155. 

(a) See 1 Macpherson, Infuate, (Lond. ed. 184],) ch. 20, p. 201, ti seq., 206, 
207. 
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to her by her will to increase his annuity to 3002. a year. As to the 
provision for a second marriage, the best way will be to give her a 
power to chaige in such a way, that each child of the second mar- 
riage shall take a sum not exceedbg that of each child by the first ; 
but only a power ; for, if she should marry again, I hope, that mar- 
riage will be more provident ; and if a fortune should be brought in 
sufficient to provide for the children of that marriage, it would not 
be right to make it compulsory upon her to provide for them out of 
this fund. I mean, not that the children of the second marriage 
should take as much as the children of the first, per stirpes, if I may 
so express it ; but that each child of each marriage should take the 
same ; each child by the second to take a sum not exceeding that 
of each child by the first ; but not making it compulsory upon her 
to give them equal shares with each of the first under any cir- 
cumstances. 

As to the event of her death in the life of her husband above the 
age of twenty-one, without children, and without hi^ving made any 
appointment, in that case the property must go to her next of kin 
exclusive of her husband. She will still have the power of givii^ 
it to him if he behaves well ; and that is all the Court can do in 
these cases. 

The settlement was varied accordingly ; and it was ordered, that 
they should be married by banns. 

The Lord Chancellor [Eldon] refused an applica- 
[* 79] * tion of the husband to be discharged on undertaking to 
make a settlement (1) ; observing, that he had the rules , 
and that there were several of Lord Hardwicke's orders for com- 
mitting the party to close confinement. 

As to the possible coosequeiicefl of manying, or abetting the maniage, of a 
ward of Couxt, see note 1 to Slevena v. Soasage^ 1 V. 154; note 1 to SkSqpoU v. 
Beaumani^Sy. 89; and the note to MchtOmm v. Squire, 16 V. 259. 



JENNINGS V. MERTON COLLEGE. 

[1802, JAif. 20.] 

In a case of mistake in an answer it was not allowed to be taken Qff the file: but; 
an additional answer giving the explanation, was pennitted (a). 

Mr. Stanley, for the Defendants, moved to take the answer off 
the file upon the ground of mistake in admitting some letters to be 

(1) •^nie, SiadqaoU v. Betmmoni, vol. iiL 89, and the note, 96 ; Wmeh v. James, 

iv.dsa 

(a) In matters of form, or mistakes of dates, or verbal inaccuracies, Courts of 
Equity are very indulgent in allowing amendments of answsn ; but it is only un- 
der very special circumstances, that a defendant can be allowed to make any 



1802.] JENMINOS V. MBBTOK COLLEGE. 79 

in the possession of the Defendants, which they have not, and in 
omitting others which they have, and are willing to produce. 

Mr. Harty for the Plaintiff, opposed taking the answer off the file, 
80 as to get rid of the admissions. 

' The Lord Chancellor [Eldon] said, the safest way would be 
to lei them file an additional answer ; giving the explanation ; so 
that the Court may have the whole before it, without letting any 
thing go out of the record, that is now upon it. 

The order was made accordingly (1). 

1. In GrigSOm ▼• Wooda^ 11 Yes. 68, Lord Eldon said, there were many in- 
atances of permittiii^ anawen to be taken off the file and re^won, where there 
has been a mere miSake of the plaintiff's name ; the order for this purpose, how- 
erer, most not describe the instrument in question as an ''answer," but as ''a 
paper writing, purporting to be an answer;" so, where a similar document has 
omitted the words, ** to the bill of complaint of," it may be ordered to be taken off 
the file: Pieien v. Hiamprnm^ Coop. 249 : for, by such an imperfect instrument, 
the defendant, on one liand, would not be bound in respect of any admissions 
therein made, nor liable to any prosecution for peijury, whatever false statements 
it might contain ; whihrt, on the other hand, however innocent the mistake might 
be, the defendant would be exposed to all the process for default in answering. 
Even after the hearing of a cause, and a decree thereon made, pemussion has 

material alteration in his answer after it has been put in. See M*Km v. Thomp- 
Mon^ 1 Bland, 162; Bowen v. Oom, 4 John. Ch. 375 ; 1 Barbour, Ch. Pr. J^ 
164 ; SmUh v. Babcock, 3 Sumner, 583 ; Burden v. JkPElnunfU, 1 Bai. £q. 375 ; 
WuUm Reserve Bank v. Stryker, 1 Clarke, 380; Coci: v. Evams, 9 Yerger, 287, 
288; GOee v. QiUe, 1 BaL £q, 428; Caater v. ^ooii, 1 Bald. 289; cSlowm v. 
Dobson, 1 Brock. 119. 

The practice of allowing the answer to be amended has, however, been almost 
entirely superseded, in mmlem tiroes^ by permitting the defendant to file a sup- 
plemental answer, whenever necessary to correct any error. This practice has 
been adopted in all cases in which the object is to correct a mistake in an answer 
as to a matter of fact See Bowen v. Cross, 4 John. Ch. 375 ; Strange v. CoUins, 2 
Yes. & Bea. 163; TmOory. 06ee, 3 Rice, 83; 1 Barbour, Ch. Pr. 165, 166; 
Edwards v. M'Lear, 2 Yes. & Bea. 256 ; 1 Smith, Ch. Pr. (Am. ed.) 270. 

This practice is not confined to matters of mistakes merely, but has been ex- 
tended to other analogous cases. See Jankson v. Parish, 1 Sim. 505 ; TidsweU 
v. Botryer, 7 Sim. 64 ; AbtZ v. Panter, 4 Sim. 474 ; 1 Barbour, Ch. Pr. 165 ; Curl- 
ing V. Marqyis of TownOitnd, 19 Yes. G2a See also Murdoek's Case, 2 Bland, 
461 ; fFJdU v. Sauer, 5 Sim. 566. 

A supplemental answer to correct an error in the original answer will not be 
allowed except with great caution and alwavs on equitable terms as to costs and 
furnishing copies gratis, ffesiem Beserve Bank v. Slryker, 1 Qarke, 380. 

When a supplemental answer is put in, the old answer must remain on file as 
it was originally put in. Mvardod^s Case, 2 Bland, 261 ; TidsweU v. Bowyer, 7 
Sim. 64. 

An application will not be entertained to file a supplemental answer to change 
the whole grounds of defence set up in the first answer. lb. 

See farther, as to amending answers or filing supplemental answers, Jatkson v. 
Cvdtrig^, 5 Munf. 308; CoffisMn v. M^n, Litt Sel. Cas. 201 ; Beadi v. Fuiion 
Bank^ 3 Wend. 573; Henmngs v. Conner, 4 Bibb, 296; lAggon v. SmUh, 4 Hen. 
Sl Munf. 405 : Flora v. Rogers, 4 Hayw. 202. 

(1) Posi, vol. X. 285 ; freUs v. ffood, 401. Supplemental Schedules: DrenA 
V. Jlhles, 4 Madd. 404; tWot v. Obee, 3 Pri. 83. In Bolder v. The Bank i^ 
EnAmd, vol. x. 284, amendment of Exceptions was allowed upon the authori^ 
of Baiwroji v. fVeniworth, in the note, 285. For the extent, to which amendment 
of the answer is permitted, see Lhesay v. Wilson, 1 Yes. Sl Bea. 149, and the 
note, 150. 
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been fiven to amend and re-swear an answer, containing, as it first stood, a ver- 
bal mistake, which (though by no means immaterial) appeared to have been owing 
solely to the carelessness of the person who engrossed the answer: Countess of 
Gainsborough v. CHjfbrdj 2 P. Wms. 496. But 3ie modem practice (in all cases 
except those of mere clerical errors, at any rate) is not to allow an answer to be 
taken off the file upon the alleviation of mistake, however clearly that allegation 
may be made out ; but, to permit a supplemental answer, containing the necessaiy 
correction, to be filed : Doldtr v. The Bank of Enfdandj 10 Ves. 285 ; Wdls v. 
mod, 10 Ves. 401 ; Tenant v. fftUnunrtj 2 Anstr. 963; Ta»^ v. 06ee, 3 Price, 
85. It is not to be understood, that leave to file a supplemental answer is a mat- 
ter of course, or that such supplemental answer may so into any matter which the 
defendant tiiinks expedient ; the application will not be listened to without a care- 
ful examination whether the indulgence would infringe any principle of public 
policy ; nor will it be granted without a precise restriction as to the nature and 
extent of the supplemental correction to be introduced: Strange v. CoUinSf 2 Ves. 
& Bea. 165, 167; Livesay v. Jfilson, 1 Ves. & Bea. 149; lUdUy v. 06ee, 
Wightw. 32. A defendant will be more easily permitted to file a supplemental 
answer where it would benefit the plaintiff, by removing out of his way the effect 
of a denial, or by nving him the benefit of an admission; but, where it is sought 
to put on the recora an addition prejudicial to the plaintiff, that indulgence is only 
to be obtained under very particular circumstances ; Edtiards v. M^Lear, 2 Ves. 
Sl Bea. 257 ; Curling v. Marquis of ToumMkendt 19 Ves. 631 ; the discretion 
of the Court must determine whether it appeals due to general justice to permit 
the issue to be altered : Wells v. Wood, 10 Ves. 401. 

2. Upon the same principle according to wliich a mere clerical error in an an- 
swer is, sometimes, permitted to be corrected by amaidmatdy a clear mistake in 
the heading of exceptions may be set right in the like manner, without putting 
the party to except it novo : DoUkr v. T%t Bank of England, 10 Ves. 285. And 
where, upon the race of an examination, a mere mistake is apparent to the Court 
itself, a re-examination, confined to the amendment of that specific mistake, may 

be permitted : see the notes to Santybrd v. , 1 V. 39iB. So, if a mistake 

merely as to the Christian name of one of the parties to a suit be discovered in 
the title to interrogatories and depositions, an order may be obtained for leave to 
correct that mistake, provided it can be done consistently with the safety of the 
proceedings ; but, in such case, all the witnesses nnist be re-sworn, afler the title 
to the interrogatories has been altered: Cwrre v. Bowyer, 3 Swanst 858; Peny 
v. Savester, Jacob's Rep. 84 
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The Lord Chancellor cannot by an order in lunacy make an absolute title to the 

lunatic's leasehold estate. 
The Lord Chancellor will not even for creditors make an order in lunacy, the effect 

of which must be to put the lunatic in a state of absolute want 

The petition was presented by creditors of a lunatic ; praying, 
that the Master's report of the debts due to the petitioners 
[• 80] * may be confirmed ; and that they may be paid out of 
the lunatic's personal and leasehold estates ; that the com- 
mittee may be ordered to sell so much of the personal and lease- 
hold estates as will be sufficient ; and if the produce of the personal 
and leasehold estates shall not be sufficient, that the Conmiittee 
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may be directed to apply the rents and profits of the real estate 
from time to time. 

By the Master's report it appeared, that tlie whole property of 
the lunatic consisted of freehold and leasehold estates, of the net 
annual value, deducting outgoings, of 160/. : in debts due to him 
about 274/. ; and household furniture, plate, stock in trade, &c. 
valued at 241/. He was indebted by mortgage, ispecialty, and sim- 
ple contract. His wife consented to the proposal for a sale. 

The Solicitor General [Sir T. M. Sutton] and Mr. Agar in sup- 
port of the petition, and Mr. Romilly and Mr. Cooke for the Com- 
mittee, admitting the difficulty of making an order according to 
this petition, said, if it was not done, the creditors must take out 
execution ; and there had been instances of such orders. 

The Lord Chancellor [Eldon]. — ^These cases are very lamenta- 
ble ; and ought to be provided for by an Act of Parliament. But 
the question is, whether I have any power of selling the leasehold 
estate. I have no objection if any purchaser will take it : but my 
order will not make him a title. I cannot make a lease of a lunatic's 
estate absolute (1), but only during the lunacy. I am aware, that 
there ^ave been some late instances of orders to sell lease- 
*hold estates in lunacy: but Lord Thurlow, I know, [*81] 
refused- it for fourteen years together. The misfortune is, 
that the tenant trusts the Court for doing what is right ; and takes 
a lease, from which he may be rejected by the lunatic, if he recovers. 

As to the rest of this application, I never remember an instance 
upon the report of debts of stripping,the lunatic, and putting him 
in a situation of absolute want. I have known this Court throw 
great difficulties in the way of creditors to prevent that. 

Confinn the Report as to the debts ; and let the personal estate 
be applied, as far as it will go, to payment of the debts, and the 
rents of the leasehold estates ; and if any purchaser will take the 
leasehold estates, let them apply again. I cannot direct a creditor 
to take the leasehold estate in execution : but, if they will, I can- 
not restrain them. 

Jan. 2lit. This was brought forward again ; and the Counsel 
for the Committee represented that the lunatic was a builder ; and 
since his lunacy the trade had been carried on for his son. 

On behalf of the creditors the hardship of allowing 140/. a year 
for maintenance out of a net income of 160/. was complained of: 
and the farther prosecution of the trade was resisted ; and it was 
intimated, that they must proceed against the lunatic. 

The Lord Chancellor [Eldon] toid, there was no instance of 
an order, putting the lunatic in a state of absolute want ; and rec- 
ommended a compromise. 

See the notes to Ex parte Chtunley, I V. 156: that, in admiDistering the juris- 
diction in lunacy, the comfort of the lunatic is the primary, and almoat the sole 
object 

(1) In another petition on the some day the Lord Chancellor refused to make 
an order of that sort 
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D'OBREE, Ex parte. 
LE MESURIER, Ex parte. 

[180S, A170U8T 18; 1808, Jan. 22.] 

Pbopertt attached in Jersey being by the laws of that Island vested in the credi- 
tor attaching, upon confirmation by the Court of the Island, in the case of a 
bankruptcy it was held, that the creditors attaching were entitled to hold the 
proper^ attached and to prove for the residue, where the act of bankruptoy was 
subsequent to the completion of the judicial act (d), whether on the same or any 
other day ; but where the act of bankruptcy was previous, they could not hold 
against the assignees. 

In April 1802 a commission of bankruptcy issued against Seward 
and Pipon, merchants at Southampton. The petitioners, creditors 
upon the commission and banking accounts, attached debts and ef- 
fects of the bankrupts in the island of Jersey : some upon the 16th 
of March ; which were confirmed by the Court of the island on the 
18th : and on that day other attachments were executed ; which 
were confirmed on the 20th ; on which day the act of bankruptcy 
was committed. 

The petition prayed, that the petitioners may be admitted to 
prove under the commission the residue of their respective debts, 
beyond the calculated value of the property attached. The peti- 
tion stated, that by the laws of the island upon the confirmation of 
the attachments the petitioners acquired an interest or property in 
the debts and effects attached, proportionably with the other credi- 
tors, who attached ; so as not to be affected by any other debt. 

(a) How ikr «n attachment on mesne process wiU create a lien on the estate of 
a. person who files his petition in bankniptcv before the attachment is perfected by 
a judgment under the Bankrupt Act of the United States, Aug. 1841, see Ik 
ptuie Ihster, Circuit Court of the United States, Massachusetts, April D, 18 & 
30, 1842, at Boston. In Bankruptcy. Reported 5 Chand. Law Rep. 55. 

/n ihe nudter of Bdlow9, Circuit Court of the United States, New Hampshire, 
1844. In Bankruptcy. 7 Chand. Law Rep. 119 ; iGtt/ir^ v. fformt. Sup. Ct. New 
Hampshire, January Term, 1844, 7 Chand. Law Rep. 77 ; Donna- v. BracktU^ In 
Be Spear, Dist Court of U. States, Dist of Vermont, 1842. 

In Bankruptcy. 5 Chand. Law Rep. 393 ; hi Be Bowell, ib. 5 Chand. Law Rep. 
298, 300 ; Ingraham v. PhUltppa, 1 Day, 117. 

Where property was attached on mesne process, and after judgment toae ohtain- 
edj the defendant filed his petition to be decreed a bankrupt; it was held, that the 
ri^t of the attachini^ creditor had attached absolutely to the property, and by the 
law of Massachusetto, remained a fixed and pennanent lien, for thirty days after 
the judgment, by means of which the creditor, at his election, might obtain a 
preference of satisfaction out of the proper^ attached over all other creditors. 
In the matter of Cooky Circuit Court of the U. States, Massachusetts, December, 
1843, at Boston. In Bankruptcy. 5 Chand. Law Rep. 443; Parker v, Mog- 
rndgtt ib. New Hampshire. In Bankruptcy. Sept 12, 1842, 5 Chand. Law 
Kep. 351. 

A suit commenced by a creditors' bill, in the Court of Chanceiy of New York, 
previous to filing the petition in bankruptcy, and prosecuted in good faith, 
creates a lien upon the estate of the bankrupt within the saving clause of the 
second section of the Bankrupt Act /n the maUer of Men, District Court of the 
U. States, Northern District of New York, Sept ^ 1842. In Bankruptcy. 5 
Chand. Law Rep. 362. 
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Mr. RornxOy^ in support of the petition, contended, that by the 
laws of the island the effects l^;ally vest in the creditor, attaching 
upon confirmation. It is his absolute property : and cannot be af- 
fected by any debt ; and he accounts to the debtor for the surplus. 

The Lord Chancellor [Eldon] said, the difficulty was, which 
had priority ; and did not recollect any case of an execution and an 
act of bankruptcy on the same day. 

Mr. Mansfield (Amicus Curia) said, it was deteroiined [* 83 ] 
* ip Lord Mansfield's time, that a fraction of the day 
should be made ; and the Court would inquire, into the actual time. 

The Lord Chancellor [Eldon]. — ^If that point has never been 
decided, my present opinion is, that you may inquire into the fact, 
which was prior (a). That opinion is formed upon a moment's 
view of the subject. Therefore let the debt be proved, without 
prejudice to such order as shall be made with regard to what has 
been received under the attachments and to any other question. 

Jan. 22d. These petitions came on again. 

The Lord Chancellor [Eldon]. — rDeclare, tliat it appears by 
the law of the island of Jersey, that the property in debts, goods, 
and chattels, attached, vests in the party attaching them upon the 
completion of the judicial act ; and that in such cases, in which it 
shall appear to the Commissioners, that the act of bankruptcy took 
place, after such act was completed, whether upon the same or any 
other day, the creditors attaching are entitled to hold such property 
or the value thereof in diminution of their debts, and to prove the 
residue ; and that in such cases, in which the judicial act was not 
completed before the act of bankruptcy, the creditors are not enti- 

(a) The doctrine, that in law there is no fraction of a day, ia true only sub modo^ 
and in a limited sense, where it will promote the right and jostice of the case. It 
18 a mere legal fiction, and, therefore, like all other legal fictions, is never allowed 
to (merate against the right and justice of the case. On the contrary, the veiy 
truth and facts, in respect of time, may always be avowed and proved in further- 
ance of the ri^ht ana justice of the case ; and there may be even a priority in 
an instant of time ; or in other words, it may have a beginning and an end. /n 
the matter of Joseph Riehardson^ Circuit Court of the U. States, Massachusetts, at 
Boston, Dec. 1843. In Bankruptcy. Reported (> Chand. Law Rep. 392. See, 
on this point, In (he matter of David Howes^ District Court of the U. States, Ver- 
mont, Aug. 1843. In Bankruptcy. Reported 6 Chand. Law Rep. 297 ; In the 
maUer of Dehds fVelman^ District Court of the United States, Vermont, April, 
1844. In Bankruptcy. Reported 7 Chand. Law Rep. 25. 

The rule, that in law there are no fractions or divisions of a day, does not pre- 
vail in questions concerning merely the acts of parties, where it becomes neces- 
sary to distinguish and ascertain, which of several persons has a priority of right; 
as where a bond and release are executed on the same day ; where a bond is 
executed by a woman the same day she marries ; where the disseisin is done the 
same day the writ is tested ; where goods are seized under an execution on the 
same day the defendant commits an act of bankruptcy; where two writs of 
execution are delivered to the sheriff on the same day ; or where the question is 
as to the time of suing out a writ or delivering a declaration ; in short, in most if 
not all questions respecting private transactions, where priorities in a single day 
may exist, and it is practicable as well as essential to the purposes of justice, to 
inquire into them, in the matter qf Deluis H^dmany ubi svpra. 

voi«. VIII. 5 
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tied to hold as against the assignees the property attached. Direct 
the Commissioners to receive proof accordingly; and in cases, 
where the value of the property attached by the completion of the 
judicial act before the act of bankruptcy cannot yet be ascertained, 

let the Commissioners receive such claims as will probably 
[* 84 ] be sufficient to cover the * amount of any proofs, which 

creditors in such cases may be entitled to make, when the 
value of such property shall have been ascertained ; and let the 
Commissioners be at liberty to make such inquiries as are necessary 
to ascertain, in what cases the judicial act was, and in what cases it 
was not, completed before the act of bankruptcy (1). 

1. A CREDITOR residing in England, and aware that his debtor's estate has 
passed by assignment under a commission of bankrupt, may, indisputably, be com- 
pelled to reftind moneys which, subsequently to sucn commission, he has recov- 
ered abroad ; provided the debtor's sole commercial establishment was in England. 
Hunkr v. PoUs, A T.R. 192; Sill v. fFamrick, 1 H. Bla. 689. And where money 
has been recovered by (what is termed) foreign attachment in the Lord Mayor's 
Court, it is equally beyond doubt, that such an attachment could not prevail 
against a commission existing at the time, and would even be overreached by a 
subsequent commission, taken out within two months after the attachment, and 
having relation to a prior act of bankruptcy: Button v. Morrison^ 17 Vea. 2]0; 
Barbtr v. Goodair^ 11 Ves. 84. In all cases, indeed, where the property may be 
said, in the language of the reports, to have had its domicU in this country, there 
is sound principle for holding, that an attachment of such property in a colony, 
where it casually happens to be outstanding, will not avail agaust a commission 
here : this seems to be the substance of the decision in the principal case ; and,- 
when applied to such a state of circumstances, the didvm in Barber v. Goodmr^ 
that *' an attachment in the West Indies is affected by a commission here," is 
unquestionable. Sir William Grant, however, has subsecjuently decided, that 
when a person resident here, but a partner in two commercial houses (one estab- 
lishment being in this countiy, and the other in the West Indies), becomes bank- 
rupt, his assignees cannot retain, from a creditor of the two firms, property belong- 
ing to both, which he has obtained by means of attachment in the West Indies ; 
but that the creditor is entitled to retain what he has so recovered, to the extent 
of satisfying the joint debts due to him : Brickwood v. MiUeif 3 Meriv. 383. The 
case just cited may be distinguished, not only by qualifying circumstances, but 
upon broad general principle from that in which a creditor of a firm exclusively 
English, andt^ whide tfftds of which firm were subject to (he bankrupt laws, was 
decreed to restore the estate of a bankrupt, which he had attached abroad, but 
which, it is to be collected, was domiciled here: Benfidd v. SolomonSy 9 Ves. 80. 
The preceding note is extracted from 2 Hovenden on Frauds, 400, 401. 

2. Sometimes, from necessity, fractions of a day are legally recognized, though 
our law generally rejects them : see, post, the notes to ff^otmCs com, 14 V. 80. 

(!) See posly Barker v. Goodair, vol. xi. 78; WydmmCs Case, xiv. 80, and the 
note, 554. 
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D'OLIVIERA, Ex parte. 
VON HALLE, Er pane. 

[1808, Jan. 23.] 

A CREDITOR, who has not received dividends under a composition, if a bankruptcy 
takes place, and there is no fund separated for his use, cannot have those divi- 
dends out of the bankrupt estate, and prove the residue of his debt ; but must 
come in as the other creditors at the date of the bankruptcy. 

The house of Maitland and Setons in London carried on busi- 
ness at New York as merchants under the firm of Seton, Maitland 
and Co. In October 1799, their affairs becoming deranged, a plan 
was adopted ; under which a letter of license for two years, paying 
dividends of os, and 3s. was granted to the house in London ; and 
a deed of inspectorship, of the same nature, was to be prepared in 
America ; the creditors being in the first place to resort to the funds 
of ttie firm, in which their debts were contracted ; and when either 
fund should be so nearly exhausted as not to be able to pay divi- 
dends equal to the other, then the whole was to be consolidated. 
The composition was paid under the letter of license to several 
creditors. The petitioner D'Oliviera was a creditor upon the Amer- 
ican firm for wine, to the amount of nearly 9001. Upon a. dispute 
as to the amount of his debt he did not receive the dividend offer- 
ed. In March 1802, a commission of bankruptcy issued against 
the London firm ; under which he proved his debt ; and he present- 
ed a petition, praying, that the assignees may be ordered to pay the 
sum of 349/. 9s. the amount of the dividend under the letter of 
license ; and that his proof may stand for the remainder of the 
debt. 

The other petition was presented for a similar purpose 
* by indorsees of a bill of exchange for valuable considera- [ *85] 
tion. A dividend was refused to them, until they should 
have proved against the estate of Cox and Heisch of Petersburgh, 
the drawers ; which the petition alleged they were not prepared 
with an affidavit to prove under the commission against Cox and 
Heisch in London ; not knowing that the house in Petersburg!! was 
in partnership with that in London. 

These petitions stood some days for judgment : Mr. Richards, in 
support of the petitions — Mr. Romilly, for the assignees. 

The Lord Chancellor [Eldon]. — I am of opinion, that the 
petitioner D'Oliviera is not entitled to those sums paid as dividends 
to certain creditors previously to the issuing of the commission. Un- 
der the arrangement, that took place, with the intent to avoid a 
commission of bankruptcy, though it is clear, if a commission had 
been taken out in London, and a proceeding of the same nature in 
America, the property must have been considered the property of 
the same persons, the creditors, who had supplied the London house, 
were to receive occasional payments, which that house should be 
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enabled to make by the London effects, and the American creditors 
were to take in the same manner by composition, to be produced 
out of the American effects. There were effects and money in the 
hands of the bankrupts, and of no one else : no trustees : no one 
with money in his hands taken from the bankrupts, that can be con- 
considered as money had and received to the use of the creditor. 

I have not found an instance, in which a creditor, who could not 
show, that bis dividend was separated from the possession 
[• 86] *of the bankrupt, has ever been permitted as against credi- 
tors under the bankruptcy to 'say, he should be put upon 
the footing of creditcmi, who had received a composition under an 
agreement, and then prove for the residue of his debt (1). It is 
impossible there should be any question, if it happens, that there 
are any creditors, who became such between the letter of license 
and the bankruptcy ; for the assignees are trustees for all the credi- 
tors ; and the intermediate creditors have a right to say the fund 
shall be divided among the creditors at the time of the bankruptcy. 
It is alleged, there are Jio such creditors : but till the affairs are 
wound up, the fact cannot be ascertained ; and there may be cir- 
cumstances, that may aflect tlie equity between the different classes 
of creditors. But beyond that I think, the strict principle of law is, 
that under such circumstances if the party does not receive accord- 
ing to the letter of license, if he is entitled to receive, or sets up 
claims under it, which he cannot maintain, and in either case has a 
right to arrest the bankrupt, as I think D'Oliviera had, and lays by, 
till an act of bankruptcy is committed, and a commission taken out, 
he must then be satisfied with the proof, as he can make it : and 
unless he can show a fund separated for his use, he cannot qualify 
a better right in himself than any other creditor. He may file a 
bill, if he thinks proper. This is a new and important case. 

Upon the other petition the best order I can make is to declare, 
that the petitioner is not entitled to the composition ; but is entitled 
to make such proof as under the circumstances may be just. I am 
inclined to think, he may prove his whole debt : but he has never 
offered that. 

The principal cases are authorities, that where the Ainds of a compoanding 
debtor have not been appropriated according to the terms of coropoeiticm, before 
he. becomes banknipt, the whole must be distributable under his conmiission. 
But, where a commission has been so framed that, in case of any default on the 
part of the debtor as to payment of the whole composition, the covenants on the 
part of the creditors whose debts shall be unsatisfied, are to be null and void ; 
should the debtor, after payment of one instalment, fail to pay the next according 
to his engagement, and subsequently a commission issues agaihst him, the cref 
itors will be entitled to retain the first payment, and to prove under the commis- 
sion for the ruidut of the ortf^nal debt : Ex parU Fere, 19 Ves. 99. If, however, 
no deftiult had been committed before the bankruptcy, the proof would be re- 
stricted to the outstanding instalments of the commission, and the creditor would 
not be remitted u> the original debt: Ex parte PuU, 1 Rose, 436. 

(1) ExjmrU Bermdj S Atk. 5S7. See pott, Ex parU Vtrt, vol. xix. 9S, oad 
the note, 99; 1 Rose, 381. 
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GREOOR V. LORD ARUNDEL. 
PLOWDEN V. LORD ARUNDEL. 

The Lord Cbamcellor and the Master of the Rolls. 
[1803» JuNx 31 ; 1808, Jun. 34.] 

CoifSTRucTfoif of the General Order, 23d January, 1794, in the case of a Peer, 
Defendant ; that in the cases specified upon application for time to answer the 
Defendant shall enter his appearance ; and undertake, that, if the answer is 
not pot in, a sequestration shall go: t. e. a sequestndon absolute (a). 

An insufficient answer is no answer, [p. 88.] 

The Defendant having submitted to exceptions, an order for time 
was made upon petition at the Rolk (1) : the Defendant entering 
his appearance : and undertaking, that if the answer should not be 
put in, a sequestration should go: that being the construction, 
which the Master of the Rolls put upon Lord Rosslyn's order in tbto 
case of a Peer ; as Lord Alvanley had before done, . 

The Register entertaining doubts, whether the process ought to 
be a sequestration nisif or absolute in the first instance, it was 
brought before the Lord Chancellor by motion for a sequestration ; 
and by bis Lordship's direction was again submitted to the Master of 
the Rolls ; who expressing his opinion, that it must be a sequestra- 
tion absolute, the consent otherwise imposing upon the Defendant 
no condition whatsoever, said, he would think of it. 

On the first day of Hilary term it was again moved before the 
Lord Chancellor and the Master of the Rolls. 

Mr. W. Agar for the Plaintiffs in both causes, in support of the 
motion. 

Lord Clifford's Case (2) was in some degree shaken by 
Lord Hardwicke in BtUler v. • Rashfield (3). But none [ * 88J 
of the cases apply to this from the undertaking of this 
Defendant ; who submitting to the exceptions has confessed the an- 
swer to be insufficient; and it is the same as if exceptions were 
allowed. In the case of a common Defendant the Serjeant at Arms 
goes immediately, if the answer upon the third application for time ^ 
is in any way defective. The undertaking must be, that a seques- 
tration shall go effectually. A sequestration nut is nothing by way 
of terms imposed : being the first protest against a Peer, obtained 
of course. 

The Lord Chancellor TEldon]. — ^I concur in the opinion, that 
has been expressed by the Master of the Rolls, upon the ground of 

(a) See 2 Madd. Ch. Pr. (4th Am. ed.) 262, 263; Gm^km, v. JPttt, 4 Bro. C. C. 
406, 40a Order of Coart, in Chancery, 23 January, 1794, 4 Bro. C. C. 544, Mr. 
Belt's note (1); AnonumouM^ anie^ 2 V. 270, and note (a). 

(1) See the GenenJ Order, Jan. 23d, 17M; 4 Bro. C.C. 544; onle, vol. ii. 270 
and the note. 

\ 2 P. Will. 385. 
3 Atk. 740. 
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the undertaking. The case in Peere Williams startled me. It was 
a sequestration niii against a Peer for want of an answer ; and the 
general doctrine certainly is, that an answer that is not sufficient, 
cannot be said in a correct sense to be an answer. Finding the al- 
legation, that some answer was put in, whether sufficient, or not 
admitted to be a sufficient answer to the order nut, I concluded, 
that the Court was very cautious, even to an extreme, how they 
permitted the privilege of a Peer to be taken away. .But if the 
Defendant has entered into an undertaking, which must with respect 
to himself be construed a waiver of the privil^e, he has no right to 
complain, if the privilege is not attended to. This undertaking 
can mean nothing, if it is afterwards to be discussed, whether a 
sequestration shall go. If therefore the Master of the Rolls remains 
of the same opinion, I concur in that opinion. 

The Master of the Rolls [Sir William Grant]. — ^I concur 
with the Lord Chancellor ; being clearly of opinion, that the true 

meaning of the undertaking is, that a sequestration shall 
[ * 89] instantly go, * if the Defendant does not put in an answer 

in the limited time. An undertaking, that a sequestration 
shall go is one thing ; and that it shall go, unless cause, is another. 
Upon that narrow ground therefore, without inquiring into the two 
cases, that have been cited, I am of opinion, that the motion for a 
sequestration absolute is right, 

See, anU^ the note to the ^onynuma eaat, 2 V. 270, and, with reference to the 
couise of proceedings under a sequestration, see the notes to Halts v. Shajtot^ 1 
V.d6. 
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SMITH V. COLLYER. 

[1803, Jaw. 25.] 

Injunction against cutting timber refused, where the title was disputed ; as be- 
tween devisee and heir at law (a). 
Injunction in trespass, pp. 90.] 
Writ at coiftmon law aiier action to restrain waste (6), [p. 90.] 

A MOTION was made to restrain the Defendant from cutting tim- 
ber. 

The Plain tiflfs claimed under a general devise to them and their 
heirs of all and every the devisor's lands, &c. as well freehold as 
copyhold, and all other his real estates whatsoever and wheresoever. 
The estates were in mortgage ; but the Plaintifls by their guardians 
were in receipt of the rents. The Defendant put in an answer ; 
claiming as nephew and heir at law ; insisting, that the will was not 
well executed. 

The Lord Chancellor [Eldon] said, this was quite a new case. 

Mr. CooJce in support of the Motion. — ^The Plaintiffs have no 
means of preventing or redressing this at law : the mortgagee having 
the legal title ; and the mischief will be irremediable : no damages 
would be a compensation ; and that is a ground for the jurisdic- 
tion; as was held in the Duke of Somerset v. Cookson (1) and 

(a) See the observations of Sir W. Grant in Jona v. JaneSy 3 Meriv. 173. See 
also to this point, Eden, Injunct (2d Am. ed.), 233, 234, 235; PUUtcarth v. Hop- 
ton, 6 Yes. 51 ; Storm v. Mmnj 4 John. Ch. 21 ; Heenwn v. Gardiner^ cmit^ 7 v. 
305, notes; Kinder v. Jbnef, 17 Ves. 110 ; IhivaU v. WaUn, 1 Bland, 576; Louft 
V. Lttcev, 1 Irish £q. 93 ; 1 Barbour, Ch. Pr. 618 ; HaH v. Mayw tfc of Albany^ 
3 Paige, 213; WUiekgg v. WhMtgg, 1 Bro. C. C. (Am. ed. 1844), 57, and 
note (a). 

An injunction against felling timber, for the devisee against the heir at law in 
possession, admitting the waste but disputing the will, was refused. Bt^ilty v. 
BtaUy, 2 Moll. 541. But see Earl of Ftngal v. Blakt, 2 Moll. 50. 

In Skubriek v. Guarardy 2 Desaus. 6]^ the defendant in possession of land, 
which he claimed by an adverse title, concerning which title a suit at law was 
pending, was restrained by injunction, from cutting timber and committing other 
waste. See also Eart of Hr^ v. Blakej 2 Moll. 50. 

So in Maryland an injunction may be granted to stav waste pending an action 
at law, or a suit in chancery to try the right DuvaU v. WaUn^ 1 Bland, 570, 
584 ; AUhf. Gtnl. v. Norwood^ ib. 581 ; Coalt v. Gtarvtiaon^ ib. ; Flannagan v. 
Kripa, ib. 582 ; GiUinf^s v. Detr, ib. 583. 

But if the plaintiff fails or refiises to commence proceedings for the trial of the 
right, he can have no injunction to stay trespass on the land, his title to which is 
disputed. DuwiU, v. WaUre, 1 Bland, 585. 

An injunction to stay waste, while the right is in suit, will not prevent the 
occupying tenant from making the ordinary uses of the land. Ib. 584. 

An injunction will not, however, be granted in Maryland, to restrain a mere tres- 
pass pending proceedings at law to try the right; except in cases of irreparable 
mischief, or to prevent a multiplicitjr of suits, or where peculiar circumstances 
imperatively demand such a conservative remedy. Jimdwng v. Seekamp, 9 Gill & 
John. 468. 

(6) See ScoU v. Hlunion, 2 Hen. & Munf. 25; CuUing v. Carter, 4 Hen. & 
Munf. 424; Kane v. Vanderburg, 1 John. Ch 11. 

(1) 3 P. Wm. 389. 
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Pu$ey Y. Pusey (1) ; in which cases an action might have been 
brought. In this case they both claim under the same person ; 
and the Defendant is not in possession ; as in PiUttaorth v. Hop- 
ton (2). 

Tne Lord Chancellor [Eldon]. — I do not recollect any instance 
of this sort. The Defendant denies, that the Plaintiffs are devisees. 
It is not waste, but trespass upon their own showing. There was 
no instance of an injunction in trespass till the case before Lord 
Thurlow upon a mine ; t6 which I have alluded (3) ; which, though 
trespass, was very near waste (a). In that case, the first instance 
of granting an injunction in trespass, there was no dispute whatso- 
ever about the right. Here the right is disputed. It was always 
surprising to me, that the jurisdiction by injunction was taken so 
freely in waste, and not in trespass ; for there is a writ at common 
law (4) after action to restrain waste. But a trespass after one ac- 
tion may be repeated. I remember, when, if a Plaintiff stated, that 
the Defendant claimed by an adverse title, he stated himself out of 
Court. 

No order was made (5). _^_^ 

Sek, anUy the note to Price ▼. WiUumSy 1 V. 401, with respect to the title 
neceaaaiv to support an injunction against waste, or trespaas m the nature of 
waste. That an ujjunction may issue in restraint not only of waste, according 
to the strict definition of that term, but also in many cases which, in correct tech- 
nical denomination, are rather to be termed trupasiea under color of right, seems 
to be at length setded : MikhtU v. Dws^ 6 Yes. 147 ; iforuon ▼. Gardiner, 7 Yes. 
909; CburcSc^wv. ^finrfeMfen,10Yes.291; CWydi/onf ▼. .^terancfer, 15 Yes. 138 ; 
TwoH V. TVmi, 16 Yes. 130; EaH Cowper v. Baker^ 17 Yes. 128; ThomoM v. 
OoiUey, 186. But the circumstances under which such injunctions have been 
granted are those of irremediable mischief to the substance of the inheritance. 



(1) 1 Yem. 273. 

(2) AnU^ voL vL 51, and the note, 53. 

(3) See, anUj Mkhdl v. Don, voL vL 147; Han$on v. Gardinar, viL 305, and 
the rererences. ' 

(a) See Hanmm v. GanUner, atde^ 7 Y. 305, and notes rehiting to this point of 
injunction in cases of trespass; 2 Story, £q. Jur. §918, § 928, §929; Jerome v. 
Rosij 7 John. Ch. 315 ; Limnggton v. LwirunUMi 6 John. Ch. 497 ; Eden, Iniunct 
(2d Am. ed.) 235; 1 Barbour, Ch. Pr. 618; Mw York Pntif. Esiab, v. fbdb, 1 
Paige, 97 ; Hart v. Mayor ^c of Many, 3 Paige, 213. 

(4) See Fitzherbert's JVbitm Brtwum, 139, tit Writ of Estrcpement 

(5) Pod, voL jdx. 155. See 3 Mer. 173, and the note, a$Ue, voLvL 173. 
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MILLS V. HANSON. 

[1803, Jan. 25.] 

A MOTION to compel a Defendant to pay money into Court on casting np booka^ 
must be upon the grrpund of admiaiion by reference sufficient to make them 
fart of the ezaroinationy as much as schedules to an answer. In this instance 
It failed: the Plaintiff going upon certain books; and the reference being 
generally to all (a). 

Another motion (l)wa8 made in this cause for the Plaintiff; that 
the Defendant should pay into Court a sum of money appearing to 
be in his hands by the partnership cash bodi and ledger, referred to 
by his examination. 

The Solicitor General [Sir TTioma$ Manners Sutton] and Mr. 
Cooke in support of the motion contended, that, as it was clear, that ^ 
the Court would order him to pay in money admitted by the answer 
or examination to be in his hands, or by the schedules referred to, 
so they would, if it clearly appeared by casting up the books. 

Mr. RamiUy for the Defendant objected, first, that he claimed a 
moiety of the money in his own right : secondly, that the reference 
was to all the books : but the Plaintiff goes upon the cash book and 
ledger only. 

The Lord Chancellor [Eldon]. — ^I remember, when the prac* 
tice was introduced of makmg a Defendant pay in money appearing 
by his answer or examinaUon to be in his hands. It must be upon 
the ground of lidmission ; and it is not sufiicient to cast up books 
brought into the Master's office, unless connected with admission by 
the Defendant, so as to make those books as much a part of his ex- 
amination, as the schedules are part of the answer. In this instance 
the books are sufficiently referr^ to for that purpose ; but the refer- 
ence is to aU the books, not the cash book and ledger only. There- 
fore I cannot make the order. But if the Plaintiff can make another 
affidavit bringing it to that, I should be very willing to make the 
Defendant pay in the money, unless be says more about it than he 
has said. 



Sec, ante, note 1 to Jervu v. WhUe^ 6 V. 73a 

(a) 2 Madd. Ch. Pr. (4th Am. ed.) 401, 403; 1 Baiboor, Ch. Pr. 337. 
(1) See the motion in this cause, orUe, 68, and the note, 69. 
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BUCKLAND v. HALL. 

[1803, JAif. 25.] 

Upon a contract for a lease the solvency or insolvency of the tenant is an objec- 
tion of weight ; depending upon the circumstances (a). Upon that and other 
circumstances an injunction against an ejectment by the landlord was dis- 
solved. 

Lessee remains liable to the determination of the term : assignee only during his 
possession, [p. 95.] 

In May, 1798, the Plain tiflf being in possession as assignee of the 
lease of a house belonging to the Defendant, in Duke Street, Lin- 
coln's-Inn-Fields, at a rent of 302. per annum, to expire at Midsum- 
mer, 1799, a treaty was entered into and concluded for a renewal ; 
and a minute of an agreement was written by the Defendant for « 
lease at the rent of 35/. : the Defendant to make certain alterations : 
the Plaintiff to do all substantial repairs by the 24th of June, 1801 , 
and the painting, &.c., by the 24th of June, 1802 : then to have a 
lease signed for seven, fourteen, -or twenty-one, years, at his option, 
from Midsummer 1800. 

The Plaintiff continued in possession after the expiration of his 
lease : but disputes arising, the Defendant refused to execute a new 
lease; and at Christmas 1801 served the Plaintiff with a notice to 
quit; and brought an ejectment; upon which the bill was filed; 
praying a specific performance of the agreement and an injunction. 

Upon the motion for the injunction the Defendant, though he in- 
sisted upon the Statute of Frauds (1) by his answer, admitted a 
part performance by money laid out in repairs. 

The answer stated, that the Defendant instead of repairing accord- 
ing to the agreement, erected a shed, so as to darken the ancient win- 
dow of the Plaintiff's house, next door ; which he refused to remove. 
In April 1801, the Plaintiffs repairs not being completed, he became 
insolvent ; and paid a composition of Is. in the pound to 
[* 93] * his creditors, and among them to the Defendant, for a 
debt due for goods sold. The Plaintiff paid the old rent 
up to Michaelmas 1802. 

Mr. Richards and Mr. Rcupel, in support of the motion. — ^It has 
nevej yet been decided, that bankruptcy or insolvency is a sufllcient 
answer to a bill for specific performance. In Brook v. Hewitt (2) 
the Lord Chancellor would not lay down that general proposition. 
WiUingham v. Joyce (3) is a case of gross fraud and misrepresenta- 
tion. It has never gone beyond the dicta in those cases. The late 
case of Boardman v. Mostyn (4) was of a very different kind upon 



if! 



1 Madd. Ch. Pr. (4th Am. ed.) 421, 422. 
Stat 29 Ch. II. c. 3. 
2) JhiU, vol. iii, 258. 

(3) Mte, vol. iii. 168, and the note, 169. 

(4) Antt^ vol. vi. 467. 
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the circumstances: the Plaintiff living in a very remote part of the 
country, being in great distress, having grossly misused the land, &.c. 

The other circumstances in the answer are a ground for damages. 

Mr. RamiUy and Mr. Pemberton, for the Defendant. — ^The ground 
upon which your Lordship will dissolve this injunction, is. that the 
Plaintiff has become insolvent. Perhaps this point has never been 
decided : but upon principle it is quite impossible to decree a spe- 
cific performance of a contract for a lease in favor of ,a man, who 
has become insolvent ; for it would be to substitute a perfectly dif- 
ferent agreement; and there would be nothing reciprocal. The 
only doubt intimated in the cases, that have been cited, is, whether 
insolvency is any objection to an agreement for a purchase. To 
that it cannot be an objection; for the purchase-money must be 
paid before the conveyance. But the case of a lease is 
very different. The solvency is to be looked to • during [ • 94 ] 
the whole term. Boardman v. Mosiyn was thought by 
your Lordship a very doubtful case. But this is clear ; and under 
these circumstances ihe bill must be dismissed at the hearing. 

With respect to the other circumstances stated by the answer, 
building a shed, and obstructing the windows, they talk of damages 
against an insolvent man. 

Mr. Bichard$y in reply. — ^Insolvency does not affect a lease. So 
an agreement for a lease is not destroyed by insolvency, if the party 
was solvent, when he applied for the lease. This was only a tem- 
porary insolvency in 1801 ; and the rent has been constantly paid 
notwithstanding. 

The Lord Chancellor [Eldon]. — In a case of this kind the 
Court must take care that, the tenant is not rashly turned out of pos- 
session. On the' other hand it is too hard against the landlord, to 
introduce upon the record an averment, that the tenant has some 
way or other become solvent. With respect to the insolvency, the 
weight of that objection is more or less in different cases. There is a 
distinction certainly between a purchase and a lease. In the former 
instance the bill for specific performance tenders payment of the pur- 
chase-money ; the latter is very much otherwise ; and the Court ought 
not to forget the hat)it of dealing among mankind with regard to the 
relation of landlord and tenant. Every man taking a tenant looks to 
the probability of the rent being paid ; and that attention is paid to 
that circumstance through the whole currency of the lease, that intro- 
duces a provision not to assign or underlet without license ; and that is 
often thought of so much consequence, that special care 
is * taken at least as to the end of the lease, that there [ *95 ] 
shall then be a responsible tenant; though it may not 
have been thought necessary to provide for that in the anterior pe- 
riod. A difference of opinion has, I knowj prevailed, whether that 
is a usual covenant, to be inserted as such, or not. But recollect- 
ing, that the lessee remains liable to the determination of the term, 
but an assignee only during his possession, it is of great importance 
to the lessor to take care, that the lessee shall be a man of substance. 
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Therefore insolvency admitted, and not cleared away, is a weighty 
objection to a specific performance of an agreement for a lease : the 
party here seeking an execution beyond the law. Insolvency would 
be of weight with a jury. Such a question appears never to have 
been determined ; and is of too much consequence to be decided 
upon motion. I shall therefore only say, that at the hearing in gen- 
eral cases, it would have considerable weight with me ; in some 
cases more than in others. If the tenant undertakes for nothing 
but the payment of rent, it must be appreciated accordingly. If 
beyond that he undertakes for considerable expenditure upon the 
premises, before he is to be placed in the relation of lessee, that is 
directly connected as a most important circumstance with the fact 
of solvency or insolvency. Therefore, where very considerable re- 
pairs are to be done by the lessee, his solvency is to be looked to to 
that extent ; for, unless done, bef<H-e the bill is filed, they are to be 
done after the decree ; not immediately upon tender, as in the case 
of a purchase ; unless the bill can ofier the amount of the utmost 
possible repairs to be paid into Court. 

There is in this case a material circumstance : the time, by which 

the repairs were to be done. If the Master was ordered to settle a 

lease, there ought to have been a clause of re-entry, if the 

[* 96] repairs should not be done * by the time : the time being 

part of the essence of the contract (a). 

Under all the circumstances of this case therefore, without retyp- 
ing upon any one, the injunction ought not to be sustained : certain- 
ly not without considerable terms imposed : such as bringing no writ 
of error ; giving security for the costs of the cause ; perhaps for the 
rent and repairs. If any proposition of that nature can be made, I 
will hear it. 

The Injunction was dissolved. 

SsE.the note to WUlingfimn ▼. Jityot^ 3 V. 168. as to the wei^^t which the aol- 
vency or insolvency of a coDtrecting par^ may liave upon a qaeation of specific 
performance: though even his banlmiptcy will not necessarily discharge the con- 
tract That time may be made of the essence of a contract, see note 3 to JBoCm 
V. I^f&n, 3 V. 690. 

(a) In reference to the materiality of time in the completion of a contract, see 
MarquU of Hertford v. Boone, flnfe, 5 V. 719, notes : ffyrm v. Morgan^ oiile, 7 V 
909, note (a); Sdan v. SUuk, ib. 96S, note (^ 
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EVELYN V. FORSTER. 
[1803, Jau. 93.] 

Estate in Ireland ordered to be oonvejred by an infant mortgagee under tbe 

•tatute, 7 Ann. c. 19 (a). 
Tbe order ander the statute, 7 Ann. c. 19, for tbe reference to the Master, as well 

as that for the infant to convey, must be on petition, not on motion. 

A MOTION was made under the statute of Queen Anne (1), that 
the mortgagor may be at liberty to pay the money into Court, and, 

that the Master may be directed to inquire, whether was an 

infant mortgagee within the statute. The lands were stated to be 
in Ireland. 

The Solicitor General [Sir T. M. Sutton] and Mr. Harvey ^ in sup- 
port of the motion, with respect to the estate being in Ireland referred 
to Ex parte Andereon (2), and the cases there cited ; in which the 
conveyance was directed of estates in the East and West Indies. 

The Lord Chancellor [Elbon] agreed, that was no objection : 
but his Lordship said, these orders ought to be on petition^ not on 
motion. 

It was said at the Bar, these orders had been granted on mo- 
tion : but the second order, for the infant to convey, must be on 
petition. 

*The Lord Chancellor [Eldon] thought that these [^O?] 
orders also should be on petition ; observing that the juris- 
diction given by the Act was by petition ; and if it should be ne- 
cessary to take any proceeding upon any affidavit before the Master^ 
it would be Coram non judice. 

The order was therefore confined to the payment of the money 
into Court (3). 

Thk statute of Anne, under which the motion in the princi[MLl case was made, 
has been repealed, in order to make way for an enactment giving more extended 
relief: see note 2 to Ex parte Sergisonj 4 V. 147. 

{a) See Ex parte Andenon^ antey 5 V. 242, note (a) ; 2 Macpherson, Infants, 
(Lond. ed. 1842), ch. 34, p. 435, ttteq.; Ex parte Prouer, 2 Bra C. C. (Am. ed. 
1844), 325, note (6) ; 1 Sugden, Vend. & Purch. (6th Am. ed.), 233, [321, 322]. 

(1) Stat 7 Ann. c. 19. 

(2) Mte, vol. V. 240. 

(3) See Mose, 197. 
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HOLDER V. HOWELL. 

[Rolls.— 1803, Jan. 25.] 

CftDiciL, recitingr a specific and limited purpose, revokes the whole devise, de- 
claring the trusts again, with the proposed alteration, and confirms the will in 
every particular not thereby altered or revoked. The omission of one trust, 
though probably against the intention, cannot be supplied (a). 

John Holder by his will, dated the 3d of August, 1799, duly 
executed to pass real estate, declaring it to be his last will and testa- 
ment, as follows,, proceeded thus : 

'< As to what worldly estate it hath pleased God to bestow on me, 
I dispose thereof as follows : " 

First, he ratified and confirmed the settlement made on his wife 
previous to his marriage ; and in case he shall have no issue living 
at the time of his decease, then (in pursuance of all and every right 
and power in him vested and enabling him to do so) he thereby 
gave, devised, directed, limited, and appointed, all and every his 
messuages, lands, 6lc. in Taynton in the county of Gloucester, and 
also certain customary and freehold premises, in the county of Here- 
ford and elsewhere, to Edward Howell and William Holder, their 
heirs and assigns, to, for, and upon, the several uses, trusts, and pur- 
poses, herein limited and declared of and concerning the same : that 
is to say, in trust, that they and the survivor, his heirs, executors, ad- 
ministrators, and assigns, shall let the premises, and receive, pay, apply, 
and dispose of, the cleaf rents, issues, and profits, of all and 
[* 98] every the said * messuages, lands, &c., for and during so 
long time and until the testator's nephew John Holder 
shall have attained his age of twenty-one years ; and in case he shall 
(lie under that age, then until the testator's nephew Robert Keyse 
Holder shall have attained his age of twenty-one years ; and in case 
he shall happen to die under that age, then until the testator's neph- 
ew William Holder shall have attained his age of twenty-one years, 
in manner following : 100/., part thereof, unto his wife ; one moiety 
to be paid in ^ix, and the residue in twelve months from his decease ; 
and the residue of the rents, issues, and profits, of the said trust 
premises, which shall accrue and grow due, and be received, from 
time to time, shall be by his said trustees received, paid, applied, 
and disposed of, in the maintenance, breeding up, and education of 
all and every his nephews and nieces (the children of his brother 
Robert Holder deceased), and in placing them out to any profession, 
business, &c. ; and from and immediately after his nephew John 
Holder should have attained his age of twenty-one years, then in 
trust as to all his estates at Taynton, to the use of his said nephew 
John Holder and the heirs of his body lawfully begotten ; and in de- 
fault of such issue, then in trust for his nephew William Holder, his 

[a) Sec 2 Roper, Legacies, by White, 322, 326, ch. 21, § 9 ; note (a) to SeoU v. 
Outmberkapie^ ante, 3 V. 302. 
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heirs and assigns for ever ; and as to all other his messuages, lands, 
&c., thereby given, devised, and appointed, in the county of Here- 
ford, when and so soon as his nephew Robert Keyse Holder should 
have attained his age of twenty-one years, in trust for his said neph- 
ew Robert Keyse Holder, and the heirs of his body lawfully begot- 
ten ; and in default of such issue, then in trust for his said nephew 
William Holder, his heirs and assigns for ever. 

The testator then stated, that he had not given any estate or prop- 
erty to his nephew William Holder (except upon contingen- 
cies) though he loved him as much * as the others ; relying [* 99] 
upon the promises and good intentions *of his brother 
William Holder towards him ; and for whom he intends to provide. 
He then provided, that his wife shall have liberty to reside in his 
present house, and have the benefit of his gardens, and shall be 
maintained and provided for by his said trustees, out of the rents 
and profits of his real estates, for six months from his decease ; and 
he charged his estate before devised with the payment of the same. 
He gave the residue of his personal estate, (except such parts as lie 
should at any time hereafter, by any writing under his hand, give) 
to his trustees Edward Howell and William Holder ; upo(i trust, to 
convert the whole into money ; and, after paying his debt^, &c., to 
place out the remainder upon security ; and apply the interest, divi- 
dends, and profits, in such manner and for the like purposes as di- 
rected, concerning the rents and profits arising from his real estates ; 
and immediately after the application of the rents shall cease, then 
upon trust to pay and divide all his said personal estate, with the 
interest and dividends, between his two nieces Elizabeth and Mary, 
in equal shares and proportions ; and he appointed his trustees exec- 
utors. 

The testator by a codicil to his will, also duly executed to pass 
real estate, and dated the 11th of July, 1801, reciting, that he had 
made his will, and thereby in the first place ratified and confirmed 
his marriage settlement, and reciting the devise, in case he should 
have no issue living at the time of his decease, to Howell and Hol- 
der, and that he had not given any estate or property to his nephew 
William Holder, except upon contingencies, and the reason for not 
having done so ; and that it may happen, that his brother William 
Holder may die intestate as to his real estate, and the same may des- 
cend or otherwise come to one of his (the testator's) said nephews 
John Holder or Robert Keyse Holder, and his nephew 
* William Holder would in such an event (as his will now [* 100] 
stands) be totally unprovided for ; and as it was his wish 
and desire, that all his said nephews should be possessed of nearly 
an equal property, when they come of age, the testator thereby re- 
voked and made void the said directions, limitations, and appoint- 
ments, &c. unto the said Edward Howell and William Holder of all 
bis said messuages, lands, tenements, and hereditaments, of what 
nature or kind soever and wheresoever situate ; and he did thereby 
give, devise, limit, direct and appoint, all his said messuages, lands, 



100 . HOLDER V. HOWELL. [1803. 

tenements, and hereditaments, unto them the said Edward Howell 
and William Holder, their heirs and assigns, to, for, and upon the 
several uses, trusts, intents and purposes, hereinafter expressed and 
declared of and concerning the same : that is to say, in trust, that 
they and the survivor, and the heirs, executors, administrators, and 
assigns, of such survivor shall let the premises, &c. 

The codicil then made a provision precisely similar to that of the 
will as to the application of the rents and profits, until one of his 
three nephews should attain the age of twenty-one, except that he 
directed 2002., part thereof, to be paid to his wife, instead of 100/., 
and also an annuity of 60/. during her life, if she should so long con- 
tinue a widow, charged upon the premises comprised in the settle- 
ment, and in addition to her provision by the settlement. 

The codicil then directed, that in case the testator's brother, 
William Holder, should die intestate as to his real estate, and the 
real estate, which he should die possessed of or interested in, and 
which he might have disposed of by will or the greater part thereof, 
shall descend or otherwise come to his nephew John Holder, then 

as to all and every his estates in Taynton, he gave, devis- 
[* 10 1 ] ed, &c. * the same to Edward Howell and William Holder, 

their heiis and assigns, in trust for the use of his nephew 
William Holder, when he shall attain the age of twenty-one, and the 
heirs of his body ; with remainder in tail to his nephew John Holder ; 
remainder to Robert Keyse Holder, his heirs and assigns for ever. 
But in case his brother William Holder should not die intestate as 
to his real estate, or the principal part, or that the same shall not des- 
cend or otherwise come to John Holder, then he declared the trust 
of the Taynton estate for John Holder in tail ; remainder to Robert 
Keyse Holder in fee. Then in the same event of his brother's 
death intestate, and his real estate or the greater part descending or 
otherwise coming to Robert Keyse Holder, the testator gave his es- 
tates in the county of Hereford or elsewhere, in the same manner, 
in trust for his nephew William Holder in tail ; remainder to John 
Holder in fee ; and in the contrary event to Robert Keyse Holder 
in tail ; remainder to John Holder in fee. The codicil then, without 
any provision for the maintenance and advancement of his nephews 
and nieces out of the surplus rents and profits during minority, con- 
cluded thus : 

** And I do ordain and declare this present writing to be a codicil 
to my said will, and that the same shall be annexed thereto and 
taken as part thereof, and do confirm my said will in every particu- 
lar thereof that is not hereby altered or revoked." 

The testator died, leaving surviving him John Holder his eldest 
nephew and heir at law, and Robert Keyse Holder, William Holder, 
Elizabeth and Mary Holder, the four children of another deceased 

brother, Robert Holder. 
[* 102] * The bill was filed on behalf of the testator's infant 

nephews, Robert Keyse Holder and William Holder; 
praying, that the will may be established, and th^ accounts taken i 
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and that the surplas rents and profito during the minority of the 
^lephews respectively may be applied towards the maintenance and 
advancement of the testator's nephews and nieces under the provi- 
sion in the will for that purpose. 

The only qtiestion was, whether that provision was revoked. 

Mr. Cot and Mr. Mmirn, for the PhintiflTs, and Mr. RamiUy and 
Mr. Cookcy for the nieces of the testator, Defendants, insisted upon 
the genera] intention upon the whole ; relying particularly upon the 
clause of confirmation at the end of the codicil. 

Mr. Piggott and Mr. Stanky for the heir at law insisted upon the 
omission ; and that, whatever might be the inclination of the Court, 
it could not be supplied. 

The Master of the Rolls [Sir William Grant]. — I have a 
very strong conjecture upon this case. But the question is, whether 
upon that conjecture I can supply this omission. The purpose of 
the codicil was specific and limited : but the testator chose his own 
mode of executing that purpose ; and the mode he has chosen is an 
entire revocation of the whole devise. Not contented with a mere 
alteration, to let in his nephew William to a chance of taking one of 
the estates, he revokes the whole disposition ; taking upon himself 
to declare over again all the trusts. It is evident, he had a settled 
design to revoke ; not using that word for << alter ;" for he 
* makes a new devise immediately to the same trustees, [* 103] 
upon the supposition, that the former was entirely gone 
by the words of revocation. It is clear then, we must find in his 
new disposition every thing, that is to relate to these estates, and, 
unless for something in the conclusion of the codicil to the contrary, 
we cannot say to the testator << You have expressed only a particular 
purpose ; and therefore should in the new disposition make no vari- 
ation but what is absolutely necessary to carry that professed purpose 
into execution." Could we. so aigue with the testator if he had 
varied materially ? Suppose, he had not executed his professed pur- 
pose ; or had gone gready beyond it : we could not aigue by infer- 
ence from the disposition actually made. What has he done ? He 
has made a partial disposition oi the rents. I have said, it was by a 
slip, I believe, that he omitted to dispose of the surplus rents and 
profits, as be bad by the will. It was a natural disposition. But 
he did not do so. It is forgetfulness ; omission, which the Court 
cannot supply. It is a misfortune : but he has taken upon himself to 
say, he will make a new disposition ; not contenting himself with a 
mere alteration. The clause at the end of the codicil does not vary 
the question, confirming only what is not revoked. The question is, 
whether the whole was not revoked. If we get the length, that he 
meant, not alteration, but a total revocation, bis confirmation of the 
will is nothing ; not being entitled to infer, that he did not mean to 
use the word " revoke " in its proper sense. The other is a mere 
phrase of course. Probably he was not conscious, that there was a 
defect or omission. It is not to be inferred, therefore, that he 
meant by these words to supply an omission. I am of opinion, that, 

VOL. VIII. 6 
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whatever conjecture I may have, there are no materials in this codi- 
cil, from which I can supply the omission, which I suppose has ac-* 

cidentally taken place. 
[^104] * The bill must therefore be dismissed as to the account 

of the surplus rents and profits of the real estate. Direct 
an account of the personal estate &c. (according to the will). 

With respect to the doctrinea of revocation, and of republication of testament- 
ary instruments, see note 4 to BtydgtB v. Tht Dwhega of Chandot^ 2 V. 41 ; note 
2 to PigoU V. fValUr, 7 V. 96 ; and note 4 to JftU v. Chapnum, 1 V. 405. 



DIXON, Er parte. 
[1803, Jan. 26.] 



Thk messenger under a Commission of bankruptcy was put out of possession of 
property on board a ship, by threatening to throw him overboard : the parties 
also using contemptuous language. 
Ordered to give security for answenng the bankrupt's interest 
An indemnity, given against the consequences or a contempt, involves the party 
giving it 

This petition was presented, complaining, that the captain of a 
ship in the river Thames had threatened to throw the messenger 
under a Commission of bankruptcy overboard ; using very contemp- 
tuous language ; and so put him out of possession. 

The Attorney General [Hon. *S. Perceval] and Mr. Richards, in 
support of the petition. 

Mr. RomiUy and Mr. Cox, contra, distinguished this case, in 
which only a part of the caigo belonged to the bankrupt, from the 
case in Bower's bankruptcy, before Lord Rosslyn; in which the 
bankrupt! was owner of the ship. 

The Lord Chancellor [Eldon]. — ^You cannot turn the messen- 
ger out of possession ; and I am of opinion, that any one, who gives 
a bond of indemnity for so doing, is himself guilty of a contempt (1). 
In that case of the ship Caledonia Lord Rosslyn made them give 
a bond to answer the bankrupt's interest. I thought that right ; and 
shall follow it by ordering that the persons complained of shall give 
security for answering to the assignees what interest they can prove 
that the bankrupt had in the cargo at the time the messenger took 
possession of it. 

The obstruction of a messenger in the execution of his warrant under a com- 
mission of bankruptcy, is a contempt of the Great Seal : Er ptnie TKtner, 1 Atk. 
136 ; Ex parte Page, 1 Rose, 2. But it will always be considered whether the 
party acted under a mistake, or contumaciously towards the Pourt, [Ex parte Page, 
17 Yes. 61,) which will use a sound discretion as to what it may think fit to do 

(1) Ex parte King, ante, vol. viiL 313, and notes. 



1803.J HAMPTON V. HODGES. 104 

upon the head of contempt : Bcdl v. CtnUU^ 1 Ves. & Bca. 297. It must be un- 
derstood, however, by the officers of the Court, that it is impossible for any person 
to give them a secure indemnity a|raiiist the consequences of a contempt: the 
party making such an offer will involve himself, but will not bear the officer harm- 
less who acts illegally at such instigation : Ex parte King^ 7 Ves. 316. 



HAMPTON V. HODGES. [* 105] 

[1803, Jait. 29.] 

Mortgage of wood and undarwood. It is not waste by the mortgagor in posses- 
sion to cut underwood at seasonable times and of proper growth. But being 
a bankrupt, an injuncUon was granted on the right or the mortgagee to have 
the estate sold in the plight, in which it was at the bankruptcy, uid to prove 
the rest of his debt (a). 

Mr. Bell for the PlaintiiT, a mortgagee of timber trees, wood, 
and underwood, moved for an injunction to restrain cutting the un- 
derwood. A Commission of bankruptcy had issued against the 
Befendant, the mortgagor ; and assignees liad not been yet chosen. 

In support of the motion it was observed, that the money was lent 
upon the credit, not of the land merely, but of the woodland ; and 
the underwood was expressly conveyed. 

The Lord Chancellor [Eldon]. — ^If the mortgagee will not take 
possession, the mortgagor must cut the underwood in the ordinary 
course : if at unseasonable times, or of improper growth, I would 
grant an injunction against cutting, except in a husband-like man- 
ner, at the usual seasons, and of the usual growth. But was there 
ever an instance of preventing him from taking the ordinary fruit of 
the land ? Nothing more was meant by inserting the underwood 
than to take every thing into the security. Suppose, the course is 
to cut the underwood every seven years : the mortgagor in posses- 
sion cutting in that way does not commit waste. 

But there is a good deal in this ; that you have a right to have 
the estate in the plight, in which it was at the date of the bankrupt- 
cy, and to prove the rest of the debt. Therefore take an injunction 
till answer or farther order upon that ground (1). 

A MORTOAooa will not be restrained by injunction from cattin? timber on the 
mortgaged estate (seasonably, and so that the act does not bear Uie character of 
waste), unless it be shown, that the security would bo insufficient, or at least 

(a) An injunction lies in favor of a mortgagee to restrain the mortgagor from 
committing waste on the mortgaged premises. Douming v. Palmateer^ 1 Monro, 
&5; Brady v. Waldron, 2 John. Ch. 148. Sec Salmon v. Clasrdi, 3 Bland, 126; 
Murdodes ease, 2 Bland, 461 ; Robinson v. PruiMc, 3 Edw. 246. 

(1) SeL Cas. in Chan. 31 ; 3 Atk 723; Htunphreys v. Harrison, I Jac. & Walk. 
581 : Injunction refused in a case of mere insolvency : the Lord Chancellor also 
remarking, that in Hampton v. Hodges the application was in the interval before 
the choice of assignees. Cox v. GoodfeUow, Oct 1820, mss. Mr. Beames : bill 
by mortgagee against the assignees under a commission of bankruptcy against the 
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• 

scanty, withoat the timbef, ( Awpeil^ ▼. ^peiioer, 5 Mad. ^29 ; Farrmd v. Lnellf 
3 Atk 723,) or unlees there has been a decree for an account under a foreclosure 
bill : ffr^ht v. MofM, 1 Vea. & Bea. 314. And underwood is considered as a 
crop, which a roortga^por in poesession cannot, generally speakinff, be restrained 
from cutting in the ordinary course of husbandry : Huwfhreyi v. lutrrimm, 1 Jac. 
& Walk. 582. But, when a mortgagor, who is allowea to remain in possession, 
makes use of that indulgence to commit waste ; as the whole estate is a securi^, 
he will be injoined : BMnton v. lAUon, 3 Atk. 210. The ^unds upon which 
the principal case was decided, are analogous to the doctnne laid down in Ex 
parte Bennetj 9 Atk. 528, namely, that a mortgagee, if the mort^gor become 
oankrupt, is entitled to all the produce of the mortgajrod estate, it the whole be 
wanted to discharge his debt, and that, if it be insufficient, he may prove under 
the commission for the deficiency. 

m(ntga£[or for a foreclosure, and an injunction against cutting timber. On the 
application for the Injunction the Vice Chancellor refused it ; stating, that last 
December the rule had been setded by the Lord Chancellor and himself, that an 
injunction should not be granted in such a ease, unless ihe mortgagee would 
show, that the security would be reduced by such waste, so as to render it an in- 
adequate security. An additional affidavit to that efiect being produced, the in- 
junction was granted on the 21st of October. That was followed in Hippedof v. 
:^penmr, 5 Madd. 422. 
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HARMOOD V. OGI^ANDER. 

[180e, Dxc. le, 17, 1& 1808, Jan. 19 ; August la-^ss the Repo&t, ahtx, 

Vol. VL, 1.99.] 

Upon an appeal from the decree at the Rolls the Lord Chancellor was of opinion, 
that the devise was revoked in ec^nity as well as at law ; and that the fee-fann 
rents, by the effect of the revocation descending to the heir, were not applicar 
ble to the debts before the other real estates deviEied, with the exception of a 
part, upon a special trust for that purpose by sale ; but, that the decree decid- 
' ing, that the parties ought to go to law, ought to have directed the specific 
proceeding (a). 

The title, however, not appearing correctly upon the pleadings, inquiries were di 
rected. 

Co-defendants not bound as to their rights with respect to each other, unless calleu 
upon to contend upon them, [p. 12i.] 

In the administration of assets, ordinarily, the first fund applicable is the personal 
estate, not specifically bequeathed: then land devised or ordered to be sold for 
payment of debts, not merely charged : then descended estates : then lands 
charged with the debts (6). The distinction is between a mere charfje upon ihe 
real estates, and proposing the mode in which the debts are to be paid, [p. 134.] 

No instance c^a revocation c^a will at law being (yeld not. a revocation in equity, 
where the partial, particular, purpose, was not for charges, or incumbrances, or 
to pay debts (c), [p. 126.] 

As to presumption m fiivor of a title of a re-conve3rance, for instance, or a republi- 
cation of a Will, upon mere length of posseasion, unaided by other circumstan- 
ces (fO, ^tMCTB, [p. 129.] 

This cause came on upon an appeal by the Plaintiffs from the 
decree (1), pronounced by Lord Alvanley, when Master of Ihe 
Rolls ; directing, that the Plaintiff should pay the Defendant Law- 
rence his costs ; that the bill be retained for twelve months : ^* and 
in the inean time the Plaintiffs are to be at liberty to bring such 
action or suit as they shall be advised in the name of the Defendant 
Lawrence, or any other person claiming under him, first indemnify- 
ing the Defendant in respect thereof^ " and in default of the Plain- 
tiffs bringing such action, and proceeding to trial thereon, within the 
time aforesaid, that the bill be dismissed with costs. 

Upon hearing the appeal it appeared, that the pleadings contained 

(a) See S. C. anU. 6 V. 199, and notes. 

(h) 4 Kent, (5th edA 42(M22 ; Ram on Assets, ch. 30, p. 974, dgtq.; 2 Smith, 
Ch. Pr. (Am. ed.\ 275, 276; Mmning v. Spaoner, ante, 3 V. 114, 117, 118; 1 
Stoiy, Eq. Jur. $ 577 ; Daciea v. Tapp, 1 Bro. C. C. (Am. ed. 1844), 524-^528, and 
cases in the notes; Donne v. iJems, 2 ib. 257-266, notes; M'CampbeU v. 
M*CampbeU, 5 LitL 95; Stuart v. Canon, 1 Desaus. 500, 513. 

It requires express words, or the manifest intent of a testator, to disturb this 
order. LMngaUm v. AhcAtrifc, 3 John. .Ch. 312 ; IMngtUm v. Livinggtonj ib. 
148; Stroud v. JBomctt, 3 Dana, 394; WarUy v. WarUy, 1 Bai. Eq. 397; Seher- 
merhom v. Barhudt, 9 Paige, 29, 49; Chase v. Lockerman, Jl Gill & John. 185 ; 
4 Kent, (5th ed.), 421. 

(e) The rules as to revocations of wills, are the same at law and in Equity. 
Waiion V. }faUon, 7 John. Ch. 269, 270. 

(d) As to the effect of unexplained possession for a great length of time in the 
case of a mortgage, see Achtrltu v. jRbe, ante^ 5 V. 573, note (a) ; TVasIb v. Whiity 
9 Bro. C. C. (Am. ed. 1844), 29], note (a)./ 

(1) See the Report, onfe, vol. vi. 199. 
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an incomplete and erroneous statement of the facts of this case. It 
was stated and admitted at the Bar^ that the settlement, executed 
in the year 1743, conveyed, not the fee-farm rents only, but all the 
real estates of the testator : of which those fee-farm rents formed 
an inconsiderable part. In 1745 a recovery was suffered of all 
the estates except the fee-farm rents. In 1749 a recovery was suf- 
fered of the fee-farm rents ; but no uses were declared upon either 
recovery. 

Mr. Cox and Mr. Fonblanquey in support of the appeal (I). — 
The direction, of which the Plaintiffs complain, is that with refer- 
ence to some action or suit at law ; as entirely adapted to 
[* 107] give- the Defendants an * opportonity of deriving ad- 
vantage from the length of time, which incUned The Mas- 
ter of the Rolls so much against the bill. This is a question of so 
purely an equitable nature, that it is impossible by any proceeding 
at law to throw any Tight upon the subject : so as to enable the 
Court to decide upon the question. It is impossible to shape any 
proceeding at law, that can assist the Court, or bear upon the ques- 
tion. The difficuhy is not occasioned by the length of time ; but 
would have equally arisen, if the claim had been made immediately 
upon Mrs. O'Donnell's death. What proceeding can be had in the 
name of Lawrence ? The terre-tenants regularly paid their rents 
to the co-heirs, authorized by Lawrence to receive them. No dis- 
tress could be made. The only remedy could be by assize ; for no 
ejectment would tie for these rents. - Consider the shape and con- 
sequences of that remedy. It could not help the Court in the dis- 
cussion of this question. The first objection to it is, that there was 
no seisin, in fact, in Lawrence : much less a disseisin. The assize 
must be brought, not against the terre-tenants only, who are rather 
formal parties, but against the disseisor, who received the rents from 
the terre-tenants : namely, the heirs at law. There could be no 
disseisin of the legal estate. Lawrence was equally a trustee for all 
the parties. The only question could be, whether there was any 
conduct amounting to an actual ouster : otherwise their possession 
is the possession of the Plaintiffs. 

No doubt was ever entertained in the cause upon the point, 
whether there was a revocation at law. The only other point 
which Lord Alvanley seems to think might be made the subject of 
a proceeding at law, is, whether a jury might not presume a repub- 
lication. The testator lived five years after the execution of this 
conveyance. But what effect could a republication have ? 
[* 108] Unless * there was a reconreyance, the estate was not 
his for the will to operate upon. What room is there for 
the presumption of a reconveyance ? There is no trace of it ; and 
the deeds are in the hands of Lawrence. There must be limits to 
the doctrine of presumption ; though it has been carried to a great 

(1) The Counsel in support of the appeal declined to argue the questioa of revo- 
cation ; considering it open, if raised by the Defendants^ 

VOL. Vlll. 6* 
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ex^Dt. It is extremely convenient, that length of possession should 
give a security to right. The general principle i? stated in EUridge 
V. Knott (1), and Doe v. Prosser (2). An Act of Parliament has 
been presumed, as Juord Mansfield says : but never a clause in an 
Act of Parliament, which Act is produced. The will is produced, as 
it was established by the decree* made in 1759. At that time, if 
any republication had taken place, it ought to have been, and would 
have been shown. If the principle is to quiet possession, consider 
the effect of thus extending iL A writ of right may be brought by 
the heir within sixty years. If possession for fifty-nine years, 
though l^al, has the eifect of raising this presumption, it would be 
a mode of excluding, instead of protecting, the right. The doc* 
trine of presumption, restrained within proper limits, is to be favor- 
ed : carried farther it endangers the principle. Probability ought 
to rise so high, that [N'esumption muslHMIow. In this instance the 
probability is the other way : from the immediate interest to estab- 
lish a republication at the time of the decree in 1759 ; which was 
not attempted; the title being rested upon the will itself; which 
alone was established. But, supposing there may be a proceeding 
at law, a concurrent l^al remedy does not exclude from the juris- 
diction of ecfUity a person coming in upon an equitable point. If 
recourse is to be had to a proceeding at law for the sake of inform- 
ing the conscience of the Court, the doubt ought to be stated ; 
and the mode to be pointed out. No inquiry can suggest a mode. 
* With respect to the relief to be given, the question is .^ . ^^ 
distinct as to the fee-farm rents themselves, and the ar- I- -' 
rears. The Master of the Rolls appeared struck with the hardship 
of the case ; and was very averse to give the account ; asking, how 
far back the arrears were claimed. Ttyere ought to be no limit ; for 
in an assize under the Statute of Gloucester (3) the whole may be 
recovered in the shape of damages ; and as, if this had been a legal 
title, the whole might by virtue of it have been rteovered, this Couit 
will make the remedy co-extensive with the legal right. Whatever 
limits your Lordship may put to that, cither six years, or the date of 
the correspondence, certainly there is no bar from the laches as to 
the fee-&rm rents themselves ; as to which there is no limitation by 
Statute, nor from presumption. Nor is there an objection of incon- 
venience. These fee-ferm rents are now in existence: not like 
money received and expended. There is no pretence, that they 
have been made the subject of family settlements, &c. With 
respect to the arrears, certainly Courts of Equity have frequendy 
imposed a limitation, especially in matter of account, that would 
not apply to the principal subject (4).. But this is not one of 
those cases. In 1789 they were perfectly apprised of the claim. 
An account ought to have been decreed, at least for six years. 

(1) Cowp. 214. 

(2) Cowp. 217. 

(3) Stat 6 Ed. I. c. 1. 

(4) See the references, onle, vol. vL 215, n. PMward v. PrueoUj viL 541. 



109 HABXOOD V. OGI«AND£B« [1802-3. 

Mr. Lhydf Mr. Ridtards, Mr. Thomtanj and Mr. E. Morris^ for 
the Defendants. — There must be soine error in drawing up this 
decree. The Master of the Rolls could not have intended to tie 
them up to bring an action in the name of Lawrence ; as it is ex- 
pressed in the decree. The opinion of the Court was, 
[* 110] that under all the * circumstances this was not a proper 
case for a Court of Equity to give any assistance ; going 
upon a possession of nearly forty years, under a will adverse to the 
heir at law, and also to the trustee ; who, if there was any legal estate 
in him, must have been trustee for the heirs ; and could not have 
been so for the persons claiming under the will: the parties all 
dead : which is very material ; and has been much relied on : great 
prejudice arising from that circumstance. The point contended is, 
that this is a claim by one tenant in conmion against another ; that 
there can be no presumption ; and therefore they are entitled to the 
same remedy as if they had come early. That proposition cannot 
be maintained. The only circumstance in their fiivor is the cor- 
respondence. Otherwise there is possession for thirty-six years by 
one tenant in common against another ; upon which every Judge 
and Jury would presume actual ouster ; and then certainly this Court 
would not grant relief, merely because the case was eqtfitable. The 
effect of these letters, if they can be read against all or any of the 
Defendants, is nothing more than desiring them, if they have any 
claim, to establish it ; and declaring, that a reserve shall be made of 
a proportion of the rents. Such a letter would not take a case out 
of the Statute of Limitations. It is no acknowledgment of the 
demand. The Plaintiff ought to show, that, if this was a legal 
estate, they could be enabled to recover in a Court of Law. The 
length of possession is all, that it is necessary for the Defendants to 
state : the Court and Jury raise these presumptions in support of it. 
In Bedk v. Beard (1) a presumption of a grant of the Crown was 
raised in favor of length of possession. In Dr. Scott's case (2) the 
Court would not interfere in his favor against those De- 
[* 111] fendants *on account of the uninterrupted possession of 
the tithes. That, independent of title, would have been 
against tlie Defendants : a mere retainer of tithes against a spiritual 
person being nothing. But the Defendants laid a probable title to 
the tithes by showing conveyances of them as their property. That 
would not have done without a grant of the tithes out of the Crown. 
But the Court said, long possession gave a colorable title, and a 
ground for presumption. Therefore tJhe Court stood still. Equit- 
able rights, as well as legal, are lost by negligence : Smith v. Clay (3). 
^o accounts of long standing are not decreed : equities of redemp- 
tion ; &c. Though no assize could be brought, that may not be 
the sole remedy. If this is the simple case, that is represented, one 

(1) 12 Co. 4. 

(2) Scott V. JUry, 3 GwiU. Tith. 1174; cited anU, vol. ii 627, in StnOt v. 
Baker; v. 189, in Bose v. CaUamL 

(3) Amb. 645; 3 Bra C. C. 639, n. 
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teniMit in common leceiving more than his proportion, why should 
not an action of account upon the Statute (1) of Queen Anne, or 
iMi action for money had and received, lie ? Lord AWanley must 
have been impressed with an idea, that this could be tried in some 
way ; and Equity should not interfere in such a case, unless it is 
clear, that there is no remedy at Law. It cannot be decided here 
without giving an opportunity of trying, whether these presumptions 
of republication, &c., can be made. In Doe v. Siboum (2) Lord 
Kenyon presumed a conveyance from a trustee ; and certainly, ad- 
mitting your Lordship's observations upon the case of a purchaser (3), 
if the pomt is now to be considered settled, that a satisfied term may 
be set up against an ejectment, it is extremely inconvenient : the 
Plaintiff going to the assizes at a great expense ; and being then 
turned round by some old mortgage term set up. The 
* consequence is, that it is impossible, except between land- [* 1 12J 
lord and tenant, to try an ejectment without first coming 
to this Court. Dot v. Prosser and> Mdridge v. Knott are very 
material upon the doctrine of presumption. In the great case (4) 
of plesuming a tenant to the Praecipe there were the chaige in the 
attorney's biU, and such circumstances, in support of the presump- 
tion : but in many instances presumptions have been raised from 
mere \eogth of time, without circumstances. Upon the point of 
Laches it appears, something was said about the right. But a party 
is not to be contented with merely mentioning his right, and then to 
lie by without prosecuting it. The arrears and the rents themselves 
cannot be separated* The Plaintiffs, if entitled to the one, must be 
also entitled to the other ; and, if to^ any account, from the begin- 
ning. But can such an account be given under the circumstances : 
the Defendants, luUed by the Laches, having divided the rents ? 
Is it nothing, is it no hardship, to eaH upon the Defendants to restore 
the rents ? Marriages at least have been had upon the faith of the 
title to them ; supposing, there had not been any settlements. The 
answer to the objection, that the Defendants did not set up a re- 
publication of the wiH at the time of the decree in 1759, is, that it 
was not their interest. Their object was to establish the will. The 
heirs ought to have set np the revocation. The inference is, that 
something took place, a republication, for instance, that made it not 
useful to state at that time the kind of defence, which otherwise the 
heir would have made against the bill. Every year of that sort of 
acquiescence adds to the presumption ; and without setting up set- 
tlements, the very permission to a man to enjoy the rents 
amounts to an admission, that they belong * to him. What [* 1 13] 
the Master of the Rolls intended is the proper course ; that 
this Court should stand neuter : these parties going to law to try the 
right, as they shall be advised. That must be the first step ; and in 

(1) Stat 4 Anne, c 1& 

(2) 7 Term Rep, B. R. 2. 

(3) See anUj vol. vL 184, in Evans v. BickindL 

(4) Tmfhr v. ibrsfe, I Buir. 60^; Doe v. freri(^> Cowp. 681). 
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so unfavorable a case, of so gross Laches, they have no right to any 
assistance here : but this Court will be passive. 

Upon the point of revocation, it is now certainly settled, that if 
the act goes no farther than a mortgage, it is not a revocation in 
equity (I). In this deed all the rest beyond the mortgage must be 
considered as nothing ; the idea of the attorney ; proceedii^ en- 
threly upon mistake ; and therefore a nullity. The inference then is, 
that it was found out, that the deed was ignorantly drawn ; thelt a 
recovery was unnecessary ; and that, upon that the estate was recon- 
veyed ; for which purpose the trustee might have been called upon ; 
there being no one to oppose it but the mortgagee. Another way 
of accounting for this, upon the facts, as they now appear, is, that 
the Counsel consulted on the part of the mortgagee investigating 
the title would have found, that a recovery was suffered in -1745 of 
the other estates, and not of these fee-farm rents ; which would ac- 
count for the introduction into this deed of the words, which are 
relied on, as showing an ulterior purpose beyond the mortgage ; but 
which are instrumental only to that ; not evidence of any purpose 
beyond it. Another purpose is represented ulterior to securing the 
mortgage, the estate for life to the wife. But that estate was not 
created by this deed, but by the other deeds, of 1743 ; and if she 
was content, that her estate for life should be part of the security to 
the mortgagee, that accounts for her being a party. The ultimate 
remainder is to himself in fee ; and therefore in substance 
[* 1 14] the same as in the * original settlement. Recoveries hav- 
ing been suffered of the other estates in 1745, and of these 
fee-farm rents in 1749, a recovery was not essential to the security 
of the mortgagee. The purpose therefore was founded in miscon- 
ception ; the testator being ignorant, that recoveries had been suf- 
fered ; and conceiving that measure necessary, to enable him to act 
upon the estate with a view to the security of the mortgagee. In 
all the cases of imperfect, inoperative conveyances, a bargain and 
sale without enrolment, &c., working a revocation, that effect has 
been produced by the manifest intention to alter the estate ; not an 
intention to revoke ; which is not necessary certainly. The subject 
of the devise therefore is gone in those cases. In this case there is 
no evidence of such an intention : no alteration being intended, 
except to let in the mortgage ; and the recovery in 1749, there being 
no deed to declare the uses, enuring to the uses declared in 1743. 
The devisor's substantial interest, his dominion, subject only to the 
mortgage, remained precisely the same. This case therefore is re- 
ferable to those cases of exception, in which it is held, that, no 
matter what the conveyance, if the object i^ a mortgage or payment 
of debts, there is no revocation. In these excepted cases, according 
to Lord Chief Justice Eyre's language, following Lord Hardwicke, 
the intention is every thing, the form nothing. Your Lordship there- 
fore, if satisfied of the intention, the only rational object, that can 

(1) See the references in the noles^ aii/e, voL iL 437 ; vi. 901. 
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be supposed , will reject the other parts of the deed, necessarily in- 
operative : the mistake as to the title being obvious upon the facts, 
as now understood. 

The strongest case of exception is that of partition ; and the ex- 
ception is not confined to partition by writ; but holds equally, 
whether it is by deed and fine ; as in Luther v. Kidby (1) ; 

* which case is not, as has been supposed, shaken by [*115] 
TUJcner v. Tkkner (2) ; for though (he appointment was 

not effected, the insertion of the power was evidence of an intention 
to make a new disposition ; and that is sufficient ; though that in- 
tention never takes effect. In Smft v. Roberts (3), though it has 
never been observed in these cases. Lord Mansfield says, that a par- 
tition will be a revocation. In Luther v. Kidby it was difficult to 
say, the estate was not gone, so, that it was impossible to satisfy the 
form of pleading, under the Statute (4). . He could not be said to 
die seised of the same estate. Tickner v. TicJcner and Kenyon v. 
Sutton (5) are perfectly distinct from this case. The latter was 
upon the will of a father, giving all his estates real and personal for 
the benefit of his children. Afterwards he made a mortgage in fee ; 
reserving the equity of redemption to such uses as he should appoint, 
and in de&ult of appointment, to his right heirs. It was a case of 
infinite compassion ; and was held by Lord Alvanley to be a revo- 
cation with the greatest reluctance. It was argued, that an estate in 
fee and aix estate to such uses as he should appoint were exactly the 
same thing : and clearly, if the reservation had been at once to him 
and his heirs, there would have been no revocation. But Lord Al- 
vanley said, there was something more in this reservation ; he as- 
sumed to himself a dominion over the property. It was contended 
against the revocation, that the power merged in the fee. But Lord 
Alvanley said, there was a power to dispose ; which he agreed was 
not larger than the fee : but it was a different power of disposition ; 
he could grant it by a single paper : he could not convey 

* the fee except by the common modes of conveyance ; [* 116] 
and though the power was not larger, yet it was to be ex- 
ecuted in a different manner. Tickner v. Tickner was upon the 
same ground. This testator acquired no other estate than he had 
before. He had the same quantity and kind of dominion, and no 
different power of disposition. The omission of the children does 
not alter his situation with respect to the estate. 

As to the point upon the assets, this is a charge upon all the estates 
for payment of the debts ; and would fall within the rule laid down 
by Lord Thurlow in Donne v. Lewis (6) and by Lord Alvanley in 
Manning v. Spooner (7) ; if the exception as to Canefield had not 

(1) 3 P. Wm. 170, n. 

m Cited 3 Atk. 741 ; 1 Wils. 308 ; Amb. 11& 

(3) Amb. 617. 

(4) Statute 32 Hen. VIII. c. 1 ; 34 Hen. VIII. c. 5. 

(5) Cited cmU, vol. ii. 601. 
6) 2 Bro. C. C. 257. 

(7) AnUy vol. ilL 114. 
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been made. Under a general charge for debts the testator cannot 
be taken to mean to exonerate another estate. The heir is left 
liable ; as if there was no will. There is no instance, in which a mere 
charge has exonerated a descended estate. The exception of Cane- 
field makes no difference. It is nothing more than t|ie expression of 
a wish, that the charge should be executed upon one part of the 
estate first : but stiH it is a general and universal charge upon ad ; 
merely postponing that part, devised to his sister : not particularly 
selecting and pointing out any other. 

The Lord Chancellor [Eldon]. — ^Lord Thurlow's doctrine upon 
this point, from his wprds, which I once took down (1), was this : if 
there is any thing in the will that goes beyond a mere charge, and 
points out as particular a mode, as in the case of a term, or a direc- 
tion for a mortgage or sale, that is not a mere charge, but an inten- 
tion expressed as particularly in the one case as the other. Lord. 
Thurlow said, he only made the distinction in deference to 
[♦117] * those, who went before him ; for it amounts merely to 
this ; that, if the testator only declares, he means to be 
honest, that will not save the descended estate : if he points out the 
means, that will save it. Lord Alvanley in the case of Manning v. 
Spooner does not express Lord Thurlow's opinion, as I know it to 
be, upon this point. He would have destroyed the distinction alto- 
gether, if he could. 

Mr. Cox, in reply. — ^The effect of this decree is to put the Plain- 
tiffs to proceed, as they can, at law ; and if they should be unable 
to proceed at law, denying relief in equity : the title at the same 
time being admitted to be equitable. The Court never takes such 
a course. If there was any doubt, whether the title was legal or 
equitable, the Court would send it to law : but if the title is admit- 
ted to be equitable, any proceeding at law can be only to inform 
this Court ; to enable this Court to make a decision : this Court giv- 
ing special directions ; shaping the case so as to get rid of all dif- 
ficulty of form ; and putting the parties in a way to try that ques- 
tion, and that only which the Court wishes to have decided for its 
own information. 

As to the length of time, that per se is no objection. The case 
must fall within one of these heads ; either some analogy to the 
Statute of Limitations ; or a presumption afforded, that something 
has been done to make the possession rightful ; or, that an account 
would involve the parties in difliculties, in which it is not fit they 
should be involved; as arising from the Laches of the Plaintiff": 
Pickering v. Lord Stanford (2). That case also points out a ref- 
erence to the Master as the course ; if any farther inquiry 
[♦118] is necessary. But if a proceeding ♦at law must be taken, 
in order to ascertain the point, the nature of that proceed- 
ing must be pointed out precisely by the Court itself. The princi- 

(1) Po8tyd03; Milnes v. Slaier. 

(2) wliife, voL iL 272. 
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pal object of this bill is these fee-farm rents ; not the account of the 
oy-gone rents. As fiir as respects the inheritance^ inconvenience is 
out of the question ; and as to the by-gone rents it cannot be very 
great : this claim having been kept up from time to time ; and the 
parties put upon their guard ; which must prevent the inconvenience 
arising from confusion of accounts, Slc. In Acherley v. Roe (1) a 
still greater length of time had elapsed before the demand ; and 
Lord Rosslyn was unwilling, as Lord Alvanley was in the other 
case, to give the relief; but found himself bound to give it. The 
time was fifty-three years : yet a redemption was decreed. 

What ground is there for presuming a reconveyance and republi- 
cation ? The presumption of an actual ouster stands upon a dis- 
tinct and intelligible ground. In Crimes v. Smith (2) and Bedle v. 
Beard the ground was great length of possession undisturbed; 
unless rightful, not to he accounted for : some act therefore 
*to be presumed to make it so ; as a lawful grant. The «ases 
of presumption must be distinguished from those upon the statute 
of limitations ; which fixing a particular limit, the Court does not 
substitute another. Upon the same ground an Act of Parliament 
has been presumed ; certainly one of the strongest measures ; but 
in the same spirit ; lo support possession for a great length of time 
undisputed. So in bak v. Clarke (3), upon the same ground livery 
of seisin was presumed ; and there are several other instances. 
There are other cases, proceeding upon a dtfierent sort of presumption, 
much more favorable : where a trustee has been presumed 
* to have done his duty by conveying to the Cestui que [* 119] 
trust f for the purpose of establishiqg his act : Lady Stafford - 
V. Lkwettyn (4) : Doe v. Siboum. In Keymer v. Summers (5), upon 
a right of way, which had been exercised without dispute for thirty 
years, a grant was presumed. The subject-matter will always have 
some weight, as is noticed in the Mayor o/HuU v. Homer (6). In 
Doe V. Prosser certainly Lord Mans&eld goes farthet ; and if what 
is there laid down, and in I3dridge v. Knotty that upon the princi- 
ple of quieting possession any thing should be presumed to support 
a length of possession H), b the law, it is better the statute should 
be repealed. As to tne presumption of ouster the difficulty is, 
when the possession of the tenant in common became adverse. 
Nothing can apply to this case but what furnishes a presumption of 
ouster long prior to the period of the statute of limitations ; if that 
could apply particulariy to this subject : viz. twenty years prior to 
the bill. But there is no ground for such presumption ; which is 
n^atived by the correspondence much within that period, decisive 

(1) wMe, vol V. 565. 

2) 12 Ca 4. 

3) IRoU. 126. 

14 Skin. 77. 

15 BulLN.P.74. 
6) Cowp. 102. 
7)Cowp.215. 
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against some of the Defendants, and raising an inference against the 
others. The presumption appearing impossible, it is to no purpose 
to send this case to a jury. No republication appears on the face 
of the instrument ; and the Court has not been in the habit of deal- 
ing with that as a subject of presumption. 

The question of revocation is treated with great deamess ia 
Brydges v. The Duchess of Chandos (1) : and it is 'only necessary 
to refer to that case ; and to see, how the law of the Court upon 

the subject, as there stated, bears upon this. Admitting in 
[* 120] this case, that the deeds of 1750 make no alteration in 

the quantity of interest, that can make no difference. In 
the case of a tenant in fee and taking back the same estate it is the 
same quantity of interest in the same premises : but it is not the 
same seisin. Therefore the same quantity of interest in an equita- 
ble estate cannot prevent a revocation. This testator has declared 
that by this deed he meant to go iarther than the mortgage ; and* 
he has gone much farther than was necessary for that purpose ; and 
must therefore be taken to mean something more. The will is de- 
feated by the ademption of the thing ; and the intention is not ma- 
terial. The cases of imperfect conveyances, I admit, are decided 
entirely upon the intention : the estate not being parted with. But 
those do not apply to cases, where the estate is parted with. The 
question is only, whether this case comes within that class of mort- 
gages and conveyances for the payment of debts ; usually said to 
be cases of exception : but to which it is absolutely necessary, that 
these rules cannot be applicable. 

Upon the point as to the assets, the rule is not correctly stated, 
as depending upon the point, whether the testator has taken some 
specific part out of the bulk of his property for the purpose of pay- 
ing his debts : nor was that Lord Thurlow's opinion in Donne v. 
Lewis. The distinction there taken is between a general charge, 
indicating merely, that his debt shall be paid out of the real estate, 
if they cannot be paid in any other way, and a distinct disposition 
of the estate for that purpose : whether of a specific estate or the 
whole is not material. Though there are some expressions in the 
beginning of the judgment of Manning v. Spooner^ that do not per- 
fectly correspond with that distinction. Lord Alvanley clearly shows, 

that he does not mean to dispute Donne v. Letvis. It can- 
[* 121] not be said, that this will amounts to nothing more than a 

charge. There is a general charge in the beginning ; and 
it cannot be supposed, the testator took this circuitous way of merely 
repeating that. There is a marked distinction between the words, 
expressing will and direction, and a mere charge. The personal es- 
tate was considered'excmpt in the former suit, only because there 
was something more than a charge upon the real. The only differ- 
ence between Donne v. Letvis and this case, that in the former 
the question arose upon an after-purchased estate, is in favor of the 
Plaintiffs. 

(l)^i<e, voLiL417; iu. 761. 
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The Lord Chancellor [Eldon]. — ^If this Court by deciding 
upon any of the numerous and important questions in this cause 
can save the expense of going to law, it ought to do so. If from 
the forbearance of the demand in the shape of suit it cannot, the 
' decree determining, that some relief ought to be given, the question 
will be, whether more relief ought not to be given ; or, whether 
such as is given ought not to be given in more precise terms. ^ This 
is as singular a case as I recollect ; and I apprehend, that if it is 
necessary to send the parties to law in any shape, some previous in- 
quiries ought to be directed. 

The effect of the recoveries suffered, if the uses were expressly 
declared according to the settlement, would have made the testator 
tenant for life, with remainder to his wife for life, of a legal estate ; 
remainder to trustees. to raise portions; remainder, for a legal estate, 
protected by an estate to trustees to preserve contingent remainders, 
to the first and other sons in tail male ; remainder to trustees for 
raising portions in failure of issue male ; and the ultimate reversion 
to the testator himself. That was the state of the title in 
1749; unless* other uses were declared. The effect of [•122] 
the charge by the will is to charge with the payment of 
his debts that reversion in himself by these prior acts, but charged 
subject to the estate for life of the wife and the possible estates of 
the children and the terms for raising portions ; for in those estates 
at the date of the will he had only the reversion to devise, and 
therefore only the reversion to charge. The will contains a limita- 
tion of the reversion to bis wife for life ; though under the settle- 
ment she was -entitled to an estate for life in possession. After her 
death he gives part of his estate called Canefield, to his sister Eliza- 
betli Weekes for life ; and after her death he devised such estate, 
and devised the rest of his real estate, (which would take in the re- 
version,) immediately after the death. of his wife to his sister Melli- 
cent Crop and her heirs. He then directed that, as soon after his 
death as conveniently might be, part of his real estate except Cane- 
field should be sold for payment of all his debts ; which in all prob- 
ability produced the judgment, that the personal estate was not to be 
applied for the payment of the debts ; and he noi only directs a 
sale, but directs also, who are to be the conveying parties. The 
will makes no express mention of the fee-farm rents ; but would in 
effect and operation include the reversion of them. 

In 1750 this transaction took place ; which even in this stage of 
the cause is very unintelligible. The case importing an actual set- 
tlement only seven years before, and a recovery of these fee-farm 
rents only in 1749, it was impossible to make a security upon them, 
but subject to the settlement. With no propriety could the tes- 
tator be said to be seised in tail ; for the recovery suffered 
would be to the uses of the settlemeht. No man acting with 
propriety would have tendered a security in that way to a mort- 
gagee ; as if there was no possible contingency, upon which 
his title could be defeated. The instrument was apt, if he was 
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tenant in tail ; as he was previously to the settlement. But if it 
turns out, that there are no children, and the wife joined in a fine, 
the mortgagee would be safe enough. This conveyance upon the 
iace of it is for the express purpose of suffering a recovery ; and it 
is extraordinary, that upon the pleadings it seems, that a recovery 
was not suffered, because a recovery had before been suffered. It 
is very difficult to account for the nature of this transactioo from 
what preceded, and also for want of information as to the subse- 
quent dealings. 

This deed might have very considerable eflfect upon the interests 
of those, who were to claim under the wiH ; for it mig^t be a revo- 
cation in Law, whether intended, or not ; and also a revocation in 
Equity. It does not appear, whether the mortgagee had a tide com- 
pleted, or not : nor, for what reasons he forbore ; if it is true, that 
the recovery never was suffered. A bill was filed by the widow ; as 
I take it, insisting, that the personal estate was exempt from the 
debts ; and praying, that the real estate, which undoubtedly was 
subject to them, might be sold. As I understand the decree, her 
bill alleged, that the testator died seised of the real estate ; and un- 
questionably the parties at that time had not entertained a notion, 
that this part of the real estate, the fee-farm rents, was noi affected 
by the will. The persons, who were to claim the real estate, either 
as affected by the will, or not, were Co-defendant9 ; and therefore 
the question as to what passed by the will was not in issue upon 
that record. There are cases, where Defendants called upon to 
state their rights may be bound. But, where the subject 
[* 124] of the suit does not necessarily call *upon them to con- 
tend as against each other, but they are called to contend 
only upon the point as against the Plaintiff, I am not aware, that 
they are bound farther than as to the Plaintiff, to the effect of the 
distribution of the property, which the Court has made. If these 
fee-farm rents had been scrfd for the payment of the debts, they 
could not have got them back : but it is not a necessary consequence, 
that the Defendants should have been bound as between themselves ; 
for if these rents had been sold under a mistake, other property be- 
ing liable in the first instance, it would have been a iair question, 
whether as among the Defendants the Court would not have made 
compensation to those, who lost the fee-farm rents by that mistake, 
out of that other property. My opinion therefore upon this is, that 
the Defendants to the extent, in which justice was administered in 
that cause, were bound : but as the rents were not sold, the ques- 
tion, to whom they belong, is now open. 

But another question has been raised ; whether if these fee-farm 
rents do not pass under the will, Equity will not take them first as 
' a fund for the debts. The very principle I have stated requires this 
question to be considered ; whether if these rents are to be first ap- 
plied, the Court ought not to set right the other devisees, by inquir- 
ing, to what extent they are prejudiced ; the Court not being then 
put in possession of the distinction between the devised and des- 
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cended estates^ and by recouping the devisees. This question de- 
pends altogether upon the words of the will. My present opinion 
isy that the descended estates are not first liable ; upon this ground ; 
that as I understand Lord Thurlow's determination and the law ever 
since, it is decided, that in the administration of assets, ordinarily, 
the first fund applicable is the personal estate not specifi- 
cally * bequeathed; then land devised for the payment of [* 125] 
debts ; not merely charged, but devised or ordered to be 
sold : then descended estates : then lands chai^d with the payment 
of debts. I have a note of what Lord Thurlow said in Donne v. 
Letns ; where he expressly takes the distinction between charging 
all the real estate with the debts, and proceeding so mudi farther as 
to propose the mode, in which the debts are to be paid ; and it is 
difficult to deny that distinction upon examining all the cases (1). 

The will in this case charges the debts, first, in general words, 
then in special words ; and directs a sale ; and expressly states the 
parties to join in the sale. It is a devise therefore to persons, coupled 
with a devise to them for sale for payment of debts. That distinc- 
tion, I admit, is thin ; but by departing from distinctions, that are 
settled, a degree of uncertainty is produced, so that no one can ad- 
vise «upon a will, till the judgment of this Court is had upon it. 
Therefore, whether the distinction is sound, or not, if it has been 
adopted in these cases, it is better to alnde by it, than to examine, 
whether it should have been established. If that is so, I am cut off 
from one ground, upon which this case could have been decided 
without going to law. 

But there is another ground, if the will is not revoked at law ; or, 
if revoked at law, but not in e€|uity. The question of revocation 
has been very ably argued. I do not go through all the cases. 
They have been very familiar of bte particularly. Brydges v. The 
Duchess of Chandos (2), Clave v. Holford (3), WiUiam v. Ouh 
ens (4), and one or two more, embrace all, that can be 
said upon, the subject. * This will is clearly a revocation at [* 126] 
law. If it is true, that wherever the act is for a particular 
purpose, it shall not be a revocation here, though it is at law, that is 
so general a principle, that it can hardly be said, what it will not 
reach. But in Cave v. Holford I was in consultation with Mr. Ser- 
jeant Hill upon these cases, and read his opinion ; and he was desir- 
ous, as every man must be, to support that will, as not revoked. 
But it did not occur to him-, nor does it to me at present, that there 
are in equity any cases, where the partial, particular, purpose, was 
not for charges, or incumbrances, or, which is the same thing, to 
pay debts, and equity has said, that, which is a revocation at law, 
shall not be a revocation in equity ; and the difficulty I found in 

(1) Mints V. SUxier, post, 295, see 308 ; ante^ vol. iii. 117. 

(2) AnU, vol. ii. 417, liL 761. See the notes, ii, 437, vi. 201. 

(3) .Me, vol. ii. 604, n., iii. 650, iv. 850; 1 Boe. &. Pd. 576; 7 Term Rep. 
B. R. 399. 

(4) ^nU, vol. iL 595. 

VOL. VIII. 7 
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Cave V. Holford is this. The testator there had agreed to settle the 
estates to certain uses. He continued sei^d of the whole estate at 
law, subject in equity to those uses. The argument was, that in 
making that conveyance he was only executing those articles. But 
in executing that, it was said, and I could not find an answer to it, 
what does it signify, whether the limitations, to which the articles 
destined the estate, or the partial interests carved out of the inheri- 
tance, are more or less in number ; for suppose the testator had said, 
he would settle the estate immediately after his marriage to the use 
of his wife for life : if, instead of giving her a life estate he had 
given the whole fee, in order to carve that life estate out of it, 
the intention as to the quantity of interest to be given or retained b 
the same : but by the mode of doing it he parts with the estate ; 
and therefore has not the estate in the terms of the Statute of Wills. 
In the other case he parts with only part of the estate* What dif- 
ference is it, that the purpose of the conveyance' is to make two or 

three estates. The form and mode of the conveyance 
[* 127] work the revocation ; and that * always induced me to say, 

as I did ^1), and now repeat, that I cannot reconcile Wil- 
liams V. Owent and Brydges v. The Duchess of Chandos. The cir- 
cumstance, upon which I thought the former case was not well de- 
cided, is, that I never could find, how the case Lord Alvanley put 
as like his doctrine, could be said to be like it : jiamely, if the testator 
had actually before his marriage conveyed to trustees in trust for 
himself for life, (not a use limited to him,) with remainders in trust, 
according to his covenant. If he had made that conveyance, he 
would be equitable tenant in fee of the reversion : the whole legal 
estate being in the trustee. Lord Alvanley then says, if after that 
the testator makes the will, and then takes a conveyance of the le- 
gal estate, it b no revocation. I admit it ; for the mere taking the 
legal estate to the equitable is no revocation (a). But there is thb 
circumstance of difierence ; that in WiUiams v. Owens the testator 
never had any equitable estate in that reversion in fee. You cannot 
have a legal estate in trust for yourself. There is a conjunction of 
the legal and equitable interests ; and therefore it was a legal es- 
tate, that passed under that will. Suppose, a man agrees to convey 
an estate for life, ^ith remainder to himself in fee. The latter 
words are very foolbh : but if, instead of giving a life estate, he con- 
veys the whole fee, giving a use for life, and taking the rest himself, 
that is an unnecessary act, but very important upon this subject of 
revocation. That ultimate reversionary interest was the legal estate 
in him at the time of the devise ; and when he came to convey in 
execution of the articles, he either unnecessarily or necessarily con- 
veyed that part of his inheritance. If he conveys the whole estate, 
whether he intends it. or not, he revokes the will. 



(1) MU, vol. iiL 684. 
(a) If,- 



' afier devising a mortgage, the testator foreclose and take a release of the 
equity of redemption, on an absolute deed, it is a revocation of the devise. BdL' 
lard v. Carttr, 5 Pick. 11^ 



1803-3.J HARMOOD V. OOLANDBB. 1528 

Upon the whole, taking the will and the whole of this instru- 
ment together, and recollecting, how very little in addition to 
that mere purpose, that may be answered without revoking, 
will revoke, considering the nature of his tide, and the man- 
ner, in which he deals with the title, and that there is a purpose 
somewhat ulterior to the mere partial, particular, purpose, of a 
charge or incumbrance, I apprehend, the testator has gone too 
hr for me to say, it is not a revocation in equity, as well as at law. 
By that expression << how little in addition to the purpose will re- 
voke," I allude to lAUher v. Kidhy. These distinctions certainly 
turn upon very small points : but the law is settled ; and I must 
abide by it (a). 

If I should be finally of opinion, as I am at present, that this is 
a revocation, and, that the descended estate is not first applicable, 
another point will arise : what is a Court of Equity to do upon a 
demand mdde in 1796 ; attending to the intermediate circumstances 
and transactions ; and adverting to this circumstance, that the lega 
estate in these fee-farm rents was once in Lawrence : I say, once ; 
for, whether they are now in him, or not, is a question, that has 
been agitated as a question of presumption either here or at law. 
If it is necessary to decide upon this point, it will be convenient, 
that there should be some inquiry into the actual state of the title. 
The mortgage was paid oflT under the effect of the decree in Mrs. 
O'Donneirs suit. It has never been yet stated, in w(iat shape this 
mortgage title appeared at the time of this conveyance. It is clear, 
the mortgagee had got a title defective as to these rents, upon the 
case, as now understood. H might occur, that eventually the mort- 
gagee was safe ; and therefore a recovery was not necessary ; for 
the deed, whatever was the object, would operate as a conveyance 
of the reversion without a recovery ; and therefore, the testator 
being dead without issue, by the wife joining in a fine the 
mortgagee * would have as good a title, as if a recovery [* 129] 
had been suffered. Some inquiry is necessary as to that : 

(a) As to the acts in reference to an estate, which will revoke a previous devise 
of it, see KnoUys v. ^Uockj ante, 7 V. 558, note (6) ; 5. C. anU, 5 V. 648, note (6); 
BaUard v. Carter, 5 Pick. 112 ; 4 Kent, (5th ed.), 528^531 ; Kean's tinU, 9 Dana, 
25; Simpion v. fTalkeTf 5 Sim. 1; Hodges v. Green, 4 Russ. 28; Ex pake Ilchet" 
ier, ante, 7 V. 348, notes. 

Either a change of the estate, or an act, which, though nugatory in itself, yet 
demoofltmtes an intent to revoke the will, will amount to a re^vocation. If the tes- 
tator sella tlie estate devised, though he takea it back by the same instrument or 
otherwise, it ia a revocation of the will, though he did not intend to revoke it 
But a mortgage or charge created for the payment of debts is not a revocation 
beyond the special purpose of it Wallon v. ndton, 7 John. Ch. 267-272; lAv- 
inf(9lon V. lAvingston, «3 John. Ch. 155 ; Brain v. Brain, 6 Madd. 221. 

If the testator makes a contract for the sale of the land devised by him, which 
contract is afterwards totally rescinded by the mutual consent of the purchaser and 
testator, who is thus restored to his former title, and dios seised of the land, yet 
the devise is revoked and gone forever. WaUtm v. Walton, 7 John. Ch. 273. 
See TebhoU v. VouUs, 6 Sim. 40. 

Where part only of the real estate devised in a will is sold during the life of the 
testator, that is a revocation pro taxdo only. Hax9e% v. Humphrey, U Pick. 350, 
361 ; Terry v. Edminster, ib. 355, note. 
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4 

also fetttending to the fact, that thi» was a kgal estate in Lawrence, 
that either exists now, or not. The title of some of the ce$tui que 
trusts may, or may not, have become adverse, not only to the other 
cestui que trusty but to the trustees. Then there is a question how 
Lawrence has been dealing with the estate : where have been the 
title deeds ? What transactions have passed with regard to them, 
while in his hands ? Has he been acted with as trustee ? If so, it 
is very difficult to state, that there is by analogy an equitable ouster 
of tlie tenant in common, for whom also he was trustee. Suppos- 
ing therefore the direction of the decree right, it is doubtful, wheth- 
er it ought tQ be given before an inquiry as to the state of the title 
since the death of the testator, and particularly as to Lawrence's 
transactions. Directions are also necessary upon the manner of 
managing the evidence as to any proceeding at law, which the 
Court may think fit to direct 

Another question is, if the legal estate can be supposed to be in 
Lawrence, whether equity ought to presume a reconveyance or a 
republication of the will. If a republication can be presumed, it 
wUl do ; for the general words would pass the reversion acquired. 
As to the question, whether a republication ought to be presumed, 
a Court of Equity ought very cautiously to deal with it. First, I 
ought to know all the circumstances as to the enjoyment since. 
Next, I should shrink from deciding this question with the Defend- 
ants, until I am told, a Court of Law has so decided. Presuming 
republication of a Will, nothing appearing but possession subse- 
quent to the testator's death, is a ver^ strong act. I do not say, 
there may not be a possession, that will ground it : but 
[* 130] every Judge, who has to decide such a question, * would 
wish for other circumstances than the mere fact of subse- 
quent possession (1). A question of that magnitude ought not to 
be sent to law without all inquiry that can be made. It is the more 
important, as the Plaintiffs had no idea of a claim under such a title 
as this in the former suit ; and therefore probably the possession 
originated in mistake of the law, or want of attention to the deed 
of 1750. 

Then, if no republication or no reconveyance and republication 
fean be presumed, what is to be done ? I agree with Lord Alvan- 
ley, that, if this is to go to law, this Court ought not to shut out 
any questions of republication or reconveyance. But it is not sat- 
isfactory to have a decree, directing the parties to go to law, if no 
one can state the proceeding to be taken ; for the Court sending 
them to law ought to be sure, they can produce some case to be 

(1) During the argument the Lord Chancellor noticed the case of PcweU v. 
Mloankej (stated Cowp. 103 ; oti^e, vol. vL 6731 upon the chap^ of Chester Le 
Street, as an instance of the length, to which the presumption nad been carried ; 
observing, that the direction in that instance to presume a grant was veiv dan^r- 
otts, if there was nothing more than mere enjoyment for a great length of time 
under two presentations stolen from the Crown ; especially with reference to the 
niasnm *^J>/QUwn tanpus oeeurrU BegiJ* See Oibmm v. Ciarky^ Jae. & Walk. 
159, and the note, anU, vol iL 15. 
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tried there. If no feanble or practicable proceeding at hw can be 
foond, the bill ought to be dismissed. Also, if the Court sends the 
parties to law, I do not see, why the Court should confine the 
Plaintiffs to the remedy in the name of the trustee. If they can 
bring an action, or by notice to tenants, or in any other way, put 
themselves in the shape of Plaintiffs in an action for money had and 
received, the principle requiring the Court to give them all the re- 
lief they could have by the assistance of the trustee, makes it ecpii- 
table, that they shall have all they could have at law with- 
out * his assistance and without the assistance of a Court [* 131] 
of Equity. The meaning of the decree, I take to be, at- 
tending to all the circumstances and the correspondence, that, if 
their trustee cannot by virtue of his legal estate recover legal pos- 
session of the rents from them and the other cestui que trusty they 
ought not to be assisted in equity. The principle, upon which such 
a decree is made, I take to be this ; that as at law tenants in com- 
mon may oust each other, and length of time upon actual ouster 
would be a positive bar, so ^transactions between tenants in common 
in equity may have taken place, and exclusive possession under 
them, the analogies upon which ought to be considered equal to ac- 
tual ouster at law and length of time as a positive bar. I take Lord 
Alvanley to be also of opinion, that, distinguishing presumpticm as 
to the effect of it from actual bar, as at law, so here, circumstances 
may exist, conveyances, releases, &c. between the parties. But 
• there must be some grounds for presumption ; and the ordinary 
habit of the Court has been to put it in a shape to try, whether 
there would be a l^al presumption under those circumstances. 
Lord Alvanley also seems to have thought, that the exclusive pos- 
session of equitable tenants in common for a great length of time 
with other - circumstances might amount to an ouster both of the 
other tenants in common in equity and the trustees for them : that 
is, that the possession in this instance, coupled with the question of 
revocation, presumption, d^c, might defeat Lawrence himself at 
law, though a trustee. If that is not Lord Alvanley's opinion, it is 
very difficult to say, what is the principle of the decree. If Law- 
rence has no remedy at law, he is effectually ousted. If he has any, 
which must be from the fact, that the legal estate is still in him, it 
comes back to this ; whether there are not circumstances in this 
case, with respect to which equity ought to deny relief ; 
notwithstanding the legal estate is in him : but * then that [* 132] 
ought to be first determined. Lord Alvanley's opinion 
seems to be, that, if Lawrence could recover at law, the relief 
would be consequential (1). That is my opinion too. But, wheth- 
er he can recover at law, or not, it is of great importance to know 
his dealings with the estate, since he had the estate in him ; for that 
might make it unnecessary to send them to law. Upon the whole 
therefore my opinion is, that either the Court ought to say, the 

(])2Mer.360. 
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length of time is such, that no relief ought to be given (a) ; or, that 
they will relieve, if any thing can be made of it at law ; and if so, 
the Court ought to say, << try it in all the ways, in which you can, 
either in your own name or in that of the trustee." 

My present opinion is, that the will is revoked both in law and 
equity ; that these descended estates are not to be first applied ; 
and that the decree intimating, that there might be some proceed- 
ing at law, ought to haye been larger and more distinct, by point- 
ing out what proceeding, The question then will be, in what form 
the parties are to go to law ; in order that they may there, if they 
can, establbh such presumptions as may belong to the case ; and * 
whether the title should not be first more examined ; for it is per- 
fectly clear, the title does not exist, as it has been understood to ex- 
ist. I will direcit some inquiries as to acts and deeds done since 
1743, before I direct the proper proceeding to go to law. 

Aug. lOth. The Lord Chancbllob [Eaa>ON] declared, that he 
continued of the opinion he had expressed ; and varied the decree ; 
directing an inquiry, ia^whom the legal estate in the fee-farm rents 
was vested ; and what acts, deeds, and assurances, were done and 
executed respecting the said fee-farm rents since the settlement, 
dated the 29th of February, 1743. 

See, ante, the notes toS.C.6 V. 199. 

(a) As to the reluctance with which Courts of Equity aid stale claims, see 
Dtioraint v. Brown, 3 Bro. C. C. (Am. ed. 1844,) 633, 645, 646, and notes ; Bm- 
zien V. hmow, 1 Car. Law Repos. 508 ; Mnerky v. JRoe^ omU^ 5 V. 573, note {h\ 
565, note (6); MM v. .Okoood, ante, 5 V. 845, note (by 
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LOW V. BARCHARD. 
[1803, Jan. 28; Feb. 1.] 

An Annoity cannot be set aside upon mere inadequacy of price; which can be 

applied onlj aa evidence of fiana (a). 
The notion of a market price, ascertained in the usual way upon the principle of 

calculation at an Insurance office, is not a just criterion of the value. 
Therefore a bill to set aside an annuity, the circumstances not amounting to fraud, 

was dismissed with costs. 
Jurisdiction in e^ uit^ to set aside an Annuity upon legal objections, [d. 13$.] 
Where an Annuity is set aside, the purchase-money may be recoverea at law ((), 

[p. 13a] 

The bill prayed, that the grant of an annuity of 150/., in consid- 
eration of 750/., might be set aside upon the grounds of fraud, 
inadequacy of consideration, and advanti^ talien of the situation 
of the Plaintiffs ; an accdunt of the sums received by the Defend- 
ant, and of the consideration paid, with interest ; and that on pay- 
ment of the balance to the Defendant the securities may be deliverr 
ed up. 

The answer stated, that George Low by his will gave all the res- 
idue of his estate to the Defendant and two other trustees ; upon 
trust to invest the produce in Bank Long Annuities ; and to pay 
one third part thereof to his son George Archdale Low, his execu- 
tors, &c. ; but to invest so much of the said third part as would 
purchase 50/. a year Bank Annuities, and pay the same to the tes- 
tator's wife the Plaintiff Hannah Low for her life or widowhood ; 
and as to the other two thirds, to invest so much as would purchase 
120/. a year Long Annuities for his son the Plaintiff Thomas Low : 
and to invest the remainder in Long Annuities, and permit the 
Plaintiff Hannah to take the proceeds for her life or widowhood ; 
and from her decease or marriage upon trust to pay George Arch- 
dale Low 500/., and the residue in five parts, 23-4 for the testator's 
daughter Mary ; and 2 1-4 for his son Thomas. 

The Defendant was the surviving executor of the testator. 
The sum of 120/. Bank 'Long Annuities was accordingly pur- 
chased, and with other funds, purchased with the accumulation 
thereof during the minority of Thomas Low, was transferred by 
the Defendant, as surviving trustee and executor, to the Plaintiff 

(a) Butler v. Haakdl, 4 Desaus. 651 ; UdaU v. Kmney, 3 Ck>wen, 590. 

See also upon this point of the effect of inadequacy of consideration, Moth y. 
Awoady ante^ 5 V. 845, note (a), and cases cited ; Gumnt v. HeaUntj 1 Bro. C. 
C. (Am. ed. 1844,) 6, note (a); HeaiheoU v. Paignan^ 3 ib. 167, 179, and notes; 
1 Story, Eq. Jur. § 244 ; Osgood v. Frcmldin, 2 John. Cb. 1 ; 1 Sugden, Vend. & 
Purch. (6th Am. ed.) 318, 319, [442, 443,] ; Crowe v. BaUard, arUe, 1 V. 215; S. 
C. 3 Bro. C. C. (Am. ed. 1844,) 117, and notes. 

See farther in reference to Uie power of Courts of Equity to set aside annui- 
ties, agreements, &c., 2 Story, Eq, § 692, et seq^ ; Brondas v. HoUandj ante, 7 V. 
3, and notes; S. C. ante, 5 V. 610, and notes ; Ryan v. MaAmath, 3 Bro. C. C. 
(Am. ed. 1844,) 15, 18, and note (a). 

(() See Chitty, Contracts, (6th Am. ed.) 625, 626 ; Dams v. Brwm^ 6 Bam. Sl 
Cress. 656; fVaitrs v. Mansdl^ 3 Taunt 56; 2 Story, Eq. § 696^ 6&7. 



134 LOW V. DARCHAED. [1803. 

Thomas in March 1794, pursuant to a decree in a suit insti- 
tuted by th^e Plaintiflrs for ah account and distribution. The De- 
fendant admitted, that the Plaintiff Thomas Low caused an annuity 
of 1002. to be put up to auction at Garraway's upon the 17th of 
July 1795, represented by the particular to be for the life of a lady 
aged about sixty-one years, and to be payable out of the 3 per cent. 
Bank Annuities, in the name of the Accountant-General ; and the 
annuity was sold to Mr. Leigh for 7201. Upon that occasion appli- 
cation was made to the Defendant to sign a deed, acknowledging 
that the stock standing in his name was upon the trust directed by 
the will as to two thirds of the residue ; with which he refused to 
comply, on account of the suit depending ; and Leigh declined to 
complete his purchase. 

The Plaintiff Thomas Low again caused an annuity of 100/. to 
be sold by auction upon the 18th of September 1795, stated by the 
particular to be for the fife of a lady aged about sixty-four, to be 
paid out of the Bank Long Annuities ; and the stock was also stated 
.to be standing in the name of a trustee of great respectability. That 
annuity was sold to Mr. Squire for 505/. The Defendant denies, 
that the Plaintiff applied to him to join in securing that annuity out 
of the 120/. a year Long Annuities ; but admits application by 
Squire to admit his name in the fund, out of which the annuity was 
to be secured ; and the Defendant refused to comply. 

The answer denied any intention of taking advantage of the dis- 
tressed situation of the Plaintiffs, d^c. ; but stated, that some time 
after the second sale the Plaintiff Thomas offered to sell, or the De- 
fendant proposed to purchase, which he does not recollect, an an- 
nuity ; upon which the indenture, dated the lOtb of No- 
[* 135] * vember 1795, and the other securities, which were the 
subject of this suit, were executed. Upon that sale the 
Plaintiff Hannah Low was represented to be of the age of sixty- 
four. The Defendant stated, that he apprehends, the difference of 
the life, as stated in the particulars upon the two former sates, alone 
occasioned the difference in the price ; and that it appears by the bill, 
that the Plaintiff Thomas in April 1794 gave to his mother 700/. 
only for the purchase of an annuity of 150/. during her life; 
that the Plaintiffs granted Rich an annuity of 50/. for the lives of 
the Plaintiffs and the survivor in consideration of 350/. ; and in 
1797 granted a similar annuity on the same terms. 

Mr. Mansfield, Mr. llomi%, and Mr. Daniel, for the Plaintiffs. — 
Mr. Piggott and Mr. HoUist, for the Defendant. 

The Lord Chancellor [Eldon]. — ^This is a sale of an annuity 
for five years' purchase. I do not say much upon it : but some at- 
tention is to be paid to the length of time before the complaint, 
five years, as some evidence that the parties thought the tmnsaction 
not unfair. In Bromley v. Holland (1)1 found myself bound by au- 
thorities ; which have repeatedly settled, that where a person could 

(1) AnU, vol. V. 610, vii. 3 ; and the noles. 
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have gone at any time to the Court of King's Bench to set aside an 
annuity, this Court would permit him, having had the benefit of the 
transaction, to come here to cut it down ; for it might happen, that 
a person having granted an annuity would take his chance ; for in- 
stance, if the party was not likely to live, he would make no com- 
plaint : but, after the party had lived, till the whole con- 
sideration money was * repaid, the grantor, finding the [* 136] 
chance likely to be against him, would bring it forward. 
When that argument was put in Bromky v. Holland, I could not 
have got over it, if I could have considered it an original argument. 
I remember, whAi considerable doubt was entertained in West- 
minster Hall, whether the purchase-money could be recovered back, 
even if the annuity was set aside ; upon this ground ; that the 
meaning of the Act was, that the party should stand entirely upon 
his annuity. But it must now be taken to be settled in both Courts^ 
that the purchase-money may be recovered. Therefore in that de- 
cision rather upon authority than clear reason I laid out of my mind 
the consideration of the length of time (1). 

In this case, as I have observed, it is some evidence, that the 
parties thought the transaction not unfair. There was a cause in 
Court. Possibly before, certainly subsequent to the decree in 1793, 
the funds might have been transferred to the Accountant General 
any day. In 1794 Mr. Low purchased from his mother an annuity 
of 150/., I take it, during her widowhood. That is some evidence 
of the value. The consideration for that purchase was 7002. The 
purchase of an annuity from the Plaintiflf by Leigh failed from the mis- 
representation as to the age, and the Defendant's refusal, as it is said^ 
unreasonably, to execute some deed. The funds were represented 
to be in the name of the Accountant General. It turned out, that 
they were not so : though they might have been put in his name 
upon motion. From the circumstances there is no inference of 
fraud ; and no evidence of it is attempted, as the reason of that sale 
going off; the Defendant looking forward to be himself the .purcha- 
ser. That brings it to what has often occurred to me, the immense 
risk Courts of Justice run in transactions of this kind, de- 
ciding upon what is called the * market-price ; and judg- [* 137] 
ing of that from the calculation of actuaries of insurance 
offices (2). It has been observed most truly, that the value of the 
Annuity depends upon the nature of the security. It may as truly 
be said to depend upon many other considerations. In Heatkcoie 
v. Paignon (3), decided by Lord Kenyon, the annuity was granted 
by an insolvent commissioner of taxes. Can it be said, there was no 
difference between an annuity granted by him and one granted by 
Lord Kenyon ? The calculation, directed as to the market-price^ 
was made without the least regard to the nature of the security, his 
roannef of life. His state of health, a circumstance not immaterial, 

(l).Me, voLviL23. 

(2) wfnle, vol. vi. 274 ; poH, x. 219. 

(3) 2 Bro. C. C. 1(57. 
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that he has had been subject to the gout, merely upon the princi- 
ples, which govern those offices; which can afford so to deal from 
the multiplicity of their transactions. 

In this case at the sale in September the annuity was bought 
only for five years' purchase and 5/. more. It is most clearly set- 
tled, that legid transactions cannot be set aside upon mere inade- 
quacy of price (I). It must be applied in this way ; that it is evi- 
dence of fraud. That annuity therefore was proved in September 
to be worth only five years' purchase. The purchaser of that an- 
nuity applied to be admitted into the trust with the Defendant : 
which was refused, and properly ; a cause being hi Court, in which 
the trustee might have been called upon to transfer ; and this would 
have made another party necessary. The circumstances are no 
material evidence, that this Defendant was bartering with a view to 
a future purchase. Afterwards he does purchase an annuity for 
five years' purchase. Why am I without evidence to 
[* 138] make an inference against his positive oath ? * Under the 
circumstances I am of opinion, there is no ground for 
impeaching this annuit][, or for sending it to the Master in the way, 
in which it is proposed. As to the insurance, it is very difficult to 
know, what value is to be put upon the fact, that you can insure. 
But it is always in the option of the party, whether he will or not. 
In many cases it is quite impossible for him to insure ; and this is 
one of them. The possibility therefore, that a case may occur, in 
which there can be no insurance, makes it not unfit to take other 
securities, if the party has any other property. The superfluity of 
securities, though a circumstance of oppression, cannot in this case 
be imputed to the grantee, so as to set aside the annuity. 

The bill therefore must be dismissed with costs : no fair ground 
being laid against the fairness of the transaction. 

1. As to the i^eneral jurisdiction of Courts of Equity to set aside irregular or 
oppressive annuity contracts ; and to order the instruments evidencing such con- 
tracts to foe given up ; and also, with respect to the circumstances which wiU 
authorize the exercise of this jurisdiction, and the terms which may be imposed 
as the conditions upon which alone relief will be granted ; see, anUj the notes to 
Bifne V. Viffian, 5 V. 604; the notes to Brondof v. Holland^ 5 V. 610; and the 
note to Ex parte Shaw, in the matter of GraveSj 5 V. 620, witn the references 
there given. 

3. With respect to the value of an annuity, and the principle of calculation 
according to which the actual value is to be computed, at any time subsequent .to 
the purchase thereof, see note 2 to Fnmka v. Cooper^ 4 V. 763, and note 4 to Crtfr- 
aon v. JoyeSj 6 V. 267. 

9. That, under ordinary circumstances, inadequacy of consideration, even 
though such inadequacy may be very considerable, will not vitiate a contract; 
but still, that the price given may be so grossly dispropoitioned to the subject of 
sale, as, of itself, to demonstrate fraud : see the notes to Crowe v. Ballard, 1 V. 
215. 

(] ) See Guynne v. Heaion, 1 Bro. C. C. 1 ; Heathcote v. Paignon, Griffith v. 
Spndley, 2 Bro. C. C. 167, 179, n.; mile, vol. i. 219; ffkUe v. Somon, vil 30; 
pott, 517 ; ix. 246 ; UndeHdll v. Horwood, MorUock v. BvUtr, Burrotcs v. Lod^ 
X. 209, 292, 470; xii. 373; xiiL 103; Pidcdt v. Loggon, xiv. 215; Jfeaiem v. 
Ruuaell, 3 Ves. & Bea. 187, and the note, 193 ; Copit v. AfUUkUm, 2 Madd. 410 ; 
WiaUey v. ffhdUaf, 1 Mer. 436; Oliver v. CouH, 8 Pri. 127. 
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COCK V. ST. BARTHOLOMEW'S HOSPITAL, CHATHAM. 

[1803, Jaw. 27.] 

Upon a disputed title to a lease granted by a corporation, a trust being set up 
against the lessee^ motion to compel the corporation to produce surrendered 
leaaes, counterparts of renewed leases, dLc. no order was made (a), 

A motion was made, according to the prayer of the bill, that the 
Defendants, the corporation, may produce, and leave with their 
clerk in Court for the inspection of the PlaintifT, surrendered leases, 
granted by them, and counterparts of renewed leases ; that the 
Plaintiff may be at liberty to take copies ; and that the Register 
of the Hospital may attend with his book at the hearing of the 
cause. 

The motion was made upon these facts ; which were admitted. 
By a marriage settlement, executed in 1753, a lease granted by the 
Defendants for forty years was vested in a trustee, and 
* limited to the use of the husband and wife for their lives ; [* 139] 
with remainder to the sons and daughters as tenants in 
common. The lease was surrendered In 1764 ; and a new lease 
was granted to Elizabeth Wakefield, the widow ; who enjoyed the 
premises till her death in 1795 or 1796. Her executors, who were 
also Defendants, surrendered ; and obtained a new lease to them- 
selves in 1799. The Plaintiff claimed under the will of the surviv- 
ing child : and having in vain applied to the executors of the widow, 
at last filed a bill. The corporation being applied to to produce the 
lease upon the commission or a copy, refused ; and their officer at- 
tending under a subpcsna duces tecum refused to produce it without 
the consent of th^ executors of the widow ; whom they considered 
their tenants. Under these circumstances, as the Plaintiff found it 
impossible to get on in that cause, this bill was filed, for the purpose 
of obtaining a production of those instruments ; stating all these 
circumstances ; and offering to pay all the expense, &c. ; the cor- 
poration by their answer admitting the leases'; that they have the 
surrenders, &c. 

Mr. Alexander and Mr. TVotrer, for the Plaintiff. — It is not neces- 
sary to consider, what may be the practice in the instance of a mere 
witness refusing: the question being, whether under the circumstan- 
ces the Plaintiff has not a species of interest in those papers in the 
possession of the lessors, sufficient to entitle her to the production ; 
which is necessary to sustain her title. The persons, who have ob- 
tained the renewed lease, are trustees for the Plaintiff; who is enti- 
tled to every remedy they would have against the lessors. 

(a) See as to the right of one party to a dlscoveiy and inspection of title deeds 
in the possession of the other party, Wigram, Discovery, (Ist Am. ed.) 3-4; 
SkufiMuru V. AnwMmiOiy anU^ 4 V. 66, note (a); FMi v. Peering^ ante^ 1 V. 72, 
note (a) ; 3 Story, Eq. Jiir. § 1491, § 1493. 
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Mr Mansfield and Mr. Dampier for the Grovemors of the Hospi- 
tal, Defendants. — ^Tbis bill and motion are perfectly new ; 
[* 140] made by a person having no privity with the * corporation, 
no interest as against them, no connection with them, to 
compel them to produce part of the evidence of their title. The 
Defendants are under no obligation to produce or permit an inspec- 
tion of these deeds. The right, if any, is a legal right. A tubpana 
duces tecum has been tried without effect. The objection here is, 
that no one has a right to look into deeds, that form the title of an- 
other. The Defendants know nothing of the trust; granting leases 
in the common way upon surrender of former leases. Their duty 
to themselves, their successors, and lessees, requires them to preserve 
the deeds, the evidence of their title, without exposing them. No such 
thing was ever done at the instance of a person setting up a trust in a 
lessee. It is doubtful, whether a lessee, having a dispute with a third 
person, can call upon the lessor for such a production : upon a dis- 
pute with the lessor perhaps he may. Many of these bodies never 
attend to trusts. 

The Lord Chancellor [Eldon], — This is perfectly a new case. 
I am rather surprised, that the Defendants did not produce those 
instruments upon the subposna duces tecum. There must be some 
way of getting the production: for if the corporation at the instance 
of a person, a clear trustee, can in this way defeat the trust, incredi- 
ble inconvenience will follow ; for frequently the surrender does not 
{MISS to the corporation the legal estate. When the lease has been 
assigned, the lessee has not the legal interest to surrender ; and it is 
merely, as being beneficial to the cestui que trust, that it is soffered 
to operate between them as a surrender. If therefore the case has 
been made actually a subject of a scfttlement by .assignment, in this 
way, not taking notice of the trust, they will bring their property 
into a confusion, they are not aware of. They were under an obli- 
gation in conscience, I should think, to produce, when 
[*141] * called upon by B.subpmna duces fecum, though perhaps 
not without it. In some way this production must be 
enforced. Would the corporation refuse to produce them to their 
own lessees ? 

For the Defendants. — ^The ground of the Defendants is, that 
perhaps those deeds might disprove their title to these very lands ; 
as in the instance of the Newcastle cases. Therefore they re- 
fuse to produce any of their muniments to either of the parties 
litigating. 

The Lord Chancellor. — ^This is a very important case. I admit, 
the Newcastle case is a good lesson upon this subject of production. 
They produced their charters to satisfy curiosity : some persons got 
hold of them ; and the consequence was, the corporaticMi lost 7000/. 
a year (a), 

(a) Wigiam, Discoveiy, (Ist Am. ed.) p. 2-4. 
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The motion was directed to stand for judgment: but no order 
was made. 

As to the interest which a party raiist hare in deeds, to entitle him to call for 
their production, see, ante, note 1 to Shqfteabwy v, AmwnnUh, 4 V. 66. Thoush 
a lessor will not, according to the principal case, be compelled to produce the 
documents upon which his title depends, at the instance of a person who has no 
pivi^ with the lessor, and who merely alleffes a trust in the lessee ; and although 
it may be doubtful whether a lessee, nfter he bad once recognized the title by 
acceptance of a 'lease, could call for a producticMi of the title deeds, in order to 
adjust any dispute, or facilitate any anangement with a third person ; feU it is 
quite clear, that a lessee cannot eniorce specific perfonnance of a contract for an 
assinmient of his leasehold interest, without showiiu^ an unexceptionable title in 
the lessor: in the case of a bishop's lease, however, the use of the bishop's seal is 
held to afford a presumption of regularity, rendering the production of the bishop's 
title unnecessaiy : see note 8 to Voaperr. Dmmt 1 V. 565. 



THOMPSON ». JONES. 
[1808, FsB. 1,3.] 
SxavicE of Swbptena upon the father-in-law of an inlknt good serviee (a). 

Mb. Cooke for the Plaintiff moved, that service of the Subpcsna 
upon the father-in-law of an infant might be good service. 

The Lord Chancellor having some doubt upon it, the motion 
etood over. 

Feb. 3d. The Lord Cuancellob [Eldon]. — ^The Register has 
furnished me with several orders, that service upon the mother shall 
be good service upon the infant ; and I have found several in print* 
Therefore you may take the order (1). 

Whkn an infant is secreted by his parents, to prerent his being serred with a 
subwtnoj service on the parents is sufficient: tSamtan v. ManheU^ 1 DicL 77; 
& C. 2 Atk. 7a 

(a) For the mode of serving the mAnami on infants, see 1 Barbour, Cfa. Pr. 51. 
53; 1 Dan. 229, 563 ; Bamk of Onianoy. .Slhm^, 2 Paige, 301 ; 1 Smith, Ch. Pr. 
(Am. ed.) 117 ; 2 Macpherson, Infants, (Lond. ecL 1842,) ch. 33, § 2, p. 401, 402. 

(1) Baker r. lUlmea, 1 Dkk. la 
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ROBINSON V. nCKELL. 
[Rolls.— 1803, Feb. 7.] 
BsquEST to A. for her and her children's use. A transfer decreed to A. (a). 

Mart Hooke by her will, dated the 7th of April 1793, among 
other legacies bequeathed as follows : 

'< I bequeath likewise 2000^. Reduced Annuities to Mrs. Hooke, 
widow of my late brother the Rev. Mr. Thomas Hooke^ to have 
the interest of the same during her natural life, with remainder to 
her daughter and my niece Mary Ann Robinson for her and her 
children's use, which she either now has or may have, for ever." 

The testatrix died soon afterwards. After the date of the will 
Mrs. Robinson had three children. Mrs. Hooke, the widow, died 
in 1801 ; at which time the only surviving child was Lucius Hooke 
Robinson, born on the 12th of September, 1793 : the other children 
having died soon after their birth. 

The bill was filed by Mr. and Mrs. Robinson against the ex- 
ecutor and the infant for an account and payment of the dividends 
accrued and to accrue; and that the executor may transfer the 
Bank Annuities as shall appear to the Court to be according to the 
will. 

Mr. W. Agar, for the Plaintiffs, cited Cooper v. Thornton (1). 

Mr. Husony for the infant, cited Wilson v. VansUtart (2). 

Mr. Richards, for the executors. — ^The question is, whether more 
was intended for the Plaintiff, Mrs. Robinson than her 
[• 143] * share of this fund. The bequest is for her and her chil- 
dren, after an interest for life to another person ; and the 
executors were to continue trustees for them. It is not like Cooper 
V. Thornton, These words are used from caution, to prevent her 
husband from having any thing to do with it 

Mr. JV. Agar, in reply, observed, that the Court could not ascer- 
tain the shares. 

The Master or the Rolls [Sir William Grant]. — ^It strikes 
me so. I think, this is like Cooper v. Thornton. The bequest is to 
Mrs. Robinson in the first place ; and if it stopped there, it would 

{a) Where a bequest is made to one, to be equally divided between himself and 
his familv, or to one for his own and his children*s use, or to any one wholly or in 
part for the infant, the legacy may be safely paid to the person appointed to receive 
It 2 Macpheraon, Infants, (Lond. ed. 18&), 273 ; 1 ib. 245. 

The person to whom the payment is made shall be accountable for the fund to 
those for whose benefit the trust is created. Ifoods v. fVoods, 1 My. &, Craig, 409. 
Such a trustee is not at liberty to assign the fund to his creditors, or to any person 
without regard to the interest of the child. Wttherdl v. WUaon^ 1 Keen, 80; 
1 Macpherson, Infants, (Lond. ed. 1841,) 245. See Hddow v. HadotVj 9 Sim. 438; 
Jubber V. Jubber, ib. 503. See, farther, on this subject, 2 Williams, Executors, 
(2d Am. ed.) 1008, 1009, 1010; Cooper v. Thornton, 3 Bro. C. C. (Am. ed. 1844,) 
96-99, and notes. 

(l)3Bro.C.C.9G,18a^ 

(2) Amb. 562. 
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be absolute to her. But the will goes on to declare a use ; which 
is for her own benefit and that of the children. I think, the Plaintiffs 
must have a decree fbr a transfer and payment of the dividends 
accrued (1). 

In the case of Brwen v. CoMiiiu^'or, 4 Ves. 498, a legacy was given to a father, 
'^the better to eiiable him to provide fbr his younger childreD;^ the father oon- 
atnUd to secure the capital, but was held entitled to the interest: see the note to 
the case above cited. 



TURNER V. MORGAN. 

[1803, Jaa. 27, 28; Feb. 8.] 

A COMMISSION for Partition of a house decreed (a). 
Partitbn of a house by writ (&), [p. 145.] 

The bill prayed partition of a house at Portsmouth, and an ac- 
count of the rent, under the following circumstances : 

The house was devised to three persons ; equally to be divided. 
The Plaintiff purchased two thirds. The Defendant was tenant of 
the house at a rent of 22/. a year; and refusing to raise the rent, 
the Plaintiff in 1799 brought an ejectment for two thirds ; the other 
tenant in common refusing to join. That ejectment was defeated ; 
the Defendant purchasing the remaining third ; upon which the bill 
was filed. 

Mr. RomiUy and Mr. WeaVy for the Plaintiff, relied on 
* the passage in Lord Clarendon v. Hornby (2), that if [* 144] 
there is but one house, or mill, or advowson, the entire 
thing must be divided ; observing, that the Plaintiff offered by his 
bill either to buy or sell ; and that under the circumstances there 
must be a partition of the house. 

Mr. Mansfield and Mr. Thonuoni for the Defendant. — ^In Lord 
Clarendon v. Hornby the Lord Chancellor ought to have mentioned 

(!) See anU^ BarUm v. Cboke, voL v. 461, and the note, 4G3. 

(a) As to the jurisdiction of equity in cases of partition, see MtmAf v. Mundy^ 
mile, 4 V. 122, note (6); 2 Barbour, Ch. Pr. 284, 285; Graham on Jurisdiction, 
(ed. 1839,) 564-^568; MtMetM y.MatiheiM, 1 Edw. Ch. 568; Cheueman v. Thome, 
1 Edw. Ch. 629 ; 1 Story, £(|. Jur. ch. 14, § 646, «< teq. ; 4 Kent, (5th ed.) 364, 365* 
and notes ; Coleman v. Huichinwnj 3 Bibb, 209. 

Where the title is denied, or suspicious. Courts of Equity will not interfere un- 
til the party seeking a partition has liad an opportunity to try his title at law. See 
4 Kent, (5th ed.) 364, 365 ; Manvers v. Manners, 1 Green. Ch. 384 ; Straughan v. 
Wri^, 4 Rand. 498 ; StuaH v. CoaUer, 4 Rand. 74 ; WUkin v. Wilkin, 1 John. Ch. 
Ill; 0»e v.5iiiaA,4 John.Ch.271; PAe/jw v. Given, 3 John. Ch. 302; JMbvimv. 
8m^ State £q. Rep. S. C. 10& 

(6) In Massachusetts, Maine, New Hampshire, Ohio, Illinois, and Georgia, and 
probably in most of the other States, partition may be obtained by petition to the 
Courts of Law without writ Sec 4 Kent, (5th ed.) 364, and notes; MorriU v. 
Marria, 5 N. Harop. 134; see, ooif, p. 145, note. 

(2) 1 P. WilL 446. 
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how the partition should be made. It is observed in that case, that 
it would ruin the property ; and it was held, that, if the case admit- 
ted compensation, all, that could be insisted upon, was the fair 
valuQ. The offer in the bill to buy or sell at the same price is 
specious : but the motive is equally bad. The Plaintiff knew, the 
Defendant, not long ago a bankrupt, could not buy at that price ; 
and he could not sell the premises, where he had carried on his 
trade many years. 

Mr. RomiUyy in reply. — A Court of Equity in granting a Com- 
mission of Partition proceeds exactly upon the same grounds as the 
writ ; and the only sort of house, that cannot be the subject of it, 
according to Lord Coke (1), is a castle ; being necessary for defence 
of the realm. In the case of Bemony an attorney at Cockermouth, 
there was an instance of a partition of a house by actually building 
up a wall in the middle. In Parker v. Gerard (2), it was held, that 
a decree for a partition is matter of right ; and cases of great incon- 
venience are there cited: particularly one, where the Defendant 
would rather have given up his share : yet a partition was decreed, 
and at their joint expense. 
The Lord Chancellor [Eldon]. — ^There is no doubt, what I 

shall finally do in this cause. But I will give the Defend- 
[* 145] ant * time to cpme into terms. If it is of consequence to 

him to retain the possession, the worst thing for him will 
be a decree : for I must turn him out of possession. This would 
be a fair proposition : a reference as to the value, and to which party 
the option of buying or selling should be given. It is of great value 
to both parties : to the Defendant as a shopkeeper ; and to the Plain- 
tiff as contiguous to other estates. Out of mercy to the parties I 
will let it stand over : but I have no doubt what is to be done, if 
they will have a decree. 

Feb. 8th. The Lord Chancellor [Eldon]. — ^It cannot be de- 
nied, that a partition is due now under the Statute, to divide this 
species of inheritance ; and I know no rule, but by considering the 
Commission as due in a case, where the writ would lie. The law 
says, there is no inconvenience in the partition of a house ; as in 
the case of dower. The difficulty is no objection in this Court (3). 
That is laid down in Parker v. Gerard, and appears more strongly 
in Warner v. Baynes (4) ; where there was almost insuperable 
difficulty (a). I am therefore of opinion, that, if the parties insist 

(1) Co. Lit 31 6, 32 0. 

(2) Arab. 236 ; Jigar v. Fairfax, post, vol. xviL 533. 

(3) See post, vol. xv. 14, WaUrs v. Taylor; Adlty v. The WkUOabU ComjKmy, 
xviL 315. 

(4) Amb. 589. 

(aS See 1 Story, Eq. Jnr. § 656. 

Where a mill, mill-dam, and mill-stream constitute one entire tenement, held 
by tenants in common, a petition for f>artition of the dam and water akme cannot 
be sustained. It is questionable whether a mill-dam and mill-streoin aie property 
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upon having the law take its course, the Commission may pro- 
ceed (1). 

As to the account, there is a possible distinction between the 
time, during which the Defendant was tenant, and since he became 
owner of one third. But justice will be answered by inquiring, 
what would have been a reasonable rent for these premises in each 
and every year, for which the account is sought by the bill. 

With respect to the eouitable jurisdiction in matters of partition, see the notes 
to Mundcttf V. Mundayy 2 V. 122, and, as to the manner in which theportition in 
the principal case was executed, see Mr. Vesey's note to Watson v. 7m Duke of 
/ToWmmbtHandj 8 Ves. 157. 

of such a nature as to be capable of partition by metes and bounds. MilUr v. 
MiUer, 13 Pick. 237. 

In Massachusetts, when the premises, of which nutition is demanded by the 
petition, consist of a mill or other tenement which cannot be divided without 
damage to the owners, or when 9Slf specific part of the estate is of greater value 
than either party's share, and cannot be divided without damage to the owners, 
the whole estate, or the part thereof so incapable of division, may be set off to any 
one of the parties who will accept it, he paying to any one or more of the others 
such sums of money as the commissioners may award, to make the partition just 
and equal ; or the commissioners may in such case assign t^e exclusive occupancy 
and enjojrment of the whole, or any part, as the case may be, to each of the par* 
ties, alternately, for certain specified times, in proportion to their respective in- 
terests therein^ Mass. Rev. Stat ch. 103, § 25, 26. See Ca Litt 1646, ; Bishop 
qfSaHsbury v. PkOlips, Carthew, 505 ; Momtt v. MorriU, 5 N. Hamp. 134 ; Thaver 
V. Thmer, 7 Pick. 209 ; Lister v. Lister^ 3 Young & Coll. 540 ; Brookfield v. ffU- 
Karn, 1 Green. Ch. 341 ; Larkin v. Mamh 3 Puge, 27 ; 1 Smith, Ch. Pr. (Am. ed.) 
480, 481. 

A partition of a mill privilege was sustained where it was made by assigning to 
each of the owners so much water as would run through a gate of certain dimen- 
sions, such division not being shown to be veiy injurious to the estate. MorriU v. 
Morrill, 5 N. Hamp. 134. 

(]) The Commission having been executed, an exception was taken by the De- 
fendant, on the ground, that ttie Commissioners allotted to the Plaintiff the whole 
stack of chimneys, aU the fire-places, the only staircase in the house, and all the 
conveniences in the yard. Ailer Trinity Term, 1st August, 1807, the Lord Chan- 
cellor over-rtiled the exception ; saying, he did not know how to make a better 
partition for these parties ; that he granted the Commission with great reluctance ; 
out was bound by authority ; and it must be a strong case to induce the Court to 
interpose ; as the parties ought to agree to buy and sell. 
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NIELSON V. CORDELL. 

. [1803, Feb. 8.] 

In an account against an executrix the Master was directed to allow items, upon 
vouchers, which it should be vjerified by affidavit were impounded in the Eccle- 
siastical Court (a). 

A DECREE being made, directing an account in the usual way 
against an executrix, it was objected for the Defendant, that vouch- 
ers were impounded in the Ecclesiastical Court, and the habit of that 
Court is not to give up any thing once impounded ; and it was sug- 
gested, that the expense of having the officer to attend the Master 
would be considerable. 

The Lord Chancellor [Eldon] under these circumstances direct- 
ed, that the Master should allow items upon vouchers, which it should 
be verified by affidavit were so impounded. 



POWELL V. MARTYR. 

[Rolls.— 1803, Feb. R] 

To excuse a purchaser from paying interest during the delay in clearing difficul- 
ties as to the title, it is not sufficient, that the money was appropriated and un- 
productive ; but the vendor must have notice of that (b). 

The bill, filed upon the 15th of November, 1800, by trustees for. 
the sale of estates, prayed, that the Defendant, a purchaser, may be^ 
decreed to complete his purchase, and pay the sum of 580/., the 
residue of the purchase-money, after deducting the deposit, with in- 
terest from the 24th of June, 1799 ; or to pay the said sum of 
580/., and permit the Plaintifls to receive the rents from that time. 

The Defendant the purchaser at a sale by auction on the 31st of 
May, 1799, made a deposit of 20/. per cent, and signed the usual 
agreement. One of the conditions of the sale provided, that the 
purchaser should pay the remainder of the purchase-money on or 
before the 24th of June next ; from which time the purchaser should 
receive the rents and profits ; and that he should have a proper 

{a) See 2 Smith, Ch. Pr. (Ani. ed.), 112. . 

(h) Brodtenbrough v. BlyUie, 3 Leigh, 619. See, for a full consideration of this 
subject, 3 Sugden, Vend. & Purch. (6th Am. ed.) ch. 16, § 1, p. [981 62, d seq.; 
Wamrtjgkt v. lUedy 1 Desaiis. 573; fFitrhiman v. Reside, 2 Dcsaus. 578; MeCann 
V. Forbes, 1 Hogao, 13 ; WvnUir v. Blades, 2 Sim. & Stu. 393 ; Hundley v. Ltfons^ 
5 Munf. 342; Mayo v. Purcell, 3 ib. 343; Boyle v. Roivand, 3 Desans. H55 ; Es- 
daile v. Stephenson, 1 Sim. & Stu. 122; Breckenridgc v. Hoke, 4 Bibb, 273. 

The vendor ia entitled to interest on the money after it is due. The purchaser 
is entitled to the rents and profits from the time when ho was entitled to the pos* 
session. Baxter v. Brand, 6 Dana, 298 ; Bias v. CHovtr, 1 HoflT. 72. 
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conveyance of the estate at his own expense on paying the remain- 
der of the parchase-money. • 

* Some objections were taken to the title, upon which [* 147] 
a kMig correspondence took place ; and after a considera- 
ble dehy those objections were cleared. The answer stated, that 
during the whole of that time the Defendant's purchase-money was 
lying in the hands of his solicitor for the express purpose of being 
paid according to the conditions, as soon as the Plaintiffs should have 
made a good title ; and said money was always ready to be so paid ; 
and was and hath been during the whole 4ime unemployed by and 
useless to the Defendant : he having from the moment he paid it to 
the hands of his solicitor (which he did before the 24th of June, 
1799) for the express purpose of paying his purchase-money accord- 
ing to the conditions of «de, considered it as specifically appropri- 
ated to that purpose ; and the same was accordingly so kept unem- 
ployed and appropriated by Defendant ; that the money was not de- 
posited in the hands of any banker ; but was, as aforesaid, paid into 
and left in the hands of Defendant's solicitor, as being the readiest 
place for its application to the purpose of the purchase, as soon as 
Plaintiffs should have made out a good title. 

Upon these grounds the Defendant submitted, that he is entitled 
to be let into possession, and receipt of the rents from the 24th of 
June, 1799, on payment of the remainder of his purchase-money. 

An offer had been made on the part of the Defendant to divide 
the sum in dispute ; which at that time was but 24^. : but that offer 
was rejected. 

The Plaintiff's solicitor proved, that no notice was given of the 
money being placed any where, orampounded ; nor any information 
fartlier than that the money was ready. 

* The Defendant's solicitor by his depositions stated, [* 148] 
that the abstract was delivered about the 20th of June, 

1799; that ^notice of the purchase-money being ready was given to 
the Plaintiff's solicitor previous to the 18th of July, 1799 ; that pre- 
vious to the 3 1 St of May, 1799, there was a sum of 300/. and up- 
wards in the hands of the deponent, belonging to Defendant; who 
directed that sum to be applied in part of the purchase-money ; and 
on or about'tlie 22d of June remitted to deponent a farther sum to 
make up the purchase-money ; and the whole of such purchase- 
money was really and bona fide specifically appropriated and set 
apart by the Defendant in the hands of the deponent for the sole 
and express purpose of paying for said premises on having a good 
title made ; and that such money hath ever since remained and now 
remains so appropriated ; and that the Defendant hath not received 
or made, nor is entitled to receive or make, in any event, any inter- 
est, profit, benefit, or advantage, in any manner therefrom, save 
by his being let into the receipt of the rents from the 24tli of June, 
1799. 

Mr. Romilly and Mr. Stanley for the Plaintiff, insisted, that the 
Defendant ought to have given notice, that the money was appropri- 
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ated, and unproductive; and remarked the guarded manner, in 
which the depasition was expressed. 

Mr. Hart J for the Defendant. 

The Master of the Rolls [Sir William Grant]. — ^The rule 
is perfectly clear, and perfectly reasonable ; that if a purchaser is 
let into possession and perception of the rents and profits, he shall 
pay interest for his purchase-money (1). On the other hand it must 
be admitted, that a case may be, in which he shall not pay interest, 
notwithstanding he has the rents and profits. But it must 
[• 149] * be a strong case, and clearly made out. In this instance 
it is proved only, that the party having money in his at- 
torney's hands, makes up that sum the amount of the purchase- 
money ; and during the whole term elapsed in clearing the title it 
remains in his hands. Perhaps he loses the interest : that is, during 
that time interest was not made. It does not appear, whether 
interest was ^made or not : or, if made, what has become of it. It 
does not follow, that the mere circumstance that the vendor was not 
ready to complete the title at the day will vary the rule. The pur- 
chaser must state something more than mere delay : namely, that 
he has not had the benefit of his money ; and, I think, it is reason- 
able to add the other term that has been mentioned ; that in some 
way it shall be intimated to the vendor that the purchaser has placed 
himself in that situation ; his mon^y unproductive, and to wait the 
event. Otherwise there is no equality. The one knows, the estate 
produces rent : the other does not know, that the money does not 
produce interest. Wherever therefore the purchaser is delayed as 
to the title, and means to insist upon this, he ought to apprise the 
other party, that he is making no interest. 

In this case the purchaser gave no such intelligence. There was 
no information beyond what is to be presumed from the agreement 
itself : namely, that the purchase-money is ready ; and has been 
ready ever since the day. It was not intimated, that the purchaser had 
put the money into the hands of another person, namely, his solici- 
tor : still less, that he did not mean to take it out of his hands ; but 
intended to let it remain, till the difficulty as to the title was cleared 
up. The Plaintiffs therefore are right. But I wish they had ac- 
cepted the offer to split the difference, at that time only 24/. 

Therefore decree a performance ; but without costs. 

See, anUf note 3 to CoLcrafl v. Boebwkj 1 V. 221, and note 2 to Painev.MdUry 
6 V. 349, as to the rule (suDJect only to very special cases of exception) that a 
purchaser must pay interest on his purchase-money, and is entitled to the rents 
and profits, from the time when the purchase ought to have been completed. 

(1) JFYiM^er v. Codcer, poHy vol. xii. 25. 
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LEWIS V. MADOCKS. 
[1808, Feb. 9, 10.] 

Execution of a contract on marriaffo by bond, with condition to settle all the 
personal estate, that the hnsband should at any time during the coverture be 
possessed of. 

Richard Madocks previously to his marriage with Ann Mathews 
executed a bond, dated the 30th of December, 1770, in the penalty 
of 5000/. ; reciting the intended marriage ; and that Madocks was 
to receive the sum of 100/., together with certain goods, household 
stuff and furniture, therein mentioned, as the marriage portion ; and 
which goods, household stuff, and furniture, with certain clothes and 
wearing apparel of Ann Mathews, it was agreed, should be at her 
decease disposed of, as therein mentioned ; and fiirther reciting, that 
the said sum of 100/., the marriage portion of Ann Mathews, so 
given by her father, should, in case there should be no issue, go and 
remain to Richard and Ann Madocks, and the survivor, and the ex- 
ecutors, administrators, and assigns, of such survivor for ever ; and 
that it was farther agreed, that as well for and towards the support 
and maintenance of Ann Mathews, in case she should survive her 
said husband, as also for making a better provision for the issue of 
her body by the said Richard Madocks, he, the said Richard Ma- , 
docks, his executors and administrators, should and would by deed 
or will convey, give, devise, and assure, all and singular his ready 
money, goods, chattels, and personal estate and effects, to and for 
the use and behoof of him, the said Richard Madocks, and Ann, his 
said intended wife, and the survivor of thdm, for ever, subject never- 
theless to the payment of the sum of 3002. immediately upon the 
decease of the survivor of them to and amongst such child or chil- 
dren of the body of the said Ann, son and sons, daughter and datigh- 
lers, as should be then living, in such shares and proportions as such 
survivor should by deed or will limit, direct, or appoint ; and the 
condition of the said obligation was, among other things, that if 
Richard Madocks would and should deliver the said 
* goods, &c., and pay the said sum of 100/., as therein [*151] 
mentioned, and in case he should well and sufficiently de- 
vise, convey, or assure, all and singular such goods, chattels, person- 
al estate and effects, that he should at any time during the joint 
lives of him, the said Richard Madocks, and of Ann, his then in- 
tended wife, be possessed of, to and for the use and behoof of him 
the said Richard Madocks, and the said Ann, and the survivor of 
them both, for ever, but subject and liable and charged and charge- 
able with the payment nevertheless of the sum of 300/. immediately 
upon the decease of the survivor of them both to and amongst such 
child and children of the body of said Ann by Richard Madocks be- 
gotten, son and sons, daughter and daughters, as should be then liv- 
ing, in such shares and proportions as the said Richard Madocks and 
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Ann should by deed or will, &c., appoint, then the said bond should 
be void. 

The marriage took place soon afterwards. Richard Madocks at 
the time of the marriage had no real estate. In 1778 he contract- 
ed for the purchase of real estates for the sum of 162 IZ. ; which es- 
tates were by indentures of lease and release, dated the 2d of Febru- 
ary, 1779, conveyed to a trustee, in trust for Richard Madocks, his 
heirs and assigns for ever. Of the purchase-money 600/. was. his 
own money ; and the rest borrowed ; which debt he reduced by de- 
grees, so that only 521/. remained due from him at his death on that 
account. He also laid out about 600/. in erecting a dwelling-house, 
and in lasting improvements on the estates so purchased. 

Richard Madocks died in July, 1793, intestate and without issue. 
His widow obtained administration ; and took possession of the es- 
tates purchased by her husband. In 1799 she married 
[•152] William Lewi^. The * brother and heir at law of Richard 
Madocks brought an ejectment : upon which the bill was 
filed, praying, that it may be declared, that the Plaintiff Ann Lewis, 
as having survived Richard Madocks, is become entitled in equity to 
the said estates ; and that the trustees may be directed to convey 
accordingly ; or, if the Court shall be of opinion, that the Plaintiff 
is not absolutely entitled to the said estates, that it may be declared, 
that the said estates are subject to and charged with the amount of 
the money laid out by Richard Madocks or the Plaintiffs since his 
death in the purchase or improvement thereof, &c. ; the bill alleging, 
that the Plaintiff Mrs. Lewis had laid out 200/. in improvements ; 
and had purchased bthcr estates in the same parish. 

The Defendant Madocks by his answer claimed as heir at law of 
his brother ; insisting, that' he was not precluded from purchasing 
real estate, and leaving it to descend to his heir, or otherwise dispos- 
ing of it ; but if he was by the bond precluded from converting such 
personal estate as he then had into real, yet it was competent to him 
to purchase real estate with any savings be might make ; and to 
leave such real estate to descend to his heir, or otherwise dispose of 
it. He also claimed, as a creditor of his brother ; insisting, that, 
before the Plaintiffs can retain any part of the personal estate, they 
must discharge the debts ; and he submitted, that they are not enti- 
tled to any money laid out in repairs or improvements since the 
death of Richard Madocks. 

Mr. Richards and Mr. JRoupe/, for the Plaintiffs. — ^Upon the first 
question, whether the Plaintiffs are in equity entitled to the estate 
purchased, it cannot be said, this bond is not legal. The only dif- 
ficulty is in ascertaining the property bound at any one period. 
There is no case precisely similar. In most cases of this 
[*153] *kind the engagement was confined to property, which 
should be left at the death of the party ; this applies to all 
he should have at any time during the coverture. The intention is 
perfectly clear. It cannot be contended, that every specific article 
was bound: bat the Court will give effect to the intention, as far as 

VOL. VIII. 8* 
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it can be effected. The meaning was, that whatever personal estate 
he should have during the marriage should pass t6 the wife surviv- 
ing, whether in the shape of real estate, or continuing personal. It 
is admitted Madocks was not seised of any real estate at the time of 
his marriage ; and clear therefore, that any real estate afterwards 
purcha9.ed must have been purchased with the personal estate. If 
the whole personal estate was contracted to be laid out in real estate, 
a purchase of land would be a fraud upon the contract, if the land 
is not bound. He had no means of paying for it but out of his 
personal estate, unless by creating a debt ; which is a charge upon 
his personal estate. He has left the real estate without any dbposi- 
tion by will ; from which it must be supposed, he meant his wife to 
take it according to the bond. The estate was conveyed to a trus- 
tee ; by which his wife is deprived of dower. The cases of Randall 
V. WilUs, (1) Colbome^s Case (2), and Jones v. Martin (3), are in 
fevor of the Plaintiff's construction. 

Mr. BomUly and Mr. BonaaU, for the Defendant. — ^The question 
is, whether Madocks could not, during the whole course of the mar- 
riage acquire, and make any disposition of, money without a breach 
of the condition of this bond. According to that condition his 
wife is entitled to his daily earnings. Ought a construction to be 
made so extravagant, so destructive of the object of the con- 
tract of marriage, to provide for the mutual •comfort and [* 154] 
happiness of both parties in that state ? The Court would 
be very unwilling to impute to them an intention, wholly destructive 
of that object ; and would give no assistance to such a claim ; but 
leave the parties to law ; where the whole relief may be obtained, 
if they are entitled. In the cases cited there was no adequate rem- 
edy at kw. Next they went upon fraud. The House of Lords 
in Janes v. Martin Went entirely on that ground ; and so in the case 
of a freeman of London the transaction must be in fraud of the 
custom ; and in a late case in the House of Lords upon the widow's 
jus relicta, in another part of the island, the point was the bona fides. 
In this case the only construction, that can be made, is, that the 
personal estate he should be actually possessed of at his death was 
the subject. If no damages could be recovered at law, a Court of 
Equity will give them no assistance. * 

Mr. Richardsy in reply. — It is impossible to get rid of the words, 
comprehending (expressly all the personal estate, that he should at 
any time during their joint lives be possessed of ; incapable therefore 
of being confined to the time of his death ; and there is nothing 
contrary to law in this engagement. Can the husband defraud her 
of the effect of it by laying the personal estate out in land ? In the 
point of view, in which this question is discussed, it is here only. 
The Plaintiffs cannot call for the estate, and have a conveyance 
without coming here. This is the property of the wife, only put in 

(1) jMe, vol. v. 262 ; see the note, 276. . 

(2) Cited atiU, vol. v. 265. 

(3) 3 Anstr. 882; aiiie, vol. v. 266, n. 
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a different shape. The widow is bound to come here against the 
trustee ; and therefore is entitled to have complete equity. 

Feb. llth. The Lord Chancbllob [Eldon]. — I have looked 

into the cases ; and have not found any like this. The 
[* 155] case of Randall v. fViOity which is * principally referred 

to, involved a good deal of difficulty ; and some of a 
species that I do not perfectly understand how the decree has dis- 
posed of. That was a case, in which the articles were to have effect 
by attaching trusts upon that, which was the personal estate at the 
date of the articles, or which should be the personal estate at the 
end of three months after the marriage. It rested under those arti- 
cles upon covenant : but, being upon marriage, this Court looked at 
it as if executed by an absolute conveyance and assignment. A set- 
tlement was executed after marriage ; but it did not contain any 
covenant, to prevent him from laying out such personal estate as 
was in his own dominion in land. I do not find, that those subjects 
of property, which would be comprised under the general descrip- 
tion of all and singular his personal estate, of which he was possess- 
ed at the execution of the articles, were described by schedule 
or otherwise in any manner, so that they could be traced. It is 
reasonably clear that, when it was once actually determined, that 
the property, which was laid out in land, was a part of the subject 
assigned by the settlement, there could be no difficulty in saying, 
that personal estate at least must be called back ; as clothed with 
a trust created by those articles or that settlement (a). The course 
of the argument took quite a different turn : namely, that there 
ought to have been a covenant, that whatever personal estate should 
be laid out in land, that land should be considered as personal estate. 
In the cases upon the custom of London it is very familiar, for the 
purpose of avoiding questions, whether personal estate is laid out in 
land in fraud of the custom, to have an express covenant, that what 
is laid out in land shall be considered as personal estate, to be dis- 
posed of according as the custom and statute law together direct. 

But that is a case of a different sort from that of Randall 
[* 156] V. fViUis; for the * covenant there attaches from time to 

time upon all he acquires from the marriage to death. But 
in that case the personal estate he had at the date of the articles was 
pxpressly made the subject of trusts in the settlement ; bound there- 
fore by the settlement ; and the question did not at all attach upon that 
personal estate to be acquired between the date of the settlement and 
the death of the testator. Suppose, the trustee there had got his hand 
upon the stock and all the other personal estate, and retained them : 
they would be possessed by him as trustee for the uses of the arti- 
cles and settlement ; and there never could have been any question, 

(a) See on the subject of purchases made with trust money, 3 Sugden, Vend. 
& Purch. (6th Am. ed.), ch. 20, § 3, p. 187, [270], d sea., and notes ; 2 Story, Eq. 
Jur. § 1210, § 12()0, and notes; Boyd v. AFLcanj 1 John. Ch. 582 j Murraij v. 
Li^burn, 2 John. Ch. 442, 44a 
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whether any creditors of the author of the settlement could touch 
it ; being personal estate in the hands of the trustee, bound by the 
articles or settlement, and not in any sense his personal estate. From 
the manner, in which the decree is framed, as to the account directed 
of the debts, I cannot collect, whether those debts, when the ac- 
count was taken, were to attach only upon such personal estate as 
was not included in the settlement, or on the other hand upon that 
personal estate also, that was subjected to the uses of the settlement : 
namely, that, which he had at the time of the settlement. But it is 
reasonably clear, that the Court having once traced it, and ascertain- 
ed the subject of the settlement, that personal estate could not be 
available to creditors, particularly upon debts accruing afterwards. 

The case of Jonts v. Martin was of quite a different nature : one 
of those loose cases of a covenant to leave to one child an equal 
share of the personal estate ; and it was held by the House of Lords 
to mean only to leave the covenantor fully at liberty to dispose, prov- 
idently or improvidently, of his personal estate, such as it was, or 
might be till his death ; provided he disposed of it absolutely as 
against himself: but if he did not strip himself absolutely 
•of the interest in the property, he could not by reserv- [• 157] 
ing an interest for life and giving to some one favorite 
child defeat the covenant; that it would be a fraud upon it 

But that case and Randall v. Willis do not bear upon this ; for 
this is that case, which in the discussion of Randall v. Willis was 
looked upon as one, that in all probability never would occur : name- 
ly, a covenant to settle all tlie personal estate he should at any time 
be possessed of ; attaching upon each article, that he had, and that 
from time to time he should become possessed of. It is very strong 
for a Court of Equity to say, that, because it is difficult to execute 
the covenant in particular cases, that may occur, tlierefore it shall 
not be executed (I). The same objection was there taken : is it to 
attach upon every chair and table, &c. ? That difficulty occurred 
equally in Randall v. Willis ; but it was got over thus ; that if the 
Court finds a solid subject of personal property, they would attach 
it rather than render the covenant perfectly nugatory ; though they 
did not know what to do with the argument showing the absurdity 
of it. This case affords another difficulty ; which made me wish to 
understand more correctly this case of Randall v. Willis : that is 
the manner of purchasing, by contracting a debt. Who is to satis- 
fy the claim of the creditor in a question between the wife and the 
heir. Suppose, the husband possessing 600/. had borrowed 600/., 
and bought an estate of the value of 1200/., and died that moment. 
If the former sum is to answer for the money borrowed, the wife 
gets nothing by the covenant under such circumstances. I incline 
to think, the money borrowed must be considered personal estate, of 
which he was possessed. At least that point is fit for dis- 
cussion; that * having borrowed the money he became [• 158] 

(1) Turner v. Morgan^ cm/e, 143. 
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possessed of it; that all, which he had possessed became subject 
to the uses of the settlement, but as personal estate; and then 
she would with propriety be called upon to pay the 600^. ; for 
she would have the other for her own benefit: I shall therefore di- 
rect an inquiry, something like that in Randall v. WtOit. 

Declare, that the personal estate, of which the husband was pos- 
sessed during the coverture, is liable to this bond. Direct an .inqui- 
ry, whether any and what part of such personal estate, whereof he 
was possessed at the time of his marriage or at any time afterwards, 
was laid out in any and what lands, and under what circumstances ; 
and let the Master state all the particulars relative to such purchases, 
and the consideration money advanced ; when such purchase-money 
was paid respectively ; and whether, if it appears, any part of the 
money advanced upon any such purchases was borrowed, the hus- 
band in his life paid off the whole, or any and what part thereof; 
and whether any and what part thereof has since been paid off. 
Direct an inquiry, (without prejudice to any question,) what debts 
he owed at his decease ; and what, if any, now remain unsatisfied ; 
and what personal estate he left at the time of his death ; also, 
what money has been laid out by the Plaintiff Mrs. Lewis, since 
she has been in possession ; distinguishing, what has been laid out 
in lasting and substantial improvements (1). 

1. That the difficulty which an application to a Coart of Equity may involve, 
is, of itself, no sufficient reason for refusing to entertain such application, but that 
the Court must deal with the difficulties as well as it can ; see, anttj note 4 to 
BandaU v. WiUU, 5 V. 266. 

2. A covenant may be so framed as to give a party an absolute power of dis- 
posal and expenditure during his life, yet prevent him from alienating the property 
which is the subject of covenant, by any aisposition which is in effect, thougn not 
in form, testamentary; or converting tne property so as to hinder its devolution 
according to the intent of the covenant: Gnesgor t. Kemp, 3 Swanst 406 ; Coch- 
runt V. Graham, 19 Ves. 66; Fhrieicue v. Heimah, 19 Yes. 71 ; BradM v. Brad- 
uA, 2 Ball & Beat 489; Medham v. KMum, 3 Bam. & Aid. 531. 

3. As to the preponderance of authority, in favor of holding that trust-moneys 
may be followed into land, see note 6 to Perry v. Philips, 1 Y. 251, and the far- 
ther reference tliere given. 



DARWIN V. CLARKE. 

[1803, Feb. 12.] 

AifswER admitting the execution of an instnmient, and craving leave to refer to 
it, when produced, is not a ground to move for the production; not admitting, 
that it is in the possession or power of the Defendant. 

Mr. Bell for the Plaintiff moved that the Defendant should pro- 
duce a power of attorney to collect the effects of a bankrupt, who 
absconded from his Commission about twenty years ago, upon the 

(1) Post, vol. xvii. 48. See the note, anU, v. 276. 
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answer; admitting, that such power was executed, and in the 
usual way craving leave to refer to the same, when it shall be pro- 
duced. But there was no admission, that it was in his possession, 
custody or power. 

Mr. Grimwood for the Defendant objected, that there was no 
charge in the bill, that the power of attorney was in his possession 
or power. 

Mr. Bell mentioned Gardiner v. Mason (1). 

The Lord Chancellor [Eldon] said, he was aware, such sweep- 
ing orders had been made : but the answer would not do ; not being 
an admission, that the instrument is in the Defendant's possession 
or power (a). 

The motion was refused (2). 

A MERE reference in an answer to deeds and papers, as bein^ in the defend- 
ant's possession (but neither makinff them part of the defendant's case, nor offerin|r 
to produce them), wiU not entitle we plaintiff to move for an inspection thereof : 
even a qualified submission to produce a deed, \f the Court shall require Uy does 
not fix the defendant, unless Uie Court, in its discretion, shall think fit to order 
the production : Mcms v. Wri^ht^ 14 Vcs. 313, and see the note to CoUwi v. Har- 
vqfj 12 V. 901. When, in ordinary cases, the Court ordens lettens and papens to 
be produced, it proceeds upon the principle, that those documents are, oy refer- 
ence, incorporated into the answer, and become a part of it: Evans v. Richardson^ 
1 Swanst 8; Marsh v. Sihbald, 2 Ves. & Bea. 376; Bird v. Harrison, 15 Ves. 
409. This is generally the case when documents are mentioned in a schedule 
annexed to an answer: (7\ndor v. MUnor^ 11 Yes. 41 :) for, in ordinary cases, this 
is an acknowledgement of the plaintiff's right to have the documents set forth in 
the answer; and it follows as a regular consequence, that he is entitled to the 
usual liberty of inspection, and also to a production before the examiner to prove 
the deeds, if necessary : but, although the deeds must, in such cases, be forth- 
coming at the hearing, if wanted, the Court will not take the custody of them in 
the interval, without a special case: Beckford v. WHdman, 16 Ves. 438, 442. 
Where an instrument is not, by reference, made part of the defendant's answer, 
tfie plaintiff is not entitled to its production, at least unless he can establish an 
interest in it: Smith v. Tks Duke of ^^^nikumberian^ 1 Cox, 363; BuHon v. M- 
mUe, 2 Cox, 242. See note 1 to Lcufv iSWletfrtii^ v. jfrnn^ See, 

also, the note to HuUon v. Morgan^ 6 V . 293, and the note to Bidutrds v. Jackson^ 
18 V. 472. 



(1) 4 Bra C. C. 479. 
(a) See Coc* v. iSM , 

(2) JtnU^ Lady Shafte^nary v. ^rrowsmith, vol. iv. 66; post/Tat^ v. MUner^ 



See Cock v. SL Bartholomew's Hospital^ anfe, 138, note (a). 
Ante, Lady ShqfUdnuy 
I; Mynsw. Wrijfkt^xiS.i 
, 2 Ves. iL Bea. 375 ; Em 
of Liverpool, 1 Swanst 7, 114. 



xi. 41 ; Atkyns v. Wr^chl, xiv. 211 ; Beekford v. trUdman, xvi. 438 ; Marsh v. Sib- 
bald, 2 Ves. Si. Bea. 375 ; Evans v. Bidiard, I%s Princess of f¥aUs v. The Earl 
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FLINT 9. BRANDON. 

[Rolls.— 1803, Feb. 16, 17.] 

Specific perfonnance of a covenant to make good a Gravel Pit refused (a). 
Principle of specific perf(»rmance, that the legal remedy is inadequate or defec- 
tive (6), [p. 16a] 

Bt indentures of lease, dated the 29th of July, 1789, Samuel 
and Thomas Brandon demised to the Plaintiff, his executors, &c., a 
piece of ground, called the Gravel Pits, at Newington, containing 
two acres, twelve poles, then in the possession of Thomas Glutton, 
to hold from the 29th of September, 1799, the day on which the 
lease to Glutton would expire, for the term c^ twenty-one years : 
nevertheless the same to be put into the possession of Plaintiff in 
the same state and condition as it was so expressly, covenanted, de- 
clared, and agreed, to be yielded up by the said Thomas Glutton, 
his executors, &c., unto the original landlord in and by 
[* 160] ' the lease granted to • Glutton ; paying the yearly rent of 
12/., with all the usual covenants. 

This lease contained a covenant by the lessors, that the Plaintiff, 
his executors, &c. should at the expiration of the then existing lease 
to Glutton be put into possession of the said premises thereby de- 
mised ; and that the same premises should be then in the same state 
and condition as he the said Thomas Glutton, for himself, his execu- 
tors, &c., did covenant, &c., to and with the original landlord, his 
heirs, &c., to leave and yield up the said premises. They also cov- 
enanted to grant to the Plaintiff two farther terms of twenty years 
each in succession on payment of a fine of 2/. 

The original lease was granted by Henry Pcnton to Glutton for a 
term, which expired on the 29th of September, 1799 ; and by a 
memorandum indorsed, dated the 8th of June, 1779, it was declared, 
that it should be lawful for Glutton, his executors, administrators, 
and assigns, to break up or dig for gravel, any part of the land ; and 
he thereby for himself, his executors, administrators, and assigns, 
covenanted to pay the sum of 20/. for every acre he should so break 

(a) Past, 164, notes. 

(6) The ground of the jurisdiction of Courts of Equity in such cases, is, that a 
Court of Law is inadequate to decree a specific performance, and can relieve the 
injured party only by a compensation in damages, which in many cases would fall 
far short of the redress, which his situation might require. Wherever, therefore, 
the party wants the thing in specie^ and he cannot otherwise be fully compensated. 
Courts of Equity will grant him a specific performance^ 1 Fonbl. Eq. b. 1, ch. 1, 
$ 5, note (o); HarrusU v. Yielding, 2 Sch. & Lef. 553; ErringUm v. Jyn£^,2 
Bro. C. C. (Am. ed. 1844), 341-^0, and notes ; Madison v. CtSnn, 3 J. J. Marsh. 
231 ; Caihcart v. Robinsim, 5 Peters, 264; 2 Story, Eq. Jur. § 716; Sears v. Bos- 
ton, 16 Pick. 357. 

The iurisdiction of Courts of Equi^ to decreo specific performance, may be 
distinctly traced back to the reim of Edward IV. 8 Edw. IV., 4, b. ; 2 Story, 
Eq. Jur. § 716 ; Fonbl. Eq. b. 1, ch. 1, § 5, note (o) ; Mosely v. Virgin, ante, 3 V. 
184, note (a). See Lucas v. Comerford, 3 Bro. C. C. (Am. ed. 1844), 166, 167, 
and notes. 
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up, or dig, and to make good, the same at or before the expiration 
of the within lease. 

Samuel and Thomas Brandon purchased this piece of ground from 
Penton. Thomas Brandon and Glutton died. 

The bill, filed in 1800 against Samuel Brandon and 'the executors 
of Thomas, prayed, that the Defendants may be decreed specifically 
to perfoim and carry into execution the grant, covenants, and agree- 
ments made with the Plaintiff* by the said indenture ; and 
that they may *be ordered to put the Plaintiff in posses- [* 161] 
sion of the piece of ground so demised to him in such 
state and condition as Glutton, his executors, (to. ought to have 
made good the same. 

The answer stated, that the Plaintiff was in possession ; and sub- 
mitted, that, if the Plaintiff has any demand, it is by action of cov- 
enant, and not by suit in this Gourt. 

Mr. Bichardr and Mr. Wingfield^ for the Plaintiff. — ^This cove- 
nant to fill up a gravel pit is clear ; and not like^ the case of build- 
ing a house ; as to which however there is a distinction taken ac- 
cording to Lord Rosslyn's opinion mMoteky v. Virgin (1), referring 
to the case of the Clergyman's House (2). This is as specific as 
the covenant in that case and the City of London v. Na$h ^) ; be- 
ing merely a covenant to level the ground. It would be difficult to 
frame a declaration from the uncertainty of the expense. 

Mr. RomiUy and Mr. Martin^ for the Defendant. — ^The prayer of 
this bill cannot be complied with : the Plaintiff being in possession. 
If such a bill as this can be filed, why not for specific performance 
of a covenant, that a lessee ploughing up meadow shall lay it down 
in grass ; or that a tenant shall cultivate in a husbandlike manner, 
&c. The point upon a covenant to build is very doubtful, upon the 
City of London v. Nash, and Lucas v. Comerford {4) ; upon which 
last case it has rested. In the Monmouthshire Case, as to 
the wharves, * the Lord Ghancellor cautiously avoided giv- [* 162] 
ing his opinion. That was a case of the wharves, &c., 
being particularly pointed out by the Act of Parliament. What can 
be more vague than the words of this covenant << make good the 
same ?" It must open to a great deal of inquiry, what this land 
was, before it was broken up. But this is clearly matter of pecu- 
niary compensation. Without doubt an action of covenant would 
lie ; and evidence might be given as to the expense of putting the 
land in that condition. In the instance of the common covenant to 
drain land, a specific performance, though much more convenient, 
was never heard of. Bills of this kind have been confined to sales 
of estates with the single exception of the City of London v. Nash ; 
which is much shaken by the later authorities. Why should not 
this relief be given equally upon any personal undertaking : to trans- 

(1) wfiOe, vol. iiL 184. 

(2) Men v. Hardinfc, Eq- Ca. Ab. 17. 
(3)3Atk.512; 1 Yes. 12. 

(4) 3 Bro. C. C. 166 ; antsj vol. i. 235 ; see the note. 
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fer stock : to deliver a certain quantity of hops : to roof or new- 
floor a house ? The object in those cases is as specific and certain ; 
yet upon every such attempt the bill has been dismissed with costs. 
The true ground of a specific performance is a remedy more effica- 
cious than that the law can give ; and, that a verdict would not give 
the specific thing. How is this to be followed up ? When will the 
covenant be satisfied ? Is the Master to report upon it ? 

Mr. Richardsy in reply. — ^The mere question is, whether this 
Plaintiff is to have what it was agreed he should have. That the 
engagement is clear, to fill up a gravel pit, and leave it, as it was 
before, cannot be disputed. If the meaning is to deliver the land, 
as the original lessee ought to have delivered it, the performance 
will be compelled ; though the time has expired. Though a com- 
pensation by damages might be given, there is a right to a specific 

performance. So a covenant to build a house admits 
[* 163] compensation, yet if the object is sufficiently * defined, a 

specific performance may be had. Upon a covenant to 
sell free from incumbrances an action would lie : but this Court 
would compel the vendor to pay off the incumbrance. 

The Master of the Rolls [Sir William Grant]. — ^This Court 
does not, I apprehend, profes^ to decree a specific performance of 
contracts of every description. It is only where the legal remedy 
is inadequate or defective, that it becomes necessary for Courts of 
Equity to interfere. In Erringtan v. Aynesky (1) Lord Kenyon 
says, *' a specific performance is only decreed, where the party wants 
tiie thing in specie ; and cannot have it any other way." I will not 
say, Courts of Equity have in every instance confined themselves 
within this line : but this being the principle, I will not deviate 
from it farther than I am bound from deference to precedent and 
authority. In the present case complete justice can be done at 
law (a). The matter in controversy is nothing more than the sum 
it will cost to put the ground in the condition, in which by the cov- 
enant it ought to be. The Plaintiff will be entitled to recover dam- 
ages in an action for breach of the contract. In some respects the 
legal remedy is better than any this Court can give ; for the Plain- 
tiff recovering, and having the disposition of the money, may per- 
form the work in such manner as he thinks proper : whereas, if a 
specific performance is decreed, a question may arise, whether the 
work is sufficiently performed. The jury tnay also take into con- 
sideration any injury to him by not having performed at the com- 
mencement of the lease : but this Court ci^n only decree a perform- 
ance now. 
[* 164] * As to the cases upon building contracts, it is unnec- 
essary to make observations upon them. If it is settled, 
that such contracts should be specifically performed, I should think 

(l)2Bro.C.C.341. 

(a) Sec Sears v. BorioUy IC Pick. 357 ; Hamdt v. YieUHng, 2 Sch. & Lcf. 554. 
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myself bound to follow that course, without inquiring, whether it is' 
strictly consonant to principle (a). But I am not barred from that 
inquiry, where a contract of another species is for the first time 
brought into this Court for a specific performance. No instance of 
a specific performance of such a covenant as this has been produced. 
Therefore I am at liberty to do, what upon principle ought to be 
done, to dismiss this bill (b). 

As to the general doctrines upon which Courts of Equity proceed, in enforcing, 
or refusing to enforce, specific performance of agreements, see, ante, the notes to 
Brodit V. SL Pavl, IV. 326. And, with respect to the cases in which a Court 
possibly would, by its officers, superintend the execution of a building contract, 
see note 2 to Luau v. Cwnerjwdy 1 V. 235. Specific performance of agreements 
will be decreed in equity, in cases where damages might be recovered at law, 
but such damages would not answer the intention of the contracting parties, and 
a specific performance is essential to justice : Dam v. Horn, 2 Sch. & Lef. 347. 
But, when the damages recoverable at law must be commensurate with the injury 
sustained by a breach of the contract, equity will not interfere : Hamdt v. lAdd- 
tn^, 2 Sch. & Lef. 554.' 

J a) An agreement to build a tavern, in partnership, at the joint expense and 
k, and for the joint benefit of the contracUng parties, to be held by them in fee 
simple, was decreed to be specifically performed at the instance of a partner, who 
furnished the ground for the purpose, and had fully performed the contract on his 
part £«rcftett v. BoUing, 5 Munf. 442. 

There seems to be a doubt, however, about the jurisdiction, in cases of cove- 
nants to build or rebuild, respecting which see 2 Stoiy, Eq. Jur. § 726, § 727, 
\ 728 ; Luau v. Comerford, 1 Ves. Jr. 235, note (1\ 236, note (2), of Mr. Hoven- 
den ; ;Sw C nom. Luccu v. CommeHbrdj 3 Bro. C. C. (Am. ed. 1844), 166, note 2, 
167, note (a) ; Eden, Injunct (2d Am. ed.), 47, 48, and note (a) ; Pembroke v. 
Thorpe^ 3 Swanst 437, note ; HiU v. Bareiay, 16 Ves. 403, 40& As to specific 
performance of covenants for repairs, that it cannot be enforced, see jRmtfr v. 
iSITon^, 2 Eden, 128 ; HQl v. Barclay, 16 Ves. 405, 406 ; 2 Story, Eq. Jur. tH. 

A bill in Equity lies for the speci^c performance of a marriage contract, although 
the plaintiff mig:ht have redress at law. Foder v. Ftukr, 4 Call, 231. An agree- 
ment to emancipate a slave was specifically decreed. Thtrnpson v. WUmat, 1 
Bibb, 422 ; Tom v. Daily, 4 Ham. 371. See WiUiama v. Howard, 3 Murph. 74 ; 
Jones V. Bmnd, 9 Dana, 334 ; SarUr v. Gordon, 2 Hill, Ch. 121, 126. 

(fr) ^ The just conclusion," as Mr. Justice Story observes, ** would seem to be, 
that Courts of Equity ought not to decline the jurisdiction for a specific perform- 
ance of contracts, whenever the remedy at law is doubtful in its nature, extent, 
operation, or adequacy." 2 Story, Eq. Jur. § 728. 
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SPERLING V. ROCHFORT. 
[1803, Feb. 19, 21, 24.] 

Whether a jurisdiction in equity, to permit a married woman to ^ve up her in- 
terest for life in a trust fund, not settled to her separate use, or subject to her 
appointment, analogous to a Fine, can be maintained, qtuere. 

The oiU by the husband and wife against the trustees for this purpose was dis- 
missed, as premature; the funds not being ascertained: the husband account- 
able to the trustees in respect of his receipts by their permission, unliquidated; 
and as to part of the capital, the trust of which was fat her appointment by 
deed or will notwithstanaing coverture, no absolute appointment having been 
executed, but merely by way of indemnity to the trustees (a). 

John Kilpatrick by his will, dated the 15th of December, 1779, 
bequeathed all his mortgages, bonds, judgments, and other his for- 
tune, of what nature or kind soever, to trustees, in trust for the 
payment of his debts and funeral expenses ; and then for pay- 
ment of certain legacies and an annuity ; and as to all the rest and 
residue of his real and personal fortune of what nature or kind 
soever he directed, that his said trustees should pay and assign the 
same over to his son John Thomas Kilpatrick, his executors, admin- 
istrators, and assigns, at his age of twenty-one years, together with 
the interest and savings thereof, as also the fortune provided for the 

testator's issue on his marriage, which should accrue 
[* 165] during the minority of his said son ; and in case *the 

said John Thomas Kilpatrick should die before he arrived 
at the age of twenty-one years, and without having issue, then he 
directed, that his trustees should as well out of the fortune pro- 
vided by the said settlement (which in such event the testator de- 
vised and bequeathed* to his said trustees) as out of the fund there- 
inbefore vested in his said trustees pay certain l^[acies ; and in 
case the said several legacies thereinbefore bequeathed on the death 
of his said son, as aforesaid, should not happen to amount to the 
whole of the testator's property, or should happen to be lapsed leg- 
acies, then he directed, that his said trustees, as also the trustee of 
the said settlement, should convey and assign to Harriet, his then 
wife, her heirs, executors, and administrators, all the residue of 
his real and personal fortune, for her and their sole and proper use. 
The testator died ; and his widow in February, 1789, married 
John Sperling. By indentures, dated the 10th of February, 1789, 
reciting, that Harriot Kilpatrick was entitled to a rent-charge of 3007. 
for her life, under some settlement made upon her marriage with her 
late husband, and reciting his will, and the intended marriage be- 
tween the said Harriot and Sperling, and that it had been agreed, 
that certain estates of John Sperling and of his father Henry Sper- 
ling should be settled, subject to the life estates of Henry Sperling 
and Mary his wife, upon John Sperling for life ; and after his de- 
cease to the intent, that Harriot Kilpatrick might have thereout a 

(a) See fo«f, 175, 18S, nptes. 
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rent-charge of 3007. for her life, for her jointure, with remainders to 
the issue of the intended marriage, with divers remainders over ; and 
that it had been agreed, that for the purpose of making provision 
for John Sperling and his intended wife and the issue of their mar- 
riage, during the lives of Henry Sperling and his wife, certain estates 
belonging to Henry Sperling and John Sperling should be 
* demised to trustees for a term of years for securing dur- [* 166] 
ing the lives of Henry Sperling and Mary his wife, an an- 
nuity of 500/. to John Sperling ; and after his decease an annuity 
of 2001. to Harriot Kilpatrick, and an annuity of 200/. for the main- 
tenance of the issue of the marriage ; and that Harriot Kilpatrick in 
consideration of such settlement, and for the purpose of making 
some fiurther provision for herself and her intended husband and the 
issue of said marriage, had agreed to convey and assign all right and 
interest, which she might becopie entitled to out of the residue of 
the real and personal estate of her late husband, under his will, upon 
the contingencies therein mentioned, unto trustees upon the trusts 
thereinafter declared, it was witnessed, that the said Harriot with the 
consent of John Sperling granted, &c. to Rochfort and Dickenson, 
their heirs, executors, and administrators, all the real and personal 
estate and effects whatsoever, which the said Harriot then <vas, or 
hereafter might become, entitled to by virtue of the before-mentioned 
devise and bequest of the residue of the estate and effects of John 
Kilpatrick contained in his will upon the contingencies therein men- 
tioned, or otherwise in consequence of the said will, and all her 
estate and interest therein ; to hold all such part of the said residue 
of the said real estates as was of the nature of real estate with the 
appurtenances unto and to the use of the said trustees, their heirs 
and assigns, upon the trusts after declared ; and to hold, receive, 
and take, all such parts of the said residue of the said estates as 
were of the nature of personal estate unto the same trustees upon ' 
the trusts after declared concerning the said real and personal estate 
and effects, and for the considerations aforesaid, John Sperling and 
Harriot Kilpatrick appointed the said trustees jointly and severally 
their attorneys to receive the said personal estate, &c* 

* It was then declared, that the trustees should stand [*I67] 
seised and possessed of the said real and personal estate, 
upon trust, in case the marriage took effect, and the said Harriot should 
become entitled to the said residue of the said real and personal es- 
tate, to get in and receive so much thereof as should be of the na- 
ture of personal estate, and phce out the same at interest ^n the 
funds or in government or real securities, with tlie consent of John 
Sperling and his intended wife, or the survivor ; and to stand seised 
of so much of the residue as should be of the nature of real estate, 
and possessed of so much as should be of the nature of personal 
estate, upon trust to permit John Sperling and his assigns for his life, 
and after his decease the said Harriot and her assigns for her life, in 
case she should survive him, to receive and take the rents, issues, 
and profits, and the interest and annual produce, of the said real and 

VOL. VIII. 9 
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personal estate respectively for his, her, and their own use and ben- 
efit ; and after the decease of the survivor of John Sperling and 
the said Harriot upon trust to stand seised or possessed of the said 
residue, if the same did not exceed in value 10,0002., and if it did 
exceed that amount, then of 10,000/., part thereof, in trust for the 
children of the said marriage, qs therein mentioned ; and upon far- 
ther trust to stand seised and possessed of the surplus of the said 
residue, which should exceed the said 10,000/., and of the whole of 
the said residue, in case there should be no children, or all should 
die, sons under twenty-one, and daughters under that age and not 
having been married, in trust as to one undivided moiety thereof for 
John Sperling, his heirs, executors, administrators, and assigns, res- 
pectively, and as to the other moiety thereof in trust for such per- 
sons, and for such estates, and subject to such powers, as the said 
Harriot notwithstanding her coverture should by deed or will, as 
therein mentioned, appoint ; and in default of such ap- 
[* 168] pointment * then in trust for the heirs, executors, or ad- 
ministrators, of the said Harriot. 
The deed then gave power to the trustees during the lives of 
Sperling and his intended wife, (after the said contingencies should 
have happened, and the said residue should have come into posses- 
sion,) with their consent or the consent of the survivor in writing to 
sell and dispose of all or any of the said residue, being of the nature 
of real estate, and with such consent to invest the money arising 
thereby in the public funds or upon government or real securities in 
the names of the said trustees upon the trusts before mentioned, and 
with such consent to change the securities from time to time. 

After the marriage John Thomas Kilpatrick died under the age of 
twenty-one and unmarried. After his death the trustees by a deed 
poll, dated tlie 2d of January, 1792, appointed John Sperling their 
-attorney for the purposes of the settlement, to do all acts necessary 
with respect to the real and personal estate of Kilpatrick in Ireland, 
so as to realize the same or turn the same into money. 

By indenture, also dated the 2d of January, 1792, it was wit- 
nessed, that in pursuance of an agreement therein stated, and in or- 
der to give the trustees an indemnity, as therein mentioned, Harriot 
Sperling, in pursuance and exercise of the power given her by the 
marriage settlement, thereby limited and appointed, that subject to 
her life estate in the said residue of the estate of Kilpatrick, and to 
the raising the said 10,000/., provided for the children, all the moi- 
ety of the residue of the real and personal estate of Kilpatrick, over 
which she had a power of appointment by the settlement, 
[* 169] should continue and be to the * use of the trustees, their 
heirs, executors, and administrators ; and it was provided, 
that it should be lawful for Harriot Sperling to make any farther or 
other appointment of her said moiety, subject to the appointment 
thereby made ; and John Sperling granted, assigned, and confirmed, 
to the trustees, their lieirs, executors, &c., all the real and personal 
property, which under the will of Kilpatrick had devolved upon, aiid 
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Become Tested in, Harriot Sjperling, or in him in her right ; to hold 
to the use of the trustees, their heirs, executors, &.c., for all such 
estate and interest as John Sperling had or could convey therein, 
subject to the life estate of Harriot Sperling therein and to the rais- 
ing tlie said sum of 10,0002. ; with a proviso, dedaring, that the 
appointment thereinbefore made by Harriot, and the grant and as- 
signment by John Sperling, were made to indemnify the trustees 
from the expenses, to which they might be liable in consequence of 
any thing, which might be done by John Sperling under the ()ower 
given him by the trustees ; and it was agreed, that subject to that 
indemnity the trustees should stand seised and possessed upon the 
same trusts. 

John Speriing under the power of attorney received all the resi- 
due of Kilpatrick's personal estate, that had become the property of 
Harriot Sperling ; and sold all the real estate, to which she had be- 
come entitled under the will. 

The bill was filed by John Sperling and his wife against the trus- 
tees ; suggesting, that the Plaintiffs are desirous of having the sum 
of 10,000/., part of the trust funds, secured to answer the trusts de- 
clared by the settlement ; and that the Plaintiff John Sperling should 
have the absolute use of the remainder ; that the Defendants intend 
to call on him for an account of all the said moneys, and 
* threaten to commence an action against him, as their [* 170] 
agent, to recover the whole : the Plaintiffs submitting, that 
the sum of 10,0007. only ought to be paid by the Plaintiff John 
Sperling ; and that the same ought to be secured to answer the 
trusts of the sctdement ; and that he ought to be discharged from 
all farther-demands in respect of the said moneys : the Plaintiff Har- 
riot being ready and willing to consent thereto. The bill prayed 
accordingly, that the Plaintiff John Sperling may be declared enti- 
tled to retain the money received by him except 10,0007. and an 
injunction. 

Mr. Mansfield and Mr. Stcehj for the Plaintiffs. — ^The object of 
this bill is, that the husband may retain in his hands the property of 
his wife by her consent ; analogous to the operation of a fine at law. 
She is desirous of giving up her interest for life. The trustees have 
no objection ; but will not act without the sanction of the Court. 
It is extraordinary, if a married woman may by a fine dispose of real 
estate to any amount, but has no possible means of disposing of an 
interest in personal property. Certainly it is reasonable, that some 
check should be interposed against the husband. The examination 
in this Court answers the same purpose as that upon a fine. There 
is no case, except M^Cormick y. Butter (1) ; in which this was done 
by Lord Kenyon upon the principle of the consent of the wife. 
• The Lord Chancellor [Eldon]. — ^The authority of that case has 
been denied by the Court of Exchequer. 

(1) This case was cited from a ms. note of Mr. Cox, since pablisbed, 1 Cox, 
357. See poity 174. 
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For the Plaintiffs. — Certainly it was a cause by consent: but 

Lord Kenyon did not make the decree till after consider- 
[*171] ation. *The circumstances were exactly those of this 

case* In a late case, Chesslyn v. Smith (1) the Master of 
the Rolls had occasion to consider MCarmkk v. BuUer. The only 
distinction between the case now before your Lordship and the 
common cases of consent is upon the interest for life, which the 
wife takes in the whole fund, subsequent to the death of her hus- 
band. In Pyhus v. Smith (2) and £Qu v. Atkinton (3) this sub- 
ject was much considered. Certainly doubts have been entertained 
upon those cases as to a general, sweeping, consent ; the settlement 
being to the separate use, and cautiously framed to prevent an as- 
signment by the wife. But, considering, that in all the cases, let 
the amount of tlie property be ever so considerable, the Court will 
take her consent, if she is fully aware of what she is doing, it would 
be a very extraordinary distinction, that, if «he has a life interest 
after the death of her husband, she cannot part with that. Lord 
Alvanley's opinion was, that it is much safer to confine the power 
of a married woman to a disposition by will only ; a will being al- 
ways revocable. The Plaintiffs do not require the assistance of the 
Court with regard to her interest in a moiety of the capital, as she 
may appoint that by deed during the coverture. 

Mr. Richards and Mr. TVower^ for the Trustees. — ^Before the 
trustees can be caUed upon to agitate the question, an appointment 
must be executed. The wife's appearance in Court cannot be said 
to amount to an appointment ; and would not prevent her execut- 
ing an appointment by deed or will. Besides, there must be a sum 

specified for her consent. In Frederick v. Hartwell (4)^ a 
[* 172] cause before Lord Kenyon, when Master of the * Rolls, 

by consent a trust was created after the marriage of the 
Plaintiffs to permit the Plaintiff Mrs. Frederick to receive the divi- 
dends and profits of a fund of 5000/. stock to her separate use for 
life, and after her death as to the capital according to her appoint- 
ment, notwithstanding coverture, by deed or will ; and in default of 
appointment, for her legal representatives. A very ample jointure 
was settled upon her by her husband. The bill stated, that she was 
desirous of appointing the 5000/. for her husband, and called upon 
the trustees to transfer to the husband in consequence of her inten- 
tion to make that appointment. When the cause first came on, no 
appointment had been executed : but afterwards she did execute an 
appointment. Lord Kenyon however directed the cause to be set 
down in the general paper ; and insisted on her coming into Court, 
to be examined, whether the deed was executed under influence, or 
fairly ; and upon her examination the order was made. But in that 
instance there was an appointment and examination, and a sum to 



(1) The next case. 

(2) 3 Bro. C. 340 ; ante, vol. i. 189 ; see the note, 1C4. 
" 9Bro.CC.346,n.d6.S. 

At the Rolls, 90th December, 1785l 
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be examined to, and a life-interest for her separate use for life. In 
all the cases either the wife had it to her separate use, and then she 
has been considered as B,fefne sole, or the husband was in her right 
entitled ; in 'which case it is both in law and equity the property of 
the husband ; as in the instance of a legacy : but if he comes here 
to compel payment, this Court compels him to make a provision for 
her, unless she chooses to give it to him. Except M^Ckmnickv. 
Btdler there is no decision, where property of this kind, personal 
property, limited so, that if it was real estate, she might pass it by 
fine, has been considered as real estate, and passed by her consent. 
The jurisdiction stands upon different grounds. There is no juris-* 
diction to enable her in effect to levy an equitable fine. The bill 
therefore ought to be dismissed. The case to which your 
Lordship * alluded, is Nevison v. Longden (1). The ques* [• 173J 
tion was precisely the same ; and the Court of Exchequer 
could not find the principle, upon which SFCortnick v. BuUer 
was decided, or any principle in equity for depriving a married 
woman of the benefit of .the settlement ; and refusing to make such 
a decree, the bill was dismissed. That cause was re-heard ; and 
was depending, when Chesslyn v. Smith was decided ; but the death 
of the party prevented a decision upon the re-hearing. 

Mr. Mansjield, in reply. — ^The surplus beyond the 10,0007. in 
fact is the produce of the real estate. The principle, upon which 
SPCormicJc v. BttUer was determined, is, that this Court has the 
same jurisdiction as to the 'personal property of a married woman, 
that the Court of Common Pleas has over her real estate. What 
can be more absurd than that she may dispose of an estate of the 
annual value of 20,000/., and not of a sum of 20/. ; though an ex- 
amination equally solemn may be had in this Court? That proba- 
bly struck Lord Kenyon. This Court has frequently assumed pow- 
ers neither warranted by Act of Parliament, nor founded in anal- 
ogy ; as in the instance of supplying the want of a surrender; 
breaking through the rule of law, giving the estate to the heir ; and 
the cases of injunction against suits for legacies in the Ecclesiastical 
Court (Q). Such powers are assumed and exercised by this Court 
upon tne ground of convenience. In this instance it is very advan- 
ti^eous, that such a power should be exercised. No objection 
arises from the want of appointment. The reason of the applica- 
tion is, that there can be no appointment of thii^ interest. The 
cases of settlements to the separate use are not applicable to this. 
In those she either made a /erne sole, or not. In the one 
* case she may dispose of her interest : in the other it is [* 174] 
not made better by her coming here. In Frederick v. 
HartweU her consent taken was irregular. 

The Lord Chancellor [Eldon]. — ^I was Counsel in MCormick 
V. BuUer (3). The history of that cause is this. Upon the mar- 
riage 4000/., the fortune of the wife, with 5000/., to be secured by 

In the Court of Exchequer, 30th June, 1800. 

Mealis v. Mealis, emie, vol. v. 517, n. ; SUmehouse v. SUmelwuse, 1 Dick. 98. 
(3) 1 Cox, 357. 
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the husband upon real estate were settled upon trust to pay the in- 
terest of the whole to the husband for life ; and after his death to 
the wife for life ; and after the death of the survivor to pay the 
principal to such person or persons as such survivor should appoint. 
The husband being about to leave the kingdom as governor of Cape 
Breton, which situation he could not take without the use of this 
money, she agreed to give up her interest. The object of the bill 
was to take her consent to part with her interest for life ; which 
was not to her separate use. No case of that sort was cited to 
Lord Kenyon. I know, he was struck with the case as one without 
precedent ; and it is saying a great deal to say, he knew none. He 
took time to consider ; and afterwards made the decree : but I have 
no fecollection, that he told us the ground ; and I will not under- 
take to say, the pressure of the benefit to the family had not some 
influence. If the ground was, that a married woman can in this 
Court in all instances dispose of a life-interest in money, not settled 
to her separate use, over which she has not by the terms of the in- 
strument any power to appoint by deed or instrument in writing, 
that this can be done in all cases, where, if the subject was land, 
she could dispose of it by fine, at least that analogy cannot be rec- 
onciled to a great number of cases. I understand, in a subsequent 
case the Court of Exchequer would not accede to that author- 
ity (1). 
[*175] ♦The cases as to the separate estate of the wife are 
very diflerent from this (a), and that (2) before the present 

(1) JVetTUon v. Longden, 30th June, 1800; cited post, vol. x. 585, in RichardM v. 
Cfutnibers^ 

(a) A feme covert acting^ in reference to her separate property, is competent to 
act in all respects as if she were a femt sole. Lonfc v. nkitej 5 J. J. Mareh. 230 ; 
JV. A. Coal Co. V. DyeU, 7 Paige, 9; & C. 20 Wend. 570; Headeh, v. Rosher, 
M'Clel. & Y. 90; Vizonneau v. Pegram, 2 Leigh, 183; Jaqwa v. Method, Epis. 
Ckurehj 17 John. 548 ; Chassaing \, Panonage, cnte^ 5 V. 17, note (1), and cases 
cited. • 

Unless her power of disposition is restrained by the instrument, under which 
she became entitled to the property. Jaques. v. Method. Epis. Ckurch, ubi supra ; 
S, C. 3 John. Ch. 89, 90 ; Vizonneau v. Pegram^ ubi supra. See upon this point, 

2 Kent, (5th ed.), 164-166 ; 2 Stoiy, Eq. Jur. § 1390, and notes. 

A feme covert to whose sole and separate use a reversionary interest in personal 
property was ^iven, may assign that interest as if she were a feme sole ; and her 
assignment will bind her right in case she survive her husband. Keene v. John-- 
ston, 1 Jones & €. 255. See Major v. Lansley^ 2 Russ. & My. 355. 

See farther, as to the wife's power over her separate property, Fytiplace v. 
Corns, 3 Bio. C. C. (Am. ed. 1844,) 8-10, note (&); Htdmi v. Tenant, 1 ib. 16, 
17, 1^-21, and notes, and cases cited; Sockett v. Why, 4 ib. 483-487, and notes ; 
Pybus V. Stnith, 3 ib. 340-347, and notes; Ellis v. Atkinson, ib. 565; Sugden, 
Powers, (4th Lond. ed.) 114, et seq. 

The doctrine upon this subject as above; stated is not universally admitted. 
See Ewing v. Smith, 3 Desaus. 417 ; Morgan v. Elam, 4 Yerger, 375. 

As to the examination of the wife apart from her husband, see Smith v. Etoing, 

3 Desaus. 462; fVatson v. Cheshire, 1 M'Cord, Ch. 241 ; Mcmwood v. Johnson, 1 
HiU, Ch. 236 ; Jackson v. Edwards, 7 Paige, 387 ; Wilks v. Mtzpatridi, 1 Humph. 
54 ; fVkitaker v. BUnr, 3 J. J. Marsh. 241 ; Steele v. Lewis, 1 Monro, 49 ; Roberts 
V. EUioU, 3 Monro, 397 ; Countz v. Geiger, 1 Call, 180 ; BerreU v. Oliver, 7 Gill 
& John. 192. 

(2) Chesslyn v. Smith : the next case, post, 183. 

VOL. VIII. 9^ 

I 
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Master of the Rolls does not touch it ; for that was a settlement to 
the separate use of the wife. Upon all those cases together it is ut- 
terly impossible to know the result. Those before Lord Hardwicke 
go very mucji to the extent, that to all intents as to separate proper- 
ty she is to be considered a feme sole (1); and I agree, that where 
she was disposing of her separate estate, and the instrument proved 
was an equitable disposition, the Court did not require her to come 
here to part with it. Nothing could be more irregular than the act 
in Hubne v. Tenant (2): nothing less like an execution of the pow- 
er : but Lord Thurlow held, that the instrument, which as a bond, 
was nothing, and which was not attested, as required, by the power, 
was a sufficient indication of the intention of the wife as to that 
property ; with regard to which he said upon the former cases she 
was to be considered a feme toU. . The only difficulty Lord Thurlow 
had was, in what form the execution was to go. There was no ex- 
amination in that case. In Pyhus v. Smith the property was setded 
to the separate use of the wife ; guarded by those terms, which are 
thrown into the settlement for her protection. Lord Thurlow's opin- 
ion, most reluctantly formed certainly, was, that the instrument, 
though in no strict legal sense her deed, was an instrument, that by 
anticipation and for the benefit of her husband's creditors disposed 
of her life estate so to be received from time to time by her appoint- 
ees, and in default of appointment, to be paid into her own hands. 
She was not examined in Court, whether she voluntarily executed 
that instrument: but, being considered Rfeme sole, the in- 
strument, when proved, was • held a disposition this Court [♦ 176] 
would act upon ; and at the very time this Court was ex- 
erting its providence for her protection, that instruitient was in prep- 
aration, by which the transaction as soon as completed was undone, 
and of which the Court knew nothing. Ellis v. Atkinson was under 
similar circumstances ; and though Lord Thurlow felt the same re- 
luctance, and that case finally went oflf upon an agreement, I am 
quite sure, if Lord Thurlow had come to a decision, it would have 
been made upon the same principles as in Pybus v. Smith (3). In 
Sockett V. Wray (4) if the words " deed or deeds " had been thrown 
in, they would not have amounted to more than " instrument or wri- 
ting ; " for as to the married woman it was no deed. If the subject 
had been land, a fine would have barred her power of disposing by 
will ; and as to the life intereiit the former cases cannot stand, if the 
words appearing in the report of that case to be relied upon have 
any operation ; especially since Fettiplace v. Gorges (5); in which 
it was held, that a mere disposition to the separate use of a married 
woman gives her the same power of disposition, either by deed or 
will, as if those words were mentioned. It is said. Lord Alvanley 



(1) See the authorities referred to in the note, ante, vol. v. 17. 

(2) 1 Bro. C. C. 16. 

(3) EUis V. .Minson was decided accordingly, 3 Bro. C. C. 565. See-the note, 



post, 182. 

(4) 4 Bro. C. C. 4S5. 

(5) .4fi/e, vol. i. 46 ; 3 Bro. C. C. 8. 
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preferred a will in these cases, as being ambulatory, and not, as a 
deed, irrevocable ; and I go along with that. That the examination 
proves, the wife does the act voluntarily, is contrary to all experience 
and to my own experience in the Court of Common Pleas (1). The 

difficulty upon Sockett v. fVray is, how the Court is to 
[* 177] know, that she will execute by *will rather than by deed. 

If she has the power to select the mode, is the Court to de- 
termine, she must do it by deed, and not by will ? Where she has 
the power to do it by deed or will, is her coming here equivalent to 
saying, she will do it by deed ? No case is cited to show, that such 
a power is equally acted upon by filing a bill. In O^Keate v. Cal- 
tharpe (2) a sum of 4099/. Old South Sea Annuities and other funds 
were under articles upon marriage transferred to trustees in trust to 
permit the wife to receive the profits to her separate use ; and if she 
should survive, to transfer the whole to her : if she should die in 
his life, according to her appointment by deed or will : in default of 
appointment, to the issue ; and, if there should be no issue, to the 
husband and the brother of the wife in moieties. The bill was filed 
for two objects : first, to change the trustees ; secondly, to apply 
some of the fdnd, as the wife should appoint. The aigument was," 
that the settlement never intended to devest any power ; that all was 
subject to her power ; and there was no vested interest in any one 
but her ; and Duckett v. Neagk (3), at the Rolls, was cited. The 
Lord Chancellor says, there was no ground to break in upon the 
marriage agreement, and take away the interest : if she had any 
' power over the principal, let her make an appointment; and he would 
consider the effect of it ; but would not interpose upon her coming 
into Court. 

In MUnes v. Butk (4), Whistler v. Nevmian (5), and another 
case (6) since. Lord Rosslyn felt great difficulty in acceding to the 

former cases ; deciding in Whistler v. Newman upon the 
[* 178] ground, that the trustees had not * sufficiently protected 

the wife ; and had assisted in the transaction. Wishing, 
that the law may turn out for the protection of married women to 
the extent, in which it is represented in Whistler v. Neumatiy I find 
it impossible to reconcile all, that is said in that case, to former cases. 
In the last case Lord Rosslyn decided again upon the same princi- 
ple ; and expressed a wish, that there should be an appeal. But 
those were all cases of an estate settled to the separate use of the 
wife. Upon this case therefore, as far as it relates to her life inter- 
est, not settled to her separate use, not affected by any power of ap- 

(1) The Lord Chancellor on this and other occasions mentioned an instance, in 
which a married woman under examination in the Court of Common Pleas, when 
taken out of the presence of her husband, and the attorney, discovered the utmost 
reluctance to join in the Fine. 

(2) In Chanceiy, 1739. See post^ vol x. 582. 

(3) See post, vol. x. 58a 

(4) ^fOe, voL ii. 488. 

(5) .^fOe, vol. iv. ]29. 

(6) Ante, Mores v. Hmsh, vol. iv. G92. 
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pcnntment of any species, I am driven to determine between MCw'- 
mick V. BtUhr and the decision of the Court of Exchequer. 

But there are other circumstances in this case affecting my mind ; 
upon which I doubt, whether the Court oti^ht to come to any decis- 
ion. First, the residue is not ascertained. The Court of Exchequer 
have decided, and the habit of this Court proves, that while the fund 
is not in a state ascertained, and therefore capable of being acted 
upon immediately upon the consent given, the consent ojight not to 
be taken de bene esse : but the Court ought to leave her in the free 
exercise of her will, without assisting the husband to determine it, 
until the fund is ascertained, so that it can be acted upon by deliv- 
ery out of Court or in any other way. I also doubt, whetlier it is fit, 
that the husband should come here, stating himself, for that is the 
true effect of the bill, to be debtor to the trustees, not offering to se- 
cure to the trustees, or the Court the fund, to be a^ted upon accord- 
ing to the trusts of the settlement, but desiring the Court to tell him, 
whether, when the fund is ascertained, they will permit her to give it 
to him : intimating, that, if they will, he will account : if not, he 
will withdraw from the jurisdiction. The Court will say, if he comes 
for a speculative opinion with regard to what the Court 
will *do with the fund, when here, it is premature; and [* 17^] 
the fund ought first to be secured, or at least to be asccr^ 
tained. 

Feb. 24M. The case of Guise v. Small (I) was mentioned. 

The Lord Chancellor [Eldon]. — ^This is the case of a bill by 
husband and wife, stating, that the wife is willing at some future 
period, when the Court according to its rules can ask her, to give 
her consent, that her husband shall retain a residue, at present alto- 
gether unascertained, and admitted by the bill to have been treated 
contrary to the trusts of the setdement. No appointment has yet 
been executed, except one in nature of a security, not an absolute 
appointment out and out. The wife joins in this bill : but it is ad- 
mitted, and it is impossible to deny, that the mere bringing a bill in 
her name, where the fund constituting her life-interest is in no man- 
ner limited to her separate use, is not a sufficient denotation of her 
consent to a disposition, so as to operate of itself as a disposition. 
I do not say, what would be the case, if a bill was filed by her as to 
property settled to her separate use. But this is not that case ; and 
this bill proceeds upon the admission, that she must be examined. 
No interest for life b secured to her separate use. No absolute ap- 
pointment has been executed as tp her interest in the moiety of the 
capital ; and no power is reserved to her to execute any deed to 
affect her life-estate ; which, if it can be affected, must be by force 
of her consent upon examination. There are provisions in the set- 
tlement, which it would be material to consider^ if it was fit upon 
the circumstances to make such a decree as it sought. It is admit- 

(1) lAastr.mf. 
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ted, that the fund had not come to the trastees ; and was neither 
under their control nor that of the Court; and it may be stated, 
that the trust property has been appfied to purposes inconsistent 
with the trust declared. Those declarations are the only admissi- 
ble evidence as to the intention. 

What this property amounts to beyond the sum of 10,000/. the 
Court is in no degree informed : nor is the wife, as far as appears. 
I do not therefore think it necessary to give any opinion, and I de- 
sire not to be understood to give any, as to the degree of authority, 
that may be supposed to belong to any of the cases cited : I mean 
those, however different in their conclusions, in which decisions have 
been made respecting the power of a married woman over a fund, 
in the hands, not of the husband, unliquidated, but of the Court, 
or the trustees, and ascertained. There are cases, that have not 
been cited. But without prejudice to the authority of any I can 
determine this to my own satisfaction upon these principles. The 
husband comes here, (together indeed with his wife, but her act of 
joining is considered a circumstance amounting to nothing), a Plain- 
tiff, accountable to the trustees for the value of all he possessed 
under some act done by her, or intended to be done, if she thinks 
proper, giving him a title to the whole property except 10,0002. 
What he has possessed he does not disclose, nor what the property 
amounts to. The property she is to dispose of by her consent, if 
available, the parties do not state, the Court does not know, the wife 
does not know. By the bill the husband does not submit to account 
for it, or put it under the power or control of the Court. It is to 
be taken into consideration, that, when it may be competent to ask 

her consent, she may then refuse it. It is settled, that, 
[* 181] while the property is unascertained, the consent, * in cases, 

upon which it is competent to all the effect, that has been 
contended by the Plaintiff*, is not to be asked by the Court ; and 
while the Court cannot state the amount of the property, it will not 
address to her any question ; or speculate upon what may be her 
inclination. In Edmonds v. Townshend (1) in answer to a proposal, 
that the consent might be taken for the whole amount without de^ 
duction ; which would cover any less sum, to which by abatements 
it might be reduced, the Court said, in which I agree, <' that would 
be in effect taking her consent now to a sum to be ascertained at a 
future time ; and thereby depriving her of the power of changing 
her mind in the interim ; which we ought not to do." 

I have said, her joining in the bill makes no difference. If on 
account of her and my ignorance of the property I cannot take her 
consent now, her joining cannot go farther than her examination ; 
which upon these principles cannot be had. The bill amounts only 
to asking the opinion of the Court upon the speculative point, 
whether, if hereafter, she will consent, the Court will take her con- 
sent ; and desiring that declaration, before the husband will decide, 

-i 1 , , «. 1 — 

(1) 1 Anstr.dS. 
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whether he will have his bill dismissed or proceed. He must submit 
to account, and put the fund under the control of the Court, if he 
expects the Court to ascertain the fund ; and is not to be permitted 
previously to call upon the Court to act for his benefit upon the sup- 
position, that she will consent, unless he agrees, that the Court shall 
act, as may be fit, if she should refuse to consent to give him so 
much as she now says she will. 

The case of Guise v. Small, now mentioned, is certainly,' 
as far as it goes, in favor of the Plaintiff. I *see, there [* 182] 
are cases, in which the Courts have thought, that, where 
there is a conveyance, the wife must still come and consent. I do 
not state, what is my opinion upon that. There is much less au- 
thority for it than was to be expected. EHis v. Atkinstm was cited 
to the Court of Exchequer ; which case, it is to be observed, went 
off by agreement (1) : but the same principles were entertained by 
Lord Thurlow as in Pybtis v. Smith. The Court of Exchequer pro- 
ceed in some degree upon the authority of Ellis v. Atkinson ; which 
went entirely upon the power of a married woman over separate 
property ; and it will be difficult to maintain the analogy between a 
fine and the jurisdiction upon money in this Court (a). 

But, without saying more upon the cases as to the power of a 
married woman over separate property, or what the Court would do, 
if the fund was ascertained, my opinion is, that the husband by this 
bill desiring to know, what the Court will do, if three years hence 
his wife shall be in the same mind to give this property to him, the 
answer is, that, when the funds are once under the control of the 

(1) The cause appears to have stood over, till Lord Thurlow resigned ; when 
the decree was sent .to the Register. 3 Bro. C. C. 565. 

(a) See, for an examination of the cases on this subject, Richards v. Chamhers, 
Seaman v. Dmll, 10 Ves. 580; IVaser v. BaiUit, 1 Bro. C. C. (Am. ed. 1844,) 518, 
519, and notes ; Clancy, Rights of Women, 545-^8. Courts of Enuity have no 
authority even with the consent of the wife to transfer to the husband any proper- 
ty, secured to her sole and separate use for life, where no power of disposition is 
reserved to her over the property, or beyond the power reserved to her. Richards 
v. Chambers, supra ; 2 Story, Eq. Jur. J 1396 ; Howard v. Dighy, 8 Bligh, 224, 257, 
258 ; Robinson v. "Dart, C. W. Dud. Eq. 128. 

The wife's power of disposition is to be exercised according to the mode pre- 
scribed in the deed or will under which she becomes entitled to tlie property ; and 
if she has a power of appointment by will, she cannot appoint by deed ;' and if by 
deed, she cannot dispose of the property by a parol gin or contract Jaoues v. 
Method, Ems. Church, 1 John. Ch. 450; S. C. 3 John. Ch. 77 ; Lancaster v. Dolan, 
I Rawle, 231, 248; Thomas v. Folwell, 2 Whart. 11 ; Morf^an v. Elam, 4 Yerger, 
375; 2 Kent, (5th ed^ 165, 166, and notes; Ewing v. Smith, 3 Desaus. 417; see 
Grimke v. Grimke, 1 Desaus. 366; Pybus v. Smith, ani4i, 1 V. 189, note (a). 

Although the decision ofJaques v. MeUiod. Epts. Churchy cited above, was re- 
versed in part, and modified in the Court of Errors, 17 John. 548, yet it is said by 
Mr. Chancellor Kent, in note to 2 Kent, (5th ed.) 166, that " we may now venture 
to consider the doctrine in Jaques v. Mdhod, JEpis. Chunh, as declared in the 
Court of Chancery of New York, as tiie sound and prevalent American doctrine.'* 
See, also, 2 Story, Eq. Jur. § 1396; Morgan v. Elam above cited, in which the 
above case ofJaaues v. Mdhod. Ems. Church was fully examined by the counsel 
and court, and tne decision was favorable to the doctrine of that decision. So, 
also, the same principle was recognized and established in Ewing v. Smith, 3 De- 
saus, 417; Lancaster v. DoUm, and Thomas v. Fotwell, cited above. 
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Court, he must place them in such a situation, that justice may be 
done to his wife if she will not consent. Unless he will submit to 
that, the bill must be dismissed. 

The bill was dismissed. 

The next day the Lord Chancellor took notice, that in Fraier 
V. Baillie (1) upon a biU for the same purpose the Court refused to 
act (2). 

1. The case of M^Coradek y. Btdler, which was cited both in the argument and 
the judgment delivered in the principal case, and, also, in RUhard» t. Chambers^ 
10 Yes. 583, has since been reported in 1 Cox, 357 ; Hvlme v. Teoati/, 1 Brown, 
16, (a decision likewise referred to in the principal case,) was declared, in MtrUes 
Y. Corrock, 9 Ves. 188, to be shaken as an authority. And again, in Jones v. 
Harrisj 9 Ves. 497, it was observed, that Hulme v. Tmtml wonld, to say no more, 
deserve a very full review, whenever the prv^position (assnmed to be established 
thereby), that the separate property of 9, feme coverU may be charged in a different 
form from that prescribed by tne instrument empowering her to charge, should 
come distinctly before the Court The same doubt, whether Hulmt v. Tenant 
had not gone too far, was adverted to in HeatUtf v. 7%>mas, 15 Ves. 6U4 ; but tlie 
decision of the last-cited case was in conformity with the doctrine of which this 
jealousy had been expressed : and, upon the whole, it should appear, that Hulme 
v. Tenant, though not approved, has never been overruled. No doubt, the sepa- 
rate estate of & feme cowrie cannot be reached as if she were ^feme sole, without 
some charge on her part, either express or to be implied ; it seems, however, to be 
settled, (notwithstanding the dislike of the principle,) that when a wife joins with 

' her husband in a secority, this is an impliea execution of her power to charge her 
separate property: Oreatley v. Mtble, 3 Mad. 94; Stewart v. Lord KtrktDaU,3 
Mad. 389. And that, by joining in a sale with her husband, by fine, she may 
come under obligations affecting her separate trust estate: Parkes v. HTiiie, 11 
Ves. 221, 224. A Court of Equity will certainly not interfere without great reluc- 
tance, for the purpose of giving effect to the improvident engagement of a married 
woman, for the accommodation of her husband ; but, where it appears, upon the 
evidence, that she was a free agent, and understood what she did when she engaged 
her separate property, a Court of Equity, it has been held, is bound to give e&ct to 
her contract: lissex v. Atkins, 14 Ves. 547. Or rather, perhaps, it may be more 
correctly put, to say, that although a/eme eoverie cannot, hy the equitable posses- 
sion of separate property^ acquire a power of personal contract, yet she has a 
Sower of disposition, as incident to property, and her actual disposition will bind 
er: Agnilar v. AguHar, 5 Mad. 418. This distinction between mere contract, 
or general engagement, and an appromiation of a married woman's separate 
estate, is well established. Power v. BaiUy, 1 Ball Sl Beat 52. She can enter 
into no contract affecting her person ; the remedy must be against her property. 
Sockeft V. }Vray, 4 Brown, 485 ; Francis v. fVubnlle, 1 Mad. 2(a 

2. For a summary of the leading rules, with re^)ect to the power of disposition, 
which ayeme coverte possesses over property given to her separate use, and the 
restrictions which may be imposed on such disposing power, see, anie, the notes 
to Pybus V. Smith, 1 V. 189, where many authorities bearing upon the several 
points advanced in the principal case are collected. 

(1) 1 Bro. C. C. 518. 

(2) In Merry v. Smart, in Chancery, 8th June, 1804, upon a petition for a trans- 
fer to the husband of stock, the property of the wife, and standing in their joint 
names, the wife attending to consent, the Lord Chancellor refused to make the 
order, till the fund should be ascertained ; being still subject to a computation of 
interest, and some costs ; referring to this case ; and observing, that tne practice 
is, and ought to be, according to it ; and agreeing with Mr. Romilly (Amictts Ctai^t), 
that a woman, consenting to give a part to her husband, is under the impression, 
that what remains will be sufficient for her and her family. Jemegan v. Baxter^ 
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CHESSLYN t;. SMITH. 
[RoLi.8.^180], Dec. 15.] 

Settument of stock to the separate use of a married woman for life, and ailer 
her death for her husband absolotely. 

Decree upon the bill of the husband and wife for a transfer to him upon his per- 
sonal security (a). 

* Bt indentures, dated the 29th of October, 1799, reciting a mort- 
gage of leasehold premises by Richard Chesslyn to Robert Hillier 
for 23007;, with a power to sell the premises, if the principal and in- 
terest were not paid by a day specified ; that the money was not 
paid at the day ; but the greatest part had been since discharged ) 
and farther reciting, that HiUier by the consent and direction of 
Chesslyn was about to sell the premises under the power ; and that 
Chesslyn had borrowed a sum of 200/. 4 per cent. Consolidated 
Bank Annuities of William Shaw ; and was desirous of making a 
provision foriiis wife Ann Chesslyn during her life out of the moneys 
to arise from the sale of the premises ; and for that purpose wad de- 
sirous, that Hillier should sell and dispose of the premises with all 
convenient speed, and apply the money arising from such sale in 
payment of the remainder of the money and interest then due to 
Hillier, and in replacing the said stock to Shaw, and also lay out and 
invest the sum of 500/. as a provision for Ann Chesslyn ; it was 
witnessed, that for the considerations therein mentioned Richard 
Chesslyn did order and direct the said Robert Hillier, his executors, 
&c., to sell and dispose of the premises, and out of the moneys aris- 
ing from the sale in the first place satisfy himself what should re- 
main due to him for principal and interest, and also replace the said 
200/. stock, and pay to Shaw a sum equivalent to the dividends, that 
would have accrued ; and after payment of the said suras and the 
costs of the indenture that he should lay out and invest the sum of 
500/. in the 3 per cent. Consolidated Bank Annuities or any other 
Government securities, or in the purchase of freehold, copyhold, and 
leasehold estates, in the names of John Smith and John 
Smithson, their * executors or administrators, upon the [* 184] 
trusts and to and for the intents and purposes following : 
that is to say ; upon trust during the life of Richard Chesslyn to pay 
the rents, issues, and profits, interest, dividends, and annual produce 
thereof unto such person or persons, /or such intents and purposes 
and in such manner, as Ann Chesslyn should notwithstanding her 

coverture by any note or writing under her hand direct or appoint, 

. J 

6 Mad. 32. In Rkkarda v. Chambenj pott, vol x. 580, the Master of the Rolls 
decides against the jurisdiction. See also fVoUands v. Crotocher, post^ vol. ziL 
174 ; Lee v. Muggm^B^e, 1 Ves. & Bea. 118 ; Pickard v. Roberts, 3 Madd. 364 ; 
Godber v. Lawnt, 10 Pri. 152. 

(a) See 2 Kent, (5th ed.) 172, note (a); WhitaU v. Clw*«, 3 Edwards, Ch. 149 ; 
2 Story, Eq. Jar. § 1396; Pickard v. Roberts, 3 Madd. 386 ; Headen v. Rosher, 1 
BTCleL & Y. 89 ; Oark v. Pistw, 3 Bio. a C. (Am. ed. 1844,) 346, in note. 
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and for want of such direction or appointment to pay. the same into 
the hands of Ann Cbesslyn for her sole and separate use ; to the in-* 
tenty that the same or any part thereof might not be subject to the 
order, control, debts, or engagements, of Richard Chesslyn or any 
future husband ; but might be at her own separate disposal in the 
same manner as if she were sole and unmarried ; and that her re- 
Ceipts should be sufficient discharges to the said trustees; and 
from and after the decease of Richard Chesslyn, in case he should 
survive his wife, upon trust for him, his heirs, executors, and admin- 
istrators, and to be conveyed or assigned to him or them according to 
the nature and quality of the same : but in case he should die in the 
iife-time of his wife, then upon such trusts and to and for such ends, 
intents, and purposes, and with, under, and subject to, such powers, 
provisos, declarations, and agreements, as he should by deed or will 
direct or appoint ; and in default of and in the mean time and until 
such direction or appointment should be made, and as to such part 
or parts thereof, whereof no such direction or appointment should 
be made, upon trust for him, his heirs, executors, &c. according to 
the nature and quality of the said trust estate and premises ; and it 
was declared, that it should be lawful for the trustees or either of 
them at any time to give up the trusts, and with the consent in writing 
of Chesslyn and his wife during their joint lives, and after the de- 
cease of Richard Chesslyn, or, in case of their refusal to 
[* 185] give consent, of their own proper authority by * writing 
under their hands and seals to substitute other trustees. 

The premises were sold accordingly ; and the sum of 500/. having 
been laid out in stock i|i the names of Smith and Smithson, the bill was 
filed against them by Chesslyn and his wife ; praying a transfer to 
the Plaintiff Richard Chesslyn for his own use and benefit upon his 
giving thorn his personal security for the same : the Plaintiff Ann 
Chesslyn being desirous, that such transfer should be made upon 
such security. < 

The trustees by their answer desired to be discharged ; and sub- 
mitted to act, as the Court should direct. % 

Mr. Cox for the Plaintiff. Mr. Johnson for the Defendant. 

The Master of the Rolls {Sir William Grant], having 
taken some time to consider, made the decree, as prayed by the bill ; 
observing, that the case differs in many respects from M^Cormick v. 
BuUer (1) ; and that there is abundance of authority, more than is 
necessary, for this bill (2). 

Ses, anU, note 1 to Pifiva v. Smi£h, 1 Y. 189. 



(1) 1 Cox, 357. 

(2' " '• 



(2j Chilian v. Trimbof, 2 Jac. & Walk. 451, n. See S^tng v. Rochfort^ the 
preceding case, and the notes. 
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HARRISON V. HARRISON. 
[1803, FsB. 11, 19, 24.] 
Attestation of a devise by a mark good within the Statute of Frauds (a). 

Upon a bill by deviaees against the heir a question was made, 
whether the will was duly executed to pass real estate according to 
the Statute of Frauds (1) ; one only of the witnesses having sub- 
scribed his name : the two others attesting by setting their marks 
respectively. 

Mr. Romilly, for the Plaintiff, su^ested the doubt, upon [* 186] 
the difference of expression in the statute with reference 
to the witnesses and the devisor ; and remarked the difficulty, how 
the proof is to be made, supposing all the witnesses dead. 

The Lord Chancellor [Eldon] referred to the judgment in 
ISlis V. Smith (2) ; and ooserved, that in tlie Statute the term 
f' signed " is not applied to a witness. 

Feb. 24. The Lord Chancellor [Elbon]. — ^Upon inquiry from 
Mr. Serjeant Hill I find, there was a special case reserved in the 
Court of Common Pleas upon the question, whether a will, devising 
real estate, was well executed : one of the witnesses being a marks- 
man ; and it was held clearly sufficient. That was the case of Gur- 
ney v. Corbet in 1710, in a note-book, which was the property of 
Mr. Justice Burnet. Mr. Serjeant Hill says also, there have been a 
great many other cases. I think, there might have been a great deal 
of argument upon it originally. But upon this authority the Plaintiff 
may take, a decree (3). 

In Mdy v. Grix^ 8 Yes. 504, the same decision was made as in the principal 
case. 

(a) This rule is reco^ized and admitted in Baktr v. Dentn^, 8 Adolph. & Ellis, 
94f Mama v. Chaplin, 1 Hill, Ch. 266 ; 9 Louis. Rep. 512 ; Chaffu v. Baptist M. 
C. N. York, Chancery, January, 1843, 4 Kent, (5th ed.) 514, note (d). 

A witness may attest the execution of a will by signing the initials of his or 
her name. Adanm v. Chaplin, ubi sumrtL 

. See farther as to attestation of wills, EUit v. Smithj ante, 1 V. 11, note (a\ 13, 
note (a). 

(l)Stat.29Ch.II.c.a 

(2) Ante, vol. i. 11. See pages 12 and 15 ; where in considering the point, 
with respect to the devisor, whether sealing is signing, the importance of the 
character and hand-writing is pressed. 

(3) Poff, Mdjf V. Grix, 504 ; vol. xviL 459. 
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THE ATTORNEY GENERAL v. PARSONS, 
[1803, Feb. 24, 2S.] 

BsquEST for rebuilding, repairing, altering, or adding to and impnmng alms- 
houses is valid to the extent ofany application upon the land already m mort- 
main: not, of the addition of other land. 

Bequest to ** erect" a charitable foundation imports, that land'is to be bouffht, un- 
less the will manifests a purpose, that it is to be otherwise procured (a\ Q>. 191.] 

Edwarb Tawnet by an indenture of bargain and sale, dated the 
17th of January, 1797, duly executed according to the Statute (L), 
and enrolled, conveyed to the mayor, bailiffs, and commonalty, of the 

city of Oxford, two freehold messuages, with the gardens, 
[* 187J * outhouses, and appurtenances, situate in the suburbs of 

the said city, to the use of the mayor, bailiffs, &c. and 
their successors for ever ; in trust to permit three poor men and 
three poor women to be nominated from time to time by the said 
Edward Tawney during his life, and after his decease by such per- 
son or persons, trustee or trustees, and in such form and manner, 
and under such restrictions and conditions as said Edward Tawney 
had or should by any deed in writing, or by his last will or testament 
in writing, or any codicil thereto executed in the presence of two <Mr 
more credible witnesses, direct, limit, or appoint. 

Edward Tawney by his will, dated the 20th of January, 1800, 
among other things gave to the said mayor, bailiffs, and commonalty, 
and their successors for ever, 4500/. stock in the 3 per cents. Con- 
solidated Bank Annuities ; upon trust to pay the interest and divi- 
dends thereof from time to time as the same should become due, for 
ever in manner after mentioned : 20/. a-year each by equal half 
yearly payments to three poor men and three poor women of the 
city of Oxford or the suburbs thereof for ever, to be nominated, as 
hereinafter expressed, for and during the term of their natural lives ; 
and, from and after payment thereof, in trust to pay, lay out, and 
expend, as occasion should require, the remainder of such yearly Ki- 
terest and dividends at such times and in such manner as the trus- 
tees hereinafter named should direct, in rebuilding, repairing, alter- 
ing, or adding to and improving, the messuages or tenements, ground, 
and appurtenances, conveyed by him, said testator, unto said mayor, 
bailiffs, &c., by bargain and sale enrolled, for the use and benefit of 
such poor men and women ; who are to reside and live upon the 

said premises. 
[* 188] * The testator then prescribed several directions for the 

regulation of this charity ; and appointed his executors to 
be trustees of the charity, and on the death of each executor, an al- 
derman of the city of Oxford to be added to the survivors and sur- 
vivor ; and on the death of all the executors the mayor and four al- 

(a) See Momty General v. J^aaik, 3 Bro. C. C. (Am. ed. 1844,) 588, 595, and 
Mr. Belt*s notes ; Blandford v. FaekereU, 4 ib. 394, 397, notea. 
(1) Stat9GealLc.3a 
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dermen to be trugtees. He gave the residue of his personal estate 
among the children of his nephew and niece equally at their respec^ 
tive ages of twenty-one years. 

After the death of the testator, who had during his life appointed 
the objects of the charity under the trusts of the conveyance, the 
information and bill was filed by and on behalf of the mayor, bailiffs, 
&.C. of OxfcMrd ; praying, that the Plaintiffs as trustees of the said 
charitable institution, may be declared entitled^o the legacy of 4500/. 
stock upon the trusts of the will ; and that the executors may be de- 
creed to transfer the stock, &c. 

The Attorney Generaly^ [Hon. S. Perceval], and Mr. Richards , for 
the Information^^ — Upon the authorities there is no difficulty in es- 
tablishing this disposition. In the cases before Lord Hardwicke it 
is taken to be clear, that, where there is land in mortmain, there is 
no objection to repairing, improving, and even building, upon that 
land ; according to The Attorney General v. Bowles (1) ; and the 
late cases (2) take the same course, against the opinion of Lord 
Northington, in The Attorney General v. Tyndall (3). The objec- 
tions, that apply to a purchase of land, do not apply to money to 
be laid out in such improvements. The first objection is locking up 
land : the second, that land in mortmain is not likely to be 
so properly * cultivated. That objection will rather be [•ISQ] 
corrected by a gift of money to improve such land. In 
Corbyn v. French (4) the Master of the Rolls takes the proposition 
in favor of such an application to be quite clear. In The Attorney 
General v. ITie Bishop of Oxford (5) Lord Kenyon held the same 
opinion. In Brodie v. The Duke of Chandos (6) a bequest for erect- 
ing and new building a parsonage house was established ; and the 
reason expressed is, '< no land being to be purchased." In The At'- 
tomey General v. The Bishop of Chester (7) also a legacy for repair- 
ing parsonage houses was estfdblished. Lord Thurlow's opinion in 
The Attorney General v. Nash (8) and Kord Kenyon's in Foy v. 
Foy (9) are to the same effect. These authorities are more reason- 
ablii than the opinion of Lord Northington. Where there is an al- 
ternative, as in this wiU, the Court will take that, which is legal : 
Swresby v. HoUins (10). Grimmett v. Grimmett (11). 

Mr. WethereU for the Defendant. — One question is, whether un- 
der the words '< adding to " the testator did not intend, that the 

(l)2Ve8,547. See raif^Aon v. Fomr, 2 Ves. 182. 

(2) See Chapman v. Brotm, cnie, vol. vi. 404 ; and the references. Grieoes v. 
Castj i. 548, and the note, SiSi. 

(3) Amb. 614 ; 2 Eden, 207. See ante, vol iii. 144. 

(4) ^nie, voL iv. 418 ; see ptige 427. 

(5) Stated from the Register's Book, ante, vol iv. 431, in the judgment of Cor- 
hyn v. JF)reneL 



i§i 



1 Bro. C. C. 444. 
(8j 3 Bro. C. C. 588. 
(9) Cited 3 Bro. C. C. 591. 

(10) Highm. 75; cited Amb. 211. 

(11) Amb. 210. 

VOL. VIII. 10 
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trustees should, if they tUnk fit, pwchase land for the charity ; and 
then one object being illegal, whether the whole is not vitiated. 
Certainly the case of Soretby v« HoUins establishes the point, that 
the expression being in the alternative would save some part of the 
trust. The decisiod of Orimmeii v. Chimmett however is by no means 

satisfactory. Lord Hardwicke, under whose view this 
[* 190] statute first came for ** construction, laid down principles 

of great latitude ; leaning as much as possible in favor of 
charity, and to help imperfect eases; hdding, in TTle Attorney 
Oeneral v. Bowles y that, where money is given to build for a chari- 
table purpose, if the trustees could procure land by gift, hiring, or 
any other mode than purchase, it would be suflicient Lord North- 
ington thought very cUfTerently upon the subject ; holding that rule 
of exposition wrong; laying down broadly, that the object was to 
prevent the melioration and improvement of land in mortmain ; 
and if the subject had gone before him in the first instance, it is 
reasonable to presume, the rule would have been established ac- 
cordingly. The last case, Chapman v. Brown (1) foUows the pie- 
ceding cases in over-ruling Lord Hardwicke's doctrine : but certain- 
ly the whole argument of the Master of the Rolls admits, that if the 
bequest is for repairing, improving, &c., it shall prevail. The Act 
intended ^ prohibition of the multiplication of charities. 

The Attorney Oeneral, [Hon. Spencer Peroeval], in reply, was 
stopped by the Court. 

The Lord Chanckllor [Eldon]. — ^In the present state of the 
doctrine of this Court, as the testator had in his life efieetually con- 
veyed the land, so as to satisfy the Statute, for this charity, even if 
no Will had been made for the purpose of maintaining and support- 
ing these poor men and women, the Will being intended only to 
operate as prescribing the mode, in which they are to be maintained 
and supported, this bequest, according to the current of modem au- 
thorities, so far as it is to be understood not to direct purchases of 

land to be made, is good: but, as far as the words 
[* 191] ^ << adding to" relate to some part of the context, it is 

not good ; for it is not only <' adding to " the messuages 
or tenements, which I may consider to be upon the ground already 
in mortmain, but it is " adding to and improving the messuages or 
tenements, ground and appurtenances." I agree with the late cases ; 
which go a great way to establish, that the Court cannot put such 
a construction upon the word *^ erect," as was put upon that word 
in former cases ; and that prima facie the testator must be taken to 
mean by that word, that land shall be bought. I think, the good 
sense is with the later cases; requiring, that the testator himself 
should have manifested his purpose to be sufficiently answered, if 
they could hire or b^ land, according to the expressions in the dif- 
ferent cases (2). In this case it is clear, the testator has adverted 

(1) jfn(e, vol. vi. 404. 

(2) Henshaw v. Mcvuonf John$on v. Swann^ 3 Madd. 306, 457. 
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to land already in mortmain ; adverting to his own deed. Then 
Harris ▼• Bamti (1), the Aitamey General v« The Bishop of Chester j 
and many other cases, establish, that subsequently to the Aitomty 
General v. TgndaU at least a bequest of money, to be laid out as in- 
this instance, is good. I am disposed to follow the later authorities ; 
which are very numerous. In The Attorney Gentralv. Nash, though 
the demurrer appears in the book to be allowed without any reasons, 
I have reason to know. Lord Thurlow's opinion was, that if a testa- 
tor directs a school to be built, and does not advert himself by 
words in his will to a purpose, that the land is to be acquired other- 
wise than by purchase, you ought to infer, that he meant it to be 
acquired by purchase ; and then it will not do. 

Therefore declare, that the l^acy of 4500/. stock is good, as far 
as to the payment of 20{. a year each to three poor men 
and three poor women, according to the * will ; also, so [* 192] 
far as the surplus is directed by the will to be applied in re- 
building, repairing, altering, or improving, the messuages or tenements, 
grounds, and appurtenances, and so far as the additions directed by 
the will shall be made upon the land conveyed by the testator for 
the better residence of such poor men and women : but that it is 
bad, so far as any additions are to be made to the ground by ac- 
quiring other land. 

Ses, anU^ the notes to Grieset v. Vasty 1 V. 548, witb respect to the operation 
of the Statute of Mortmain. 



GEARY «. SHERIDAN. 

[1803, Feb. 96.] 

Decree upon a bill tidren pro etmfesso is to be prononnced by the Court, not to 
be drawn up by the Plaintifr(aj. 

The cause having been set down for the purpose of having a de- 
cree as upon a bill taken pro confesso against one of the Defendatits, 
who had stood out all .process, the olher Defendants appearing, and 
not resisting the decree prayed, it was inadvertently taken as a cate, 
in which the Plaintiff was to take such decree as he could abide by, 
as in tlie case of default by the Defendant at the hearing. 

The Register afterwards objecting to draw up the decree in that 
manner, Mr. Mansfield for the Plaintiff moved for an order, that it 
should be drawn up. 

(I) Amb. 651 ; post, vol ix. 544; Momey Gen. v. Jtftmftv, 1 Mer. 327. 

(a) As to the practice in taking a bill pro eof^fesso^ see Ji'eaU v. ^forris, oiiie, 5 
V. 1, note [a] ; Momey Oentrid v. Fotmg', 3 Y. 909, note (a\ and Mr. Hovenden's 
note to this last case ; Rules of Practice fbr the Supreme Court of the United 
States, January Term, 1843, XVIII. XIX. 
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The Lord Chancellor [Eldon]. — ^I think the objection is well 
founded. The course is, that, where the bill is to be taken jro 
canfeisoy the Court hears the pleadings ; and itself pronounces the 
decree ; and does not permit the party to draw up his own decree. 

The decree was accordingly pronounced by the Court (1). 

As to the course of proceedings to be puraoed, in order to have a bill taken |in> 
eoTi/eno, or to set aside a decree so obtained, see the note to the Momof General 
V. Young, 3 V. 209. 



[* 193] WHITE V. WILLIAMS. 

[1803, March 4, avd sevsral preceding Days.] 

In a suit for an account an Answer going no farther than to enable the Plaintiff to 
^ into the Master's Office is not sufficient He is entitled to the fullest infor- 
mation the Defendants can give by the Answer, not by long schedules, in an 
oppressive manner, but giving the best account they can ; stating, that it is so ; 
referring to books, dz.c., so as to make them part of the Answer; and giving the 
fullest opportunity of inspection (a). 

The bill was filed by the Plaintiff, as heir at law and devisee of 
his uncle, against trustees under a conveyance by his uncle, of estates 
in the West Indies ; alleging, that the trusts were all satisfied ; and 
praying a reconveyance, and an account and payment of all sums 
due from the Defendants on account of the trust, an injunction to 
prevent any sale, and the appointment of a receiver and consignee. 
The bill interrogated as to the total amount of all sums due to and 
paid by the trustees upon the several particular items. 

The Defendants set forth an account by way of schedule to their 
answer ; but refused to set forth the totals, as required by the bill, 
on account of the expense it would occlision to the estate, which 
they represented to be insolvent. They offered an inspection of 
books; alleging, that, being wanted in the business of the trust, 
they cannot conveniently part with the possession of them. They 
insisted, that they ought not to be obliged to set forth, what was the 
largest balance in the hands of the bankers, who were also Defend- 
ants, in every year in respect of the trust ; for it would be impossi- 
ble without ezamming throughout the several items, debtor and 
creditor, and making rests from time to time : but they stated, that 

(1) Post, Heme v. OjriM, OgiMe v. JJeme, vol xi. 77; xiiL 563; Ltmdon v. 
Rtamff 1 Sim. & Stu. 44. 

la) See AUagtry. Joknton, anUj 4 V. 217, note (a); 1 Barbour, Ch. Pr. 139, 
140; a Daniel, Practice, 263; Ayckboum's Ch. Pr. (Lend. ed. 1844,) 267-S70; 
S Madd. Ch. Pr. (4th Am. ed«) 337, 338; Leonwrdv. Leonard^ 1 BaU & Beatty, 
334. 

. As to accounts and the practice in taking, see 1 Barbour, Ch. Pr. 505, 506; 
tt§&q.; Tftompioiiv. Laiii&e,afi(e,7 V.587,note; 2 Smith, Ch. Pr. (Am. ed.) ch. 
13;p.lll»d«eg.|* Hofll Master in CSiaiiceiy, p. 75» d teg. 
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to the best of their knowledge and belief no lai^ balances were 
ever left for the purpose of enabling them to make a profit : nor 
was the trast injured thereby ; as ;the interest in afrear to creditors 
was always more than covered by such balances ; and whenever there 
were any considerable sums at the bankers, they were temporary 
only ; and preserved for the payment of mortgage money and in- 
terest thereon, or interest in arrear to creditors, or the usual and 
necessary purposes of the trust They also offered an in- 
spection of letters; but insisted, they bought not to be [* 194J 
cbliged to make a schedule ; as they were numerous. 

A great number of exceptions were taken to the answer ; princi- 
pally upon the objection for not setting forth the totals ; and being 
all allowed by the Master, between fifty and sixty exceptions were 
taken to the Report ; which having been argued by Mr. Mansfield 
and Mr. HoUist in support of the exceptions, and Mr. W. Agar for 
the report, stood for judgment. 

March 4th, The Lord Chancellor [Elbon]. — ^I'he Plaintitf 
not only has a right to file a bill upon the supposition, that the es- 
tate by the effect <^ the trust has been cleared, desiring a reconvey- 
ance upon that ground, and asking, whether there have been bal- 
ances in the hands of the Defendants, which he may even before a 
decree move to have paid into Court, but it is a wholesome exercise 
of that right. Secondly, it' is not sufficient for the trustees to refuse 
to give information by their answer farther than to enable the Plain- 
tiff to go into the Master's ofiice ; and it is not enough, tliat the 
answer gives a ground for an account in the Master's office, and that 
the Plaintiff is enabled to go there. I am clearly of opinion, that 
is not enough ; but they are bound to give the best account they 
can by their answer ; referring to books, &c., sufficiently to make 
them part of their answer. The Court would consider the trustees 
as giving the information very oppressively, if they were to set forth 
a schedule with reference to transactions for twenty years together : 
but it requires them to refer to books, to give all convenient oppor- 
tunity of inspection, and to refer them, so as to make them part of 
the answer, and so as to ascertain, whether, that is the best account 
they can give. The Plaintiff has a right to compel them by their 
answer id say, that is the best account they can give. 

* With respect to the totals, the bill charges, that it is a [* 195] 
free estate ; the net produce in each year having exceeded 
the disbursements. They say, they have set forth the totals by leav- 
ing the books in the Master's office ; but no person could be enabled 
by this to find out the totals. They ought then to state by their an- 
swer, that they have set forth the totals in the best manner they can. 
I cannot permit accounts to be thrown into the Master's office, un- 
less the body of the answer contains an averment, that that is the 
best account the Defendants can give. The principle, upon which 
I go, is, that the Plaintiff has a right in a suit for an account to have 
by the answer, connecting itself with books and accounts referred 
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to as part of the Answer, the fiiUest information the Defendants 
can give him. 

To apply that principle to these several exceptions ; as to all the 
exceptions; that go to the point of setting out the totals, the Master 
is right : but I give no opinion, whether the trustees are bound to 
state them otherwise than thus ; that they have laid the accounts, 
from which the totals will appear, in the Master's oifBce ; and that 
those accounts enable the Plaintiff to learn as much as they them- 
selves know of them. But to that extent they must pledge them- 
selves. 



1. To the argmnent, that a plainliff who seeks an account oofl^ to be satisfied 
when he obtains infonnation sufiicient to enable him to go into tne master's office, 
and acts vexatiously in taking exceptions when the ddendant's answer gives a 
ground for an account there; the conclusive objection is, that the defendant may 
die before he can be brought into the master's office ; whereas, when a full an- 
swer is put on record, it may facilitate the account at any time, and may, perhaps^ 
disclose grounds upon which the plaintiff may, on the one hand, move for imme- 
diate payment of money into Court, or, on die other hand, be satisfied that it 
would be useless for hun to go on with the suit Leonard v. Leonard^ 1 Ball & 
Beat 334. 

' 3. As to the consequences of a reference so given as to incorporate the docu- 
ments refenred to* into the defendant's answer, see, cmfe, the note to Darwin v. 
Clarke, 8 V. 15a 

3. That a defendant must not oppressively encumber the record, and create 
unnecessary expense by going into minute details, as to which he is not specially 
interrogated, see note 1 ioJiUagar v. Ustof^, 6 V. 748. 
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6LAISTER V. HEWER. 

[RoL^s. — 1808, August 6, 12, Upon Afpxal scrouE tub Lomo Chauckx.- 
LOB, 1803, BIarcb VL] 

Purchase by a man in the joint names of himself and his wife, if he was a trader 
at the time and he aflerwords becooie» baaJaujrt, void against the creditors^ 
within the statute 1 Jam. L c 15, s. 5 (a). 

So, if the purchase was made witb the wife's money, if previously received and 
disposable by him as his own ; not bound by any agreement with a trustee ; and 
the receipt not connected with the purchase (&). 

Purchase in the name of a wife or child ocdinarily not a resulting trust ; being con- 
sidered an advancement (c), [p. 199.] 

Where the Court secures a provision (or a wife out of her equitable interest, 
claimed by the husband, the trustee is at liberty to pay to the husband ; and 
tfiat payment is nsKS called back, [p. 206.] 

No instance of the debtor calling upon the Court to internee that equity for the 
wife, [p. 306.] 

Bt indentures,, dated the 20th October, 1779, John Benson in 
consideration of the sum of 334^. 5s. with the license of 
the lord of the manor of Coldbeck ♦conveyed to John [♦196] 
Glaister and his wife jointly and to the survivor of them, 
their heirs and assigns, certain customary messuages and tenements ; 
and Glaister and his wife were admitted tenants. 

By indentures dated the 12th of October, 1781, Glaister and his 
wife, in consideration of 160/. conveyed to Jonathan Scott and his 
heirs, subject to a proviso for redemption by Glaister and his wife 
or either of them, th^ir, or either of tlieir heirs, executors, adminis- 
trators or assigns; and the premises were surrendered, and Scott 
admitted accordingly. 

(a) See Fryer y^Flood, 1 Broi C. a (Am. ed. 1844), 160, 161, and notes ; 3 
lugdcn, Vend &. Purch. (6th Am. ed.), [267, 268], 185, 18a See on the sul ' 
of voluntary conveyance, Luth v. ffUkxMon^ ante, 5 Y. 387, notes (a) and (61 



Sugdcn, Vend &. Purch. (6th Am. ed.), [267, 268], 185, 18a See on the subject 
of voluntary conveyance, Luth v. ffUkxMon^ ante, 5 Y. 387, notes (a) and (61 

Jh) See Clancy, Rights of Women; (Am. ed.) 442, 452, 453. Where a husband 
uotarily settled upon a wife personal estate^ which came to her by descent fircon 
her relatives, to no greater extent thaa a Court of Chancerv would have directed 
him to do on a bill med against him by the wife to protect her equitable claim to 
a support for herself and her children out of the same, such voluntarv settlement 
was sustained aa against the creditors of the husband ; although held void as to 
other property contained in the same conveyance to the trustee. Widen v. CKorfce, 
8 Paige, 161. 

A settlement on a wife will be sustained, where she was induced by it to re- 
nounce her own inheritance, Banks v. Bhneny 2 Hill, Ch. 566 ; or relinquish her 
dower, TVwtor v. Jtfoore, 2 Rand. 563. 

The husband cannot make an unreasonable settlement on his wife to defraud 
his creditors ; but a settlement of less than one half the value of the fortune he 
acquired by her is not an unreasonable provision; Banks v. Brown^ 2 IliU, Ch. 

A convevaoce in trost for a wife and her issue by a husband, who has received 
and expended her property for the payment of his debts or other use, will be sus- 
tained, although the value of the proper^ conveyed in trust is not exactly the 
same as that S[ the wife so expended. Taylor v. ffmof, 4 Desaus. 227. 

(0 See 1 Williams, Executors, (2d Am. ed.] 534, 535; Coaiits v. Stmnt, I 
Younge & Col. 6a Where the father paid tne nurchase money for land; and 
had the bond for title made to liis son and himself jointly, this is an equitable 
advancement to the son of an undivided moiety. Thompson v. Thn^poon^ 1 
Yerger, 97. 
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By another indenture, dated the 12th of October, 1794, reciting 
the mortgage to Scott, and that Glaister and his wife had occasion 
to borrow the farther sum of lOOZ. on the security of the said prem- 
ises, and that John Glaister for the farther and better securing the 
said sums of 1602. and lOOZ. and interest, had entered into a bond, 
bearing even date with the said indenture to Scott, in the penal sum 
of 520/. conditioned for the payment of lU. \4s. on the 12th of 
October yearly for the term of five years, and the full sum of 2742. 
145. on the 12th of October 1800, in consideration of the sum of 
100/. to Glaister and his wife paid by Scott and of the said 160/. so 
due to Scott, Glaister and his wife granted to Scott and his heirs 
the said customary premises and the buildings lately erected thereon 
by John Glaister ; upon trust to sell, and after deducting the expenses 
of the trust to apply the produce in payment of the said sum of 
260/. and the interest yearly, according to the condition of the bond ; 
and it was declared, that, if there should be any surplus, Scott should 
pay such surplus to Glaister and his said wif(^ or the survivor of 
' them, or the executors, administrators, or assigns, of such 
[* 197] survivor, or as Glaister or his said wife or the said * survivor 

of them or the executor of such survivor of them should 
appoint : provided, tliat no sale or disposition of the premises or any 
part should be made until the 12th of October, 1800, without the 
consent of John Glaister and his said wife or the survivor of them 
or of his, her, orlheir assigns or appointees. 

In 1797 John Glaister became a bankrupt. By indentures, dated 
the 2d. of May, 1798, Scott assigned and surrendered to John 
Lightfoot. In August, 1798, the bankrupt died. The bill was filed 
in January 1800 by his widow against the assignees under the Com- 
mission and Lightfoot for a redemption ; charging, that the estate 
was purchased with her fortune received by her husband. 

The Defendants the assignees by their answer insisted, that, the 
premises being purchased by Glaister in the joint names of himself 
and his wife upwards of twenty years after his marriage, all such in- 
terest as he had therein at the time of his bankruptcy vested in his 
assignees, and that the Plaintiff* has no title to redeem ; and that in 
case any of the money advanced for the purchase was part of the 
portion of the Plaintiflf, or received by Glaister in her right, he was 
at the time of and long previous to the purchase a trader liable to 
the bankrupt laws, and was at the time of the purchase indebted ; 
and the taking such conveyance to himself and his wife was a fraud 
upon the bankrupt laws ; and if the Plaintiff has any demand upon 
the premises in consequence of any part of her property having been 
applied to the purchase thereof, she has no claim unless to demand, 
that out of the produce of the sale scHne settlement should be made 
upon her in proportion to such part of the purchase-money as she 
shall prove paid out of the money received by her husband in her 

right. 
[• 198] *The effect of the evidence for the Plaintiff was, that 

about 250/. was received from her father and different re- 
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lations between the marriage in 1756 and the purchase : but the 
particular time did not appear, except as to a sum of 100/., which 
being out upon a bond, was called in for the purpose of making the 
purchase. The evidence for the Defendants was, that the bankrupt 
was at the time of the purchase a trader, as a country shopkeeper, 
and that he was enabled to make the purchase by the profits of his 
trade. 

This cause was aigued at the Rolls by Mr. Hart^ for the Plaintiff, 
and Mr.' BomUly and Mr. BeU for the Defendants, the assignees 
under the Commission, 

The Master of the Rolls, [Sir William Grant], having taken 
a few days to consider, pronounced the following judgment: 

Taking this to be a joint estate in fee in the husband and wife, it 
is very difficult to say, what will be the effect of the clause in the 
Statute of Elizabeth (1) : directing, that the Commissioners are to 
take order with all such lands, tenements, and hereditaments, as 
such person shall have purchased or obtained for money or other 
recompense jointly with his wife, children or child, to the only use 
of such offender, or of or for such use, interest, right or tide, as 
such offender then shall have in the same which he may lawfully 
depart withal, or with any person of trust to any such use of such 
offender. 

If the clause had merely said, '< all such estate as the bankrupt 
should have purchased in the name of his wife or child," 1 should 
suppose it meant, that in bankruptcy the purchase should 
be a resulting trust ** for the bankrupt, with whose money [* 199] 
it was made, even against a wife or child ; as against whom 
a trust does not ordinarily result ; being considered an advance- 
ment to them. But it is confined to purchases made jointly with 
the wife or child, and to the only use of the bankrupt, or for such 
use, dLC. as he shall have in the same, which he may lawfully de- 
part with. 

Unless the joining of the wife or child was merely colorable and 
fraudulent, without any intention of giving them any estate, then it 
is not made to the only use of the bankrupt ; and in a purchase 
jointly with his wife he has no use, &c., which he might lawfully 
depart with, so as to bind* her ; for the same words in a conveyance 
to husband and wife, that would make a joint-tenancy in other per- 
sons, gives the entirety to them ; and the husband as against her 
cannot pass any right, title, or interest : but if she survives, the 
whole must accrue to her. His conveyance is not good for a moiety. 
It is therefore not reached by that statute : there being no use, that 
he could depart with. 

Upon a jriew of all the Statutes taken together, the Statute of 
King James (3) was not meant to comprehend the case of a settle- 

(1) 13 Eliz. c. 7, 8. 2. 

(2) Stat 1 Jam. I. c. 15, s. 5. See pod, vol ix. 13 ; where the Master of the 
Rolls a|^es, that a wife is within tiiat statute, upon TVidter v. Cash, Style, 288 
and the Lord Chancelloi's judgment on the appeal in this case. 
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ment iipoir a wife. The only questH>n therefore »> whether this is 
fraudulent against creditors within the Statute (^ Qveen Eliza- 
beth (1). 

In Fletcher Y. Sidley (2) it was held, that a purchase, was not 
within the Statute. It is unnecessary to give any opinion upon the 
doctrine of that case ; for here the settlement would have been good, 
though the subject had been property previously in the husband : 
and supposing it likewise, what the wife disputes, perfectly volun- 
tary ; for though it k proved, that the husband viras a 
[* 200] * trader at the time of the settlement,, there is no evidence 
that he was indebted at that time ; and it is quite settled, 
that under that Statute the party must be indelUed at the time. If 
the case was within the Statutes of Bankruptcy, it would be suf- 
ficient to prove him a trader. Agreeably to this distinction in 
Walker v. Burrows (3) Lord Hardwicke held, that a voluntary set- 
tlement by a father, a trader, upon his son, was not affected by the 
Statute of Elizabeth : there bekig no proof of his being indebted 
at the time : but it was held void under the Statute of James ^4), 
as made not in consideration of the marriage of a child. Such a 
settlement by a person not a trader at the time, cannot be impeach- 
ed ; though he afterwards becomes a bankrupt : Crup v. Pratt (5). 

As to the mortgagee, what the Plaintiff now prays is, that the es- 
tate may be sold ; and that she may have the surplus. There is 
nothing inconsistent with the case made by the bill ; for that is, 
that the estate is her's, subject to the mortgage. It is so; and as 
the estate is to be sold, her right to the surplus is precisely the same 
as her right to redeem would have been. 

Therefore declare, that the Plaintiff is entitled, subject to the 
mortgage ; and direct the estate to be soU, and the surplus to be 
paid over to her. 

The Defendants, the Assignees under the Commission, qipealed 
from this decree. 

Mr. MamJUldy and Mr. Hart, for the Plaintiff, in support of the 
Decree. 
[*201] *The MASTEa or the Roi^ls [Sir Willum Grant] 
was of opinion, that none of the bankrupt laws apply to 
this case. There is no proof in the cause, that at the time oif this 
transaction the husband was insolvent ; or even, that he owed a 
single debt. The question is merely, who have the better right to 
redeem this estate, in the hands of a third person, the widow or the 
assignees ; involving the consideration, whether the assignees were 
under the Statute of Elizabeth competent to dispose of it as the 
property of the bankrupt The object of that Statute was to repress 

(1) 13 Elis. c. & 
(2 2 Venu 490. 

(3) 1 Atk. 93. 

(4) Stat 1 Jam. I. c. 15, & 5. 

(5> Cio. Ch. 548 ; LiUi^ t. (Mom, 3 P. WiU. 996. 
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that sort of transaction, that was likely to take place, a prdvision by 
a bankrupt for his family at the expense of his creditors. This is a 
bona fide transaction, without any view to fraud. It wa» absolutely 
incumbent upon the husband to make such a settlement in con- 
sideration of his wife^s fortune. l*he interest in this estate thelrefore 
was not^such as he coukl lawfully part with ; which is the interest 
contemplated by the Statute. The evidence shows, that part of the 
property of the wife was out upon the security of a bond ; which 
the husband, in order to make the purchase, was obliged to call in. 
If the obligor in a bond had stated, that .in fact the money was her's, 
this Court would restrain the husband from calling it in without 
making a settlement (1). He did that, which he was in conscience 
bound to do : and she is a purchaser for valuable consideration of 
the provision made for her. He continued solvent eighteen years 
afterwards. The result of the evidence is, that at that time he was 
not, and could not be, a trader ; not having credit sufficient. It 
amounts only to this ; that at some period be had some dealings, 
which might be construed to make him a trader. At this distance 
of time they must show clearly, that he was so ; to raise the inference, 
that he meant to subtract this from his creditors. In lAi»k 
V. WUkinsm (2) it was held, * that to make a settlement [* 203] 
fraudulent against creditors it must appear, that he was 
insolvent at the time. 

Mr. RtmiUy and Mr. BeUj for the Assignees, in support of the 
Appeal. — ^This depends merely upon the construction of the two 
Acts of Parliament. As to the money obtained in right of his wife 
the whole, except 100/., was received by him a great many years be- 
fore the purchase ; and was kept in his possession ; and used as his 
own. The case supposed, that the obligee of the bond could come 
here to compel a provision for the wife, is very doubtful. If the 
Statute intended only property the bankrupt could assign, it did 
nothing. The language is certainly obscure : but the latter part of 
the clause makes the Plaintiff's construction impossible: ^^And 
that every direction, order, bargain, sale, and other things done by 
the said persons so authorized, as is aforesaid, in form aforesaid, shall 
be good and effectual in the law, to all intents, constructions, and 
purposes, against the said offender or debtor, his wife or heir, child 
and children, and such 4)erson as by sAch joint purchases with the 
said offender, as is aforesaid, have or shall have any estate of inter- 
est in the premises," &c. 

To what purpose is this upon the Plaintiff's construction ? But 
if there is any doubt upon the Statute of Elizabeth there can be 
none upon the Statute of James I. In Crup v. Pratt^ though the 
point was not decided, it was taken to be clear by all the Judges, 
that, if the bankrupt had been a trader at the time, it would have 
been within the Statute of James I. In Walker v. Burrowi there 

(1) This Eqaity is not now applied, where the sum b under 200f. Sec Elworih^ 
V. WicksUad, 1 Jac. & Walk. 69. 

(2) AnU, vol. V. 384. 
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was no fraud : but Lord Hardwicke held the words of the Statute 
quite decisive. That case and Fryer \. Fhod (1) were cases of a 
child : but the wife comes under the words ^' other per- 
[* 203] son * or persons ; " and that case cannot be distinguished. 
These statutes, like all others to prevent fraud, must be 
construed as remedial statutes, to aid that object. The ground 
taken in these cases is, not specific fraud, but the broad principle, 
that it is an advancement for a child. When he received these 
sums, and what became of them, with the exception of the 100/., is 
not clear upon the evidence : but, the marriage was in 1756 : the 
purchase in 1779. He had the full and whole dominion over it ; 
and kept it in his hands all the time ; and traded with it. Some 
evidence must be given of an agreement for a settlement. 

Mr. Mansfield f in reply. — ^The 100/. clearly belonged to the hus- 
band and wife. No other provision is pretended ; and then, if he 
had 'secured that money for her benefit, neither this Court nor a 
Court of Law would have taken it from her. The doctrine of this 
Court is, that if the money belonging to the wife is in the reach of 
the Court, the husband shall not take it, unless he makes a settlement 
He must have brought an action for that sum of 100/. in her name 
as well as his own. With respect to the bankrupt laws, if the hus- 
band receives money of his wife, and makes a provision for her, it 
was never thought necessary that he should settle the precise sum he 
received. Whether he purchased her estate for a Ktde more or less 
has never been a subject of inquiry. The words of the Statute of 
Elizabeth are strictly confined to such estate as is taken for his use, 
and that he may lawfully part with. The subsequent clause is re- 
ferable to the former and the c(Miveyances, which are the subject of 
that. The other statute also has in view either a legal estate in the 
bankrupt himself or in trust for him ; and which he conveys or 
causes to be conveyed to a child or any other person, not mention- 
ing the wife, excepting only the case of a child advanced 
{* 204] in marriage. * That cannot apply to a purchase, without 
any view to bankruptcy or to defraud creditors in any way, 
hvii merely to make a provision for his wife. AD the cases cited are 
cases of a child ; as to which the Statute of James L is decisive. 
Not one instance of a wife is produced. 

The Lord Chancellor [Eldon]. — It is very clear upon all the 
cases, that whether the wife is to be taken to be under the words 
<< other person or persons " within the Statute of Elizabeth, or not, 
if the husband was not a trader at the time of the conveyance, it is 
good. If it was necessary to decide that fact formally, I could not 
refuse an issue, though I should lament it ; being satisfied by the 
evidence, that he was a trader at the time. Next, supposing this the 
husband's money, is the wife within the intent and me)ining of these 
Statutes, if she is the party, for whom the estate is procured and ac- 
quired within the Statutes ? The Statute of Elizabeth is very ob- 

(l) 1 Bro. C. C. 160. 
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scurely expressed ; and, allowing for the obscarity of the phrases, I 
think, the case would not be within that Statute. The words des- 
cribing the interest rather seem to confine it to what was his own, 
than to extend to that, which vested in others, who take jointly with 
him. The subsequent clause unquestionably augments the difficulty ; 
but admits of a meaning consistent with tlie construction I put upon 
the preceding p^rt. It might possibly mean, that the act of the 
Commissioners should operate as a severance of the joint interest 
against the event of survivorship ; and though the other words 
would have been sufficient for that purpose, these words might be 
thrown in pro mq/ori Cautela to bar all right of survivorship, as if 
the bankrupt had barred it. 

But, unless the case of the wife is excepted out of the 
Statute of James L, by proper construction I * think it [*205] 
must be within that statute ; and it is impossible to say, 
that, where the husband, a trader at the time, with his own money, 
which is the case I am now supposing, buys an estate for a child or 
any other person, unless the latter words will not comprehend the 
wife, she must not be included. The words of the statute are exceed- 
ingly strong ; and it appears to have in view, that a trader, though 
not insolvent at the time, or indebted, might foresee, tha^ the time 
might come, when it might turn out to have been extremely provi- 
dent to have secured this property for his family or himself. This 
statute therefore aims, not only at estates he had, but those, in which 
he acquired interest for others ; and I cannot entertain a doubt, that 
the meaning of the Statute is, that a party, who is a trader at the 
time, shall not procure or purchase for money those interests for his 
children or the other person here described. Nothing can be strong- 
er in favor of that construction than the case of Fryer v. Flood (1) ; 
an which upon a bargain by the father, a trader, that he would not 
call for the money he lent, if the estate was bequeathed to one of 
his children, it was held, that he had procured or caused to be con- 
veyed that interest to the child ; and therefore it belonged to the 
assignees under the Commission against the father ; so the case re- 
ferred to by Lord Hardwicke imported the same ; and Lillt/ v. 0<- 
bom ^2), and Crisp v. Pratt y upon a question between the assignees 
and tne child. But it is remarkable, that in each case there was a 
limitation to the wife for. life ; and in the reasoning of them no dis- 
tinction is taken between the wife and the children ; and prima facie 
*^ other person " must include her. 

With respect to the distinction taken in this case, that the hus- 
band was doing no more than discharging a moral duty by 
* making a provision for his wife, taking that without ref- [*206] 
' erence to its being the wife's money, so it may be said, 
the &ther does no more for the child. The husband may be doing 
no more than acquiring for his wife an estate, though he received no 

1 Bro. C. C. ICO. 
3 P. Will 298. 
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fortune with her; and there may be cases, in which that would be a 
much higher inoral duty, than in others, where the wife did bring a 
fortune ; depending upon her conduct, and upon what provision she 
has from the irasband. But I do not know, that the Court has ever 
under these Acts of Parliament supported a provision upon that 
principle of moral duty ; and that is not much attended to, even 
where the Court •secures a provision for the wife ; for the trustee is 
at liberty to pay, if he thinks proper ; and that payment is not called 
back : nor do I recollect an instance, as it has been put at the Bar, 
of the debtor calling upon the Court to interpose Chat equity for the 
wife. 

Next, if it turns upon the point of the money being the wife's, 
the question may admit a very different decision, with regard to the 
circumstances, under which the money was received and laid out. 
If a trustee under the will of the wife's father paid 10002. to the 
husband twenty years ago, and under circumstances, in which the 
trustee and the wife herself ;saw no reason to insist upon a provi- 
sion, or to put it higher, if it was paid through the medium of this 
Court with her consent, (and that very circamstanee of taking her 
consent might very much increase his moral duty,) yet, if she is 
within the statute at all, it is very diflkult to say, that, the husband 
receiving the money, and using it as fats own for twenty years, as he 
advanced to her about the same sum^ it should not fell within the 
statute, if otherwise, it would fall within it. If that cannot be main- 
tained, it is very dif&cult to make out, how the receipt of th^ 
money a year «ooner or later, but some time antecedent to the pur- 
chase, and under circunrntances forming no connection 
[♦ 207] ♦ with the purchase, shall be connected with it upon the 
mere circumstance of the time, more or less, so its to ap- 
ply a different rule. It is said, there is no case, where part of the 
considisration being the wife's, and part not, if the purchase came to 
something more than her part, therefore as to the excess beyond that 
it was affected, it would be very difficult to dispose of such a case. 
The case upon a copyhold from the north, in which Lord Mansfield 
entered into the quantum of valuable considemtion, was a very diffi- 
cult decision. But that difficulty is much enhanced, if such consid- 
erations as are now pressed can be introduced : namely, how much 
can be added to the vi^uable consideration by attention to what 
morel duty requires : a topic too difficult for a Court of Equity to 
deal with. Upon the pure, naked, case of a trustee, having money 
belonging to the wife, if he should say, the hui^nd should not have 
it without going to Equity, or if he could recover at law, without 
going through rfl that difficulty, expense and delay, unless he would 
lay it out for tfae benefit of himself and his wife, and the husband 
should agree upon that ground, and lay it out in both their names 
upon such stipulation, I should be strongly disposed to say, though 
it was laid out upon a loan, that agreement would not so far dis- 
charge the trustees, that they could not say in equity, he should not 
deal with it except upon the terms stipulated ; and if the money 
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was afterwards receired, and laid out in land, I fihoald say, the hus- 
band and trustees acquired it for the wife under the equitable 
agreement they bad a right to attach upon his disposition of her 
property ; and theseforc it was out of the statute ; and to the extent 
of holding, that such a proportion df this estate as was purchased 
with the 1002. jeceived under these^circumstances, or rather the cir- 
cumstances, which ferther inquiry may show, I should feel an inclin- 
ation to struggle on her behalf. The money hsving been 
in the hands of * the executor of her relation, and appear- [* 208] 
ing to have been laid out upon a joint security, and in a 
joint parchase, without ever being in his hands, disposable in his 
bands, from these oircumstancesl-am inclined to infer an agreement, 
that it should be laid out in sl joint purchase. If that is so, it is a 
ground ibr a fisulher infeisence, that the sum of 150/. was also her 
money, and to be reeeired upon a trust to be so laid out. But there 
is great difficulty upon that ; for there is no evidence, that that 
money was received by him under any other circumstances than any 
part of her fortune ; that it was received subject to such equity as 
it would be clothed with in the hands of trustees ; but it was dis- 
' posable in his hands at his pleasure. The receipt is not connected 
with any intention of purchase ; and if a distinction is made be- 
tween what is bought for a child and .what is not, why should not 
the same distinction prevail in the case of a wife? 

The principal doubt I have is upon that part of the case, in wliich 
the Master of the Rolls is of opinion, that even a purchase with the 
money of the husband is not causing or procuring the conveyance, 
within the Statute of James I. At present I think what is bought 
with the husband's money is witbin the meaning of that statute 
bought for the creditors. 

A (ew days afterwards the Lord Chancellor said, it appeared 
to him, the Statute of James did apply to this case ; and his Lord- 
ship recommended a compromise (1). 

A FURCHASE mftde m the name of a eMiUof the parehaser wofold^ prima fade^ 
he considered as an advancement intended for such child; in order to repel this 
presumption, evidence must be ffiven of a contrary intention contemporaneous 
with the purchase ; an after-thou^t of that nature will have no effect Mvrlus v. 
PrankUn, 1 Swanst 17; Prtmkerd v. Pnmkerd, 1 Sim. 6l Stu. 3^ Finch v. Finch^ 
15 Yes. 50; Ihfer v. Dyerj 3 Cox, d4; Hhodnutn v. JIferin, 2 Proem. 3a And 
the Qnuivrobtmdi does not rest with the <:hild. Bedington v. Redinglonj 3 Ridflf. 
P. C. 178; Findi v. Fmdi, 15 Yes. 48. It was said in Mudeas v. lYanklin, ubi 
nipra, that, by taking possession oF the purchased estate, the parent would evince 
his intention, that the pnrchase, notwithstandinff it was made in the name of his 
chili, should be for the fMient's own benefit; but, nerhaps, this evidence pt^rht 
not, in all cases, to bo considered conclusive : the cl^ld may have been an infant 
at the time of the purchase, and the parents may have taken the rents and profits 
as his guardian, still meaning the purchase as an advancement ; (SHleman v. .^jA- 
iUnrniy 2 Atk. 480 ;) or there may be other reasons accounting for the reception of 
the profits by the parent, without establishing a resulting trust in his favor; Grey 
T. Orey, Rep. Ump. Finch, 340 ; SL C. 2 Freem. 6, and 2 Swanst 600. The same 

(1) See OlaisUr v. Hewer^ posi^ vol. ix. 12; xi. 377. 
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doctrine, it was stated in Kidder v. Kidder, 10 Ve& 367, (tboogrh more doabtfaUy 

there than in the principal cafle,| prevails in favor of a toife, when her name has 
been 'inserted in a purchase-deed, notwithstanding the purchase-money was sup- 
plied by the husband ; and see Kingdon v. Bridges, 2 Venh 68. But it most be 
carefully recoUected, that, when a husband is a tader, within the bankrapl laws, 
it cannot be contended, as a^nst his assignees, should he become a bankrupt, 
- that a purchase made with his money, in the name of a wife or child, excludes a 
resulting trust from passing to his assignees, for the benefit of his creditors ; un- 
less in cases coming within the benefit of the exception in the 73d statute, 6 Geo. 
IV. c. 16. The case would, of course, be stron^r in fkvor of creditors under a 
commission, if tlie purchase was made in the lotnt names of father and son; and 
still stronger if the father took an estate in the purchased property for life, with 
remainder to his son in fee : Siileman v. Ashdovm, 2 Atk. 4d0. And, if a convey- 
ance be taken to the joint use of a man and his wife (the puTchase>money proceed- 
ing from the husband), the case will come within the policy of the bankrupt laws ; 
creditors will not be defeated by an arrangement which, though professing to 
moke a provision for the wife, is, so long as the husband lives, in fact a provision 
for himself: Tucker v. Coth, Styles, 289. It is true, that, if a person, who is not 
at the time in debt, and who is not then actually a trader, nor has it in contem- 
plation to become such, makes a purchase and takes a conveyance to himself for 
life, witli a remainder to trustees, as a provision for liis child, the child's interest 
under this settlement will not be affected, though the parent shbuld, at a subse- 
quent period, embark in trade, and become a bankrupt lAOy v. Oehom, 3 P. 
Wms. 299. But, if a party, being a trader at the time of the transaction, convey 
his real estate, after marriage, to trustees for a nominal consideration, in trust, , 
first for himself for life, then to his wife for life, then his first and other sons in 
tail, the whole of the provisions of such a settlement would fall expressly within 
the bankrupt laws. fFalker v. BtifTotof , 1 Atk. 95 ; see, ante, the note to Ex parte 
Shoriand, 7 V. 88. 
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[Roixs.— 1803, March 7.] 

Leasehold estates, specifically bequeathed to an executor, were by him assigned 

as a securi^ for his own debt 
That assignment, no collusion appearing, was established against a creditor (a). 

Richard Hawkins, being possessed of certain leasehold premises 
at Rotten Park, Birmingham, subject to a mortgage to Mary Dalton, 
by his will, dated the 6th of January, 1790, bequeathed the mort- 
gaged premises and other leasehold estates to his son William Haw- 
kins, to hold to him, his executors, &.C., for the residue of the terms, 
subject to an annuity of 15/. to his son Richard Hawkins for twenty 
years, if he should so long live ; and in case his said son should die 
before the expiration of that term, then to the payment of the said 
sum of 15/. for the remainder of the twenty years to his (the testa- 



(o) See on the subject of the transfer of assets by executors. Hill v. Simpson^ 
anU, 7 V. 152, notes (a), (i), (c) ; 1 Story, Eq. Jur. § 422, § 423, § 424 ; 2 Willwms, 
Executors, (2d Am. cd.) (371, et seq., and notes, 674, note (1); 3 Sugden, Vend. & 
Punch. (6th Am, ed.) ch. 17, 6 2, p. [176, 177,1 112, el aeq. ; Mmdtr v. Riteon, 2 
Gill & J. 86; Andrew v. Wngleij, 4 Bro. C. C. (Am. ed. J844,) 125-138, notes ; 
Ram on Assets, 491, 492. 
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tor's) wife for the use of his children Sarah, Mary, and George 
Hawkins ; and he appointed his wife and his son WiUiam, executors. 

Richard Hawkins, the testator, died in November 1792. The 
executors proved the will. William Hawkins being engaged in 
trade in partnership with Thomas and John Hawkins, be^me in- 
debted to the Plaintiffs as bankers to the amount of 2000/. ; and in 
June 1793, they executed a bond in the penal sum of 30002. ; and 
also by indenture of mortgage, dated the 24th of June, 1793, Wil- 
liam Hawkins assigned the premises at Rotton Park to the Plaintiffs, 
subject to the mortgage to Mary Dalton, and to the annuity of 151. 
under the will of Richard Hawkins, and to a proviso for redemption 
on payment of 1500/. and interest, and all other sums to be ad- 
vanced by the Plaintiffs. 

In October 1796, William Hawkins and his partners 
became bankrupts. In March 1798, by consent of *all [*210] 
parties the mortgaged premises were sold for 1600/. 
Upon that occasion James Reynolds informed the purchaser, that he 
was a creditor of Richard Hawkins the elder by a bond, dated the 
20th of July, 1784, in the principal sum of 300/. ; and gave notice 
not to pay his purchase-money. 

The bill filed by Taylor and his partners, Taylor being also ad- 
ministrator of Mary Dalton, prayed an account of the personal estate 
of the testator Richard Hawkins ; that the purchaser may pay his 
purchase-money ; and. that the purchase-money may be applied in 
satisfaction of the mortgages ; and that the Defendant Reynolds 
may be decreed not to have any lien or claim upon the purchase- 
money in preference to the Plaintiffs. 

The Defendant Reynolds by his answer insisted upon his bond 
for money lent ; and stated frequent applications to the executors 
before the bankruptcy. He claimed a balance of 452/. 8s. lOd. as 
due upon the bond, after deducting a sum of 94/. 1<. received from, 
the sale of leasehold premises mortgaged to him as an additional se- 
curity. He insisted, that the surplus of the purchase-money after 
satisfying Mrs. Dalton's mortgage ought to be applied in satisfaction 
of what remains due on his bond in preference to the mortgage to 
the Plaintiffs ; especially as such mortgage was executed, not for the 
purpose of raising any money to dischai^ the debts of the testator, 
but only to secure the payment of debts personally incurred by Wil- 
liam Hawkins and his partners with the Plaintiffs in the course of 
their trade. He denied all fraud and collusion with Hawkins ; and 
insisted, that he is a bona fide creditor; and ought to be paid out of 
the leasehold premises, as being the assets of Richard Hawkins, in 
preference to the Plaintiff's demand. 

*Mr. Ramiay and Mr. Cooke, for the Plaintiffs.— It is [* 211] 
certainly true, that an executor cannot apply the property 
of his testator to the payment of his own debt : nor on the other 
hand is a purchaser bound tp see to the application. A power of 
disposition in the executor is absolutely necessary. But under the 
circumstances of this case this is clearly a good disposition by this 
VOL. viii. 1 1 
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executor, to whom also this leasehold property is specifically be- 
queathed, against the creditors ; unless the purpose to defraud the 
creditors can be shown. Mead v. Lord Orrery (1) is not a case of 
a sale, but an assignment by way of security ; and it was held, that 
he had an absolute power of disposition. I^ugent v. Gifford (2) is 
to the same effect. It was attempted in Farr v. Newman (3) to 
carry that to this extent ; that if the executor becomes indebted 
under a judgment and execution against him, the property of the 
testator remaining in specie may be taken. Certainly the decision 
is in opposition to that ; but that decision was against the opinion 
of Mr. Justice BuUer ; whose opinion was adopted by Lord Chief 
Justice Eyre in Quick v. Stains (4). The principle, upon which 
the case was decided, is the disposing power over the property. In 
Andrew v. Wrigley (5) it was held, that an executor may sell, 
though the property is specifically devised. There can be nothing 
stronger that ; which must go upon his legal right to dispone. But 
this is the case of an executor actually in possession of the proper- 
ty ; that property specifically bequeathed to himself. Nothing can 
prevent his disposition but a suit Considerable time was 
[*212] suffered to elapse. During four years this * creditor held 
the possession of another estate under a mortgage ; per- 
mitting the executor to treat this as his own, and these persons from 
time to time to advance money upon the property. In Andrew v. 
Wrigky stress was laid on the acquiescence. In HiU v. iStmp- 
tofi(6) the circumstances in some degree resembled those of Scott 
V. Tyier (7). The bankers believed the representation of the ex- 
ecutor without looking at the will ; and it was held, that should not 
protect them. 

Mr. Alexander, for the Defendant Reynolds ; Mr. Richardsy for 
the other Defendants. — ^In these cases wherever any circumstances 
of fraud or collusion have appeared, the creditors have been permit- 
ted to follow the assets. There are strong grounds of suspicion 
upon this mortgage ; which took place only seven months after the 
testator's death. If the mortgagees had notice, that there were 
debts of the testator, that will affect them ; which is clear upon 
Andrew v. Wrigley and other cases. This creditor is entitled to 
an inquiry ; though he might have filed a cross bill, not being bound 
to do so. 

Mr. RamUbfj in reply, insisted, that there was no ground for an 
inquiry, no pretence for presuming collusion, or, that the PlaintifK 
knew there were debts of the testator unpaid. 

The Master of the Rolls [Sir William Grant]. — ^I do not 

(1) 3 Atk. 235. 

(2) 1 Atk. 463; cited 2 Ves. 269 ; stated from the Register's Book, 4 Bro. C. 

c. laa 

(3) 4 Tenn Rep. B. R. 621. 
4) 1 Bos. & Pul. 29a 

(5 4 Bro. C. C. 125. 

(6) Ante^ vol. vii. 152. See the note, vol. v. 213. 

(7) 2 Bro. C. C. 431 ; 2 Dick. 712. 
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recollect any case, in which the property was specifically bequeathed 

to the executor : but the person, to whom it has been specifically 

given, has generally been the party complaining. In this case there 

is not enough in this answer to ground an inquiry ; if not, 

there is * nothing to stand upon. There must be some [*213] 

foundation for an inquiry ; as if he had said, he believed, 

they knew, there were debts unpaid. The decree must therefore 

be according to the prayer of the bill. 

No honafde dealing with an executor, respecting the goods and chattels of his 
testator, can be impeached. See, otife, the note to />idbnso» v. Lockyer^ 4 V. 96. 
In Langley v. Lord Oxford, a short report of which suit is given in Ambler, 17, it 
appears from Mr. Forrester's ms. that, the case was as follows. Langley sold an 
estate to Mr. Harlcy, father to the Earl of Oxford, and 10,000/. (part of the pur- 
chase-money) were left in the hands of Mr. Harley. Langley made his will, and 
thereby save two legacies, one of 3,000/., another of 1,000/., out of these 10,000/. 
Mr. Hartey af^rwaw paid the 10,000/. to Lauffley's executor; and now the leg- 
atees brought their bill agomst the Earl of Oxford, as executor to his father, w. 
Harlcy, to have their legacies paid out of the 10,000/., and to open the account 
which had been sc^ed between Langley's executor and Mr. Haiiey. Lord Hard- 
wicke, C. said, ** The general question is, whether the plaintiff, who are legatees 
out of these 10,0(k)/., arc entitled to be relieved against this transaction between , 
Langley's executor and Mr. Harley, as having a specific /ten upon these 10,000/. ? 
It has been insisted, that these legacies are a specific /len, and that the executor 
could not release, assign, or discharge this debt, without the concurrence of the 
roecific legatees, and it has been compared to the case of an equity upon a specific 
thing. But this distinction must be attended to: — in the case of legacies there 
must be an accQunt of all the assets and of the debts of the testator, in order to 
see whether, after due administration, the specific legatee will be entitled to the 
thin? devised to him. If this were not so, whenever a term, specifically devised, 
is sold by an executor for the mrment of the testator's debts, the devisee of the 
term might overturn the sale. The case of Humble v. BiUf 2 Vem. 444, is some- 
thing to this puipose; the decree made in the Court of Chancery was, indeed, 
reversed in the House of Lords, though upon what grounds it is difficult to find 
out The reasons for the decree given by Lord Keeper Wright are venr strong ; 
and the laying down a rule that assets should be so affected By a specific legatee 
as not to be luienable without his consent, would be attended with many incon- 
veniences. I have found somewhere, that a distinction was token in tlmt case, 
{Humble v. BiU,) to the effect that, as Humble came in only as a mortgagee, he 
might take the term subject to the legacy there in question, though he could not 
have been held to do so if he had purchased and paid the full value for the term. 
An executor is not bound in all cases to assent to a legacy ; and, though this 
Court can compel him, vet, upon a bill brought for that purpose by a legatee, if 
the executor insist that there are debts, and not sufficient assets to pay them, the 
Court will not decree him to assent until an account has been taken. Indeed, as 
it was said by the Master of th^ Rolls, in Ewer v. CorbeU, 2 P. W. 148, if an 
executor should sell a part of tlie personal estate of his testator at an undervalue, 
this would bo evidence of fraud; or if a purchaser, from an executor of a devised 
term, knew that all the devisor's debts were paid, it would be a hardiness in him 
to proceed in his purchase without tlie devisee's concurrence. But, where the 
case is one of a devise of legacies out of a debt, subject, perhaps, to a litigation 
npon a long account, and the whole debt is not given, who has the right of stating 
the account with the debtor ? Certainly, the executor. Debtors would be neatly 
entangled, if by tlie debtor's layin^r a charge upon the debt, they should be dis- 
abled from stating their account with the executor. Suppose two partners, and 
one of them gives a legacy out of his share, could not the other partner and the 
executor settle the account? I am of opinion they might; and there never was 
an instance where, in taking an account of a partnership, it was not thought suffi- 
cient to have the executor only a party. The law vests the power of settling the 
testator's accounts in the executor, and concludes the legatees by what he does, 
and that rule must not be broken in upon without some particular reason." 



213 LEGH 0. HOLLOWAT. EABL OF MACCLESTIELD V.BLAKE. [1803. 

LEGH V. HOLLOWAY. 

[Rolls.— 1808, Makch 7.] 

Executor having under a misconception of a Will at the trial of an Issue upon 
a debt entered into an improper compromise with the creditor, expressly sub- 
ject to the approbation of the Court, was pennitted to tiy the Issue, paying the 
costs (a). 

Exceptions were taken to the Master!s Report, for not admitting 
a debt. Upon argument of the exceptions at the Rolls an issue 
was directed. At the trial of the issue a compromise was entered 
into by the Defendant the executor, expressly subject to the appro- 
bation of the Master of the Rolls. When the cause came on again 
at the Rolls, it appeared upon inspecting the will, that this was an 
improper compromise for the exeputor to enter into, and could not 
bind the residuary legatee ; the children supposed to be entitled un- 
der the will not being entitled. 

Under these ciix^umstances Mr. Richards and Mr. HoUisty for the 
Defendant, pressed to have the issue tried. 

Mr. jRomt%, for the Creditor, resisted that ; insisting, that he ought 
not to be put to the expense of going again to trial ; the Defendant 
being competent to enter into a compromise. ^ 

The Master of the Rolls, [Sir William Grant] said, he saw 
no reason, why the Court should give any sanction to this ; and 
directed them to proceed to try the issue ; the Defendant paying 
the costs of the former proceedings at law. 



[»214] EARL OF MACCLESFIELD v. BLAKE. 

[1808, March 11.] 

A FXRBOif, who opened bidding^ bat was not the purchaser, the estate upon the 
re-sale going considerably higher, cannot on that ground have his costs (6). 

The biddings had been opened upon an advance of 200Z. upon 
18002. : but the person, who opened the biddings, was not the pur- 
chaser ; the estate being sold to another person ; and going as high 
as 3700/. 

ia) See 2 Williams, Executors, (Sd Am. ed.) 1281, 1282. " 

(6) The person opening the biddings for his own benefit is not entitled to his 
costi, though not himself the purchaser, and although by his opening the biddings 
he has occasioned a re-sale at a considerable advance, ni^ v. ^f'Ahinara, onle, 
6 V. 117, 466; Tr^mt v. Otiiton, 1 Yes. & Bea. 961 ; but where a person onens 
the biddings for all parties concerned, and not for his own advantage, he will be 
allowed his costs. Oioen v. Ibtittef , jMuf , 9 V. 348. This distinction was followed 
in WtH V. FtnoetU, 12 Yes. 6, where a person opening the biddings for the fbnily, 
not becoming the purchaser, was allowed his expenses as we]T as his deposit 
See 2Madd. Ch.Pr. (4th Am. ed.)501, 502. 
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Mr. Harty for the person, who had opened the biddings, moved, 
that, besides his deposit, and the sum he had paid upon opening the 
biddings, he should have his costs, on the ground of the benefit the 
parties had derived from his interference. 

In support of the motion an order made by the Lord Chancellor 
in Sturt v. Sturt (1), granting such an application, was produced. 

The Lord Chancellor [Eldon]. — ^I am clearly of opinion, I was 
wrong in making that order ; unless there were very special circum- 
stances. If a relation came forward for the benefit of the £un- 
ily (2), and the lot was knocked down by mistake, that might be 
a ground. But, where the man is speculating for his own advan- 
tage, with a view to be himself the purchaser, he cannot have the 
expense of that. 

The motion was refused. In Rigby v. M^Namara (3) a similar 
application was refused by the L<Hrd Chancellor. 

Sex, onle, note 2 to Ri^ v. JlfWaiiiaiia, 6 V. 117. 



HOGG V. KIRBY. [*215] 

[1808, Jan. 27; March 11, 1&] 

INJUNCTION to restrain publishing a Magazine as a continuation of the Plaintiff's 
Magazine in numbers, and as to communications from coirespondents, received 
by Qie Defendant while publishing for the Plaintiff; not preventing the publi- 
cation of an original work of the same nature and under a similar Utle (a). 

The Plaintiff was proprietor of a work, published in monthly 
numbers, commencing in August, 1802, under the title of The 
Wonderful Magazine, by William Granger, Esq. ; that name being, 
(according to the bjU) as is usual in works of that description, in- 
serted in the title page, merely as the nominal author ; and, under 



(1) 17tii May, 1801. 



(2j The solicitor in the cause, bidding from that motive, and tiiere being no 
higher bidding, not discharged. Pott, fiMUwrpe v. Fennynum, vol. xiv. 517. 

(3) .Me,vd.vL466,Beetiienote;|wi^ Oioen v. fbulto, voL ix. 348; Wetlv. 
Vmienij xiL 6 ; where it was granted ; being the sort of case stated as an excep- 
tion by the Lord Chancellor. As to opening biddings generally, see the no|i9, 
ante, voL iL 55 ; [Rigfy v. MWamara, ante, 6 V, 117, Mr. Hovenden's note (1) j 
Chdham v. Grugeon, anUj 5 V. 86, note (a).] 

(a) See on tins subject, Cory v. Fadmy otife, 5 V. 24, and notes. 

The injunction granted by a Court of Equity in cases like that in the text, 
seems not to be founded on copjrright, but on the power the Court has to restrain 
the defendant from carrying on a trade or from putilishin^ a woric under a fraudu- 
lent representation that such trade or work was that of the nlaintiff. Eden on 
Injunctions, (2d Am. ed.) 330, 369, d $eq. As to phracy of marks or sions of 
merchants and traders, see Lond. Law Mag. vol. 22, p. 148; Amer. Jurist, 23 vol. 
p. 138; Sykes v. Svkes, 3 B. & Cress. 541 ; Canham v. Jones, 2 Ves. 6l Bea. 218 ; 
Afiott v. Morgan,^ 2 Keen, 213. 
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an agreement for that purpose, the name of the Defendant Kirby 
was used as the publisher ; and the numbers were sold at his shop 
upon commission : but the publication was under the management 
and at the expense of the Plaintiff. The undertaking proceeded 
in this manner till the publication of the fifth number ; when a dis- 
pute arose in consequence of an alteration in the title ; and Kirby 
refused to permit his name to appear to the work any longer ; and 
in December a final settlement of accounts took place ; and the 
Pkiintiff circulated hand-bills, dated the 20th of December, stating, 
that the succeeding numbers would be published by him, and the 
sixth number would be published by him on Friday next ; and that 
number was accordingly published by him on the Slst of December. 
On the Ist of January, 1803, the first number of a periodical work 
was published by the Defendants Kirby and Scott, under a similar 
title, described as a New Series Improved : printed for Kirby and 
Scott ; and expressed in the title to be continued monthly ; and 
they published advertisements to the same effect.. 

The bill prayed an injunction to restrain the Defendants from 
selling any copies of their publication, and from printing or publish- 
ing any future or other number either under the same or any similar 
appellation, and from borrowing and using the title and' appellation, 
or copying the ornaments, or any part of the Plaintiff's 
[* 216J original publication, and from pirating the same in any other 
manner whatever; and to restrain Kirby from printing 
and publishing any of the letters or communications received by 
him as the publisher of the Plaintiff's work ; and that they may be 
delivered up ; and an account. 

Upon the motion for an injunction, the publications being pro- 
duced, the Defendant's appeared, upon inspection, though not exact- 
ly similar, to have a resemblance, that gave it the appearance of be- 
ing the succeeding number of the Plaintiff's. The device on the 
cover was the same ; though not exactly similar in the execution. 
Kirby's number took up the same article in continuation, which had 
been left unfinished in the middle of a sentence by the Plaintiff's 
fifth number, and commenced with the word at the bottom of the 
last page. A description and a print of a remarkable character 
were introduced, which had been promised in the Plaintiff's fifth 
number, as part of the contents of the sixth. The Defendant's 
number also contained in a separate half sheet a short index of the 
contents of the Plaintiff's first five numbers, under the name of an 
index to the first part. The execution of the two works was gener- 
ally similar. 

The answer represented, that the continuation of the unfinished 
article and the index were not inserted with a view to deceive the 
public by attempting to assimilate the Defendant's work with the 
Plaintiff's, but that such of the purchasers of the Plaintiff's first 
five numbers as preferred the Defendant's work to the continuation 
of the Plaintiff's might make a separate volume of those five num- 
bers. They denied, that they represented their work as a continu- 

VOL. VIII. 11* 
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ation ; and submitted their rig^t to publish a work under a similar 
title. 

* Mr. Rickardi and Mr. WethereU showed cause against [* 217] 
dissolving the injunction. The title page of a work may 
be admitted in the abstract to be in its nature common, and incapa- 
ble of appropriation. But in this instance it must be considered 
with reference to the relation between these parties. The grounds 
upon which this injunction stands, are, 1st, Property at Law : 2dly, 
Agreement : 3dly, Trust. 

Upon the first point it has been determined, that property exists 
in a newspaper ; and that an action lies for publishing under the 
same title. Property of the same nature was also protected in Wat'- 

son V. (1)) the case of the Court Calendar. But whether an 

action could be maintained, or not, there is abundant ground for pro- 
tection in this Court, upon the head of agreement ; the breach of 
which cannot be the subject of compensation by damages; and 
therefore the remedy is in this Court by specific performance ; the 
remedy at law being from the nature of the subject inadequate. It 
cannot be contended, that there is no breach, because the agreement 
does not expressly provide, that the Defendant shall not publbh a 
work under the same title, when he shall cease to publish for the 
Plaintiff. Such a provision must be implied, as necessary to the 
complete enjoyment under the agreement ; which gives a right in 
this Court to odl upon a person not to do an act, which he has cov- 
enanted not to do ; to compel a person according to his covenant to 
forego the use of a legal right or privilege ; as in the instances of a 
covenant not to set up a trade within certain limits, or not to erect a 
mill, which would affect the water below. The last case of that 
sort is Barrett v. Blagrave (2). The title of a book may 
*be matter of property between the parties ; supposing it [* 218] 
not matter of property at law. If the good-will of a news- 
paper was sold, could the vendor again establish the same paper, and 
sell it again ? The argument of Mr. Justice Yates in Millar v. 
Taylor (3) supports the proposition, that what is not matter of prop- 
erty at law, as according to his opinion the copyright of an author 
farther than as it was made property by the Statute, may become so 
by agreement ; as in that instance the author might contract with a 
bookseller, that after the expiration of the period allowed by the 
Statute (4), when the right would be thrown open to the public, he 
would not publish it. 

Upon the ground of trust, a species of property arises in a publi- 
cation under the usage of booksellers ; that one publishing a work 
in the name and at the risk of another is not to do any thing injuri- 
rious, inconsistent with ihRi Jidei commissam. In such a case a Court 
of Equity will act upon the broad and general ground, that holds 

(1) Hil. Term, 1732. See Cory v. JFWm, afi<e, vol v. S4, andthe note, 2& 
(2).^iil«,vol.v.555; vi. 104. 

(3) 4 Burr. 2303. 

(4) Stat 8 Ann.>. 19. 
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between persons put in a state of relation to each other ; as princi* 
pal and agent. The Defendant contracting with another person in 
the same trade was bound to conform to the usage of the trade. 
The case of Lord Chesterfield's Letters (1) was not put upon the 
ground of property, but upon a breach of trust in the receiver of a 
letter publishiQg it without leave ; and Lord Hardwicke went upon 
the same ground in the case of Mr. Pope's letters (2) : though he 
considered letters a species of joint property in the person, who sent, 
and him, who received them. Much more will equity protect a trust 
growing out of matter of property. The title of The Gentleman's 
Magazine has gone on for a number of years. Could one 
[* S19] * of the agents employed in conducting that work be per- 
mitted to obtrude a new work upon the public as the other ? 
So a mechanical invention would be protected. Upon the same 
ground <^ breach of trust, this Court interferes in the cases of un- 
published manuscripts ; though the right of an author under the 
Statute does not commence till publication. If a nobleman should 
permit an engraver to study in his gallery, your Lordship would not 
permit him, abusing the confidence placed in him, to publish engrav- 
ings from the pictures ; and yet it would be no injury, unless the 
proprietor intended himself to do so. If the good-will of Child's 
bank was sold, could the vendor be pennitted to set up next door ? 
All these cases proceed upon the ground of trust 

With respect to works, of which the copyright is expired, as 
Shakspeare, the usage of booksellers is to engage t<^ther in shares. 
Suppose, the publication goes on to the extent of four volumes ; and 
then one of them says, as there is no property in it, he will publish 
on his own account the succeeding number, in the size, paper, and 
other particulars, identifying it with the volumes published on the 
joint account. That case may be considered as going upon the prin- 
ciple of partnership. In this the Defendant was paid a premium 
and consideration. He had a commission of 4 per cent, for selling 
the work. The answer to the case of Blanchard v. HUl (3), where 
the Court would not interfere against one card-maker using the same 
stamp as another, and the case alluded to by Lord Hardwicke of an 
inn set up under the same sign as another, is, that it may be matter 
of contract ; and actions of that sort have been firequent 
[* 230] * The proprietors of the best and most estaUished publica- 
tions of this sort have no better protection than the pro- 
prietors of this magazine. All the opportunity of establishing the 
Defendant's work in the place of the Plaintiff's is derived by a 
breach of trust, in opposition to the principle, that a trusts shall 
never derive benefit at the expense of the cestui que trust 

Mr. RomiUy and Mr. Johnson, for the Defendants. — ^The question 
is, whether there is any thing like literary property in this undertak- 
ing. There is no agreement making it unnecessary to decide that 



(1) 
(?) 



Thompson v. Sfcafihoptf Amb. 7^ 
Pope v. CuHy 2 Atk. 342. 
(3j 2 Atk. 484. 
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quesdon. One of the Defendants, Scott, though a partner in thi« 
transaction, is a perfect stranger, without notice of any of these 
transactions supposed to make a breach of trust in Kirby. The 
Plaintiff's title, using the name of Granger, who does not exist, is 
an imposition held out to the public. The first consideration is, 
whether the Plaintiff holding out that imposition is entitled to the 
protection of this Court. This is not literary property, but a com- 
mercial adventure, a trade. To create a copyright there must be a 
new arrangement of ideas, and a new expression of them. It con- 
sists in the right a man acquires to publish ideas upon any subject 
in a certain arrangement and expressions, which he has made his 
own. It is not pretended, that this Defendant has published any 
thing, which the Plaintiff has published, but only, that the Defend- 
ant has published upon the same subject. It is merely an adventure 
under a certain name ; such as cardmakers, shoemakers, &c. There 
is no instance of an injunction to prevent a person employed by 
another to make a machine from imitating it : yet the case must 
continually happen, before a patent is acquired. It is hardly possi- 
ble to produce a case of an injunction to restrain a man from acting 
in breach of his agreement. Lord Thurlow refused it in 
the case of a man contrary *to his agreement carrying [*2SI] 
dung off ^he premises. The case of Lord Chesterfield's 
Letters was decided upon the ground of exclusive property in the 
letters. 

Mr. Richards in reply. — ^The assumption of a fictitious name in 
this work cannot be considered a fraud upon the public. That has 
been done by the most respectable authors. Mr. Addison publish- 
ed the first part of the Iliad under the name of Tickell. So in The 
Tatler, The Draper's Letters, and almost every periodical publica- 
tion, the same has been done. The case of Mdriin v. Nutkin (1) 
is an instance of an injunction to restrain an act in opposition to an 
agreement : viz. tolling the bell. The Plaintiffs might have remov- 
ed from the parish : but it was matter of agreement ; and upon that 
ground the injunction was granted. 

The Lord Chancellor [Eldon]. — ^Upon all the circumstances of 
this case there is no doubt, kirby agreed to let his name stand in the 
fifth number of the Plaintiff's work with the intention to accom- 
plish the purpose he carried into effect by the publication of his first 
number. The resemblance is such, that the books must have been 
bought and read, before it could have been discovered, that they 
were not the same. The argument in support of the injunction has 
occupied the several grounds of copyright, fraud, and contract; 
which satisfies me, that it was not distinctly ascertained, which 
in particular was to be occupied. As to copyright, I do not 
see, why, if a person collects an account of natural curiosities, 
and such articles, and employs the labor of his mind by ^ving 

(1)2 P. Will 266. 
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a description of them, that is not as mach a literary work as 
many others, that are protected by injunction and by action. It 
is equally competent to any other person, perceiving the success of 
such a work, to set abou* a similar work, bona fide his own. But it 
must be in substance a new and original work ; and must be hand- 
ed out to the world as such ; and upon that footing this Defendant, 
independent of special circumstances, might come into the market 
as well as any other person. The argument in support of the in- 
junction has been also in some degree founded upon the usage of 
booksellers, that sort of comity among them, by which, if one has 
pre-occupied a certain work, he shall be considered a sort of propri- 
etor, dut their dealings upon that understanding among them, un- 
less sanctioned by the Law of England, are not of a species, which it 
is very necessary to encourage. 1 know, it is considered an unhand- 
some thing for one bookseller to bid against another at an auction ; 
and that it is better, that a private auction should take place among 
them afterwards. With reference to the interests of thte public there- 
fore I should not be inclined to make a decree upon the understand- 
ing among booksellers. 

The consideration, what constitutes good faith between man and 
man, is very different. Upon that it is said, Kirby having become 
the publisher of the Plaintiff* must not interfere with him after- 
wards ; though all the rest of the world may ; and that it is against 
conscience that he should set up a work of this kind, even if differ- 
ent. The inference from Kirby's undertaking to be the publisher 
and apparent proprietor, to be turned out, as the Plaintiff* represents, 
whenever he pleased, the purpose for which he wanted Kirby's name 
for a time being answered, that therefore Kirby had contracted, that 
he would never become the editor, proprietor or publisher, of any 
work similar in species, but diff*erent in the contents, and 
[* 223] therefore in that sense bona fide new, is much too * strong ; 
and it is admitted, that he has not expressly so contracted. 
Then if such property is protected by the law, can he publish a 
work such in all circumstances as this ; and insist, that neither in 
Law nor in Equity it can be complained of by action, or the more 
extensive relief given here by injunction ? This is a question, as ap- 
plied to such circumstances as exist here,|8omewhat new. My opin- 
ion is, that he was at full liberty to publish a work really new. But 
the question is, whether he has not published this work, not as his 
own original work, but as a continuation of the work of another 
person. Then what is the consequence in Law and in Equity ? If 
that question is determined in the affirmative, a Court of Equity in 
these cases is not content with an action for damages ; for it is nearly 
impossible to know the extent of the damage ; and therefore the 
remedy here, though not compensating the pecuniary damage ex- 
cept by an account of the profits, is the best : the remedy by an 
injunction and account. 

Most of the cases have been, not, where a new work has been 
published as part of the old work, but, where under color of a new 
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work the old work has been republished (1), and copies multi- 
plied. The question then is, whether the regulating principle 
of those cases can be applied to this; and I admit, there is 
considerable hazard of miscarriage. It is a very delicate and 
difficult point: the more so, as this is not like those cases, in 
which the injunction can be granted or dissolved, without great 
prejudice to the party in the interval before the hearing. But in 
these cases, which are very well expounded by Lord Mansfield in 
the case of literary property (2), a Court of Equity takes upon itself 
to determine, as wellas itcan, the right in this period, and with a 
conviction, that, if then the cause was hearing, they would act upon 
the same rule. The Court takes upon itself that, which may in- 
volve it in flEiistake ; to determine the legal question ; and the obser- 
vations of Mr. Justice Yates are very material upon this point ; par- 
ticularly, if he was accurate in saying (3), he did not consider these 
cases upon injunction as determining the legal question ; which if 
he meant, as in no sense determining it, is not accurate ; 
* as it is, if he meant only, that it is a decision by a Judge, [* 225] 
sitting in Equity, upon a legal question, and therefore not 
having all the authority of a decision by a Court of Law ; but giv- 
ing an opinion : and pledged to maintain it, unless there should be 
occasion to alter it. The principle of granting the injunction in 
those cases is, that damages do not give adequate relief; and that 
the sale of copies by the Defendant is in each instance not only 
taking away the profit upon the individual book, which the Plaintiff 

(1) King V. Seed: In CsANCERt, Feb. 25, 27, 104. 

The Plaintiff had published a work, entitled, ^ Tables of Interest," ffiving cal- 
culations for 100 days ; which was extended by a second part to 184 days. The 
Defendant afterwards published a work under a similar title, but upon a more 
extensive plan ; containing calculations for eveiy day of the year. 

The Plaintiff moved for an Injunction; alleffinff, that though the Plaintiff could 
not claim any copyright in the calculations, which had been previously published, 
nor in those which went beyond his calculation, yet he was entitled to restrain the 
publication of the intermediate calculations ; tliat as to these the piracy was evi- 
dent from the circumstance, that erro|s were followed, that could not be the e^K^t 
of miscalculation; for instance, an error to the amount of IO9. in a column of 
sums increasing regularly by very small fractions ; and that copyright must exist 
in such a case upon the same principle, that protects books of logarithms and cal- 
culations for the purpose of navigation. 

For the Defenaant it was insisted, that a particular subject cannot be occupied : 
that his work was produced bv original calculation ; that the calculation for the 
extended period would be useless, unless commencing with the beginning of the 
year; and supposing both calculations accurate, the results for the same period 
must be the same ; as in the cases of maps and surveys. 

Canf V. Faden^ on/e, voL v. 24 ; Cory v. Longnuuh 1 £>st, 358, and the cases 
there referred to, were cited. 

The Lord Chancellor directed the Plaintiff to bring an action. 

In Tlie Astigntti of Rohituon v. HWdns^ 24th Dec. 1805, upon a question of 
copyright in Vyse's Spelling Book, acquired by alterations and improvements in 
former books of the same nature, the Lord Chancellor dissolved tne Injunction 
upon the ground, that the Defendant had been permitted to print and publish for 
two years without objection ; leaving the Plaintiff therefore to law. 

(2) MUUr V. Taylor, 4 Bur. 2309. 

(3) 4 Bur. 2377. 
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probably would have sold, but may injure him to an incalculable ex- 
tent, which no inquiry for the purpose of damages can ascertain. 

In this case, protesting against the alignment, that a man is not at 
liberty to do any thing, which can affect the sale of another work of 
this lund, and that, because the sale is affected, therefore there is an 
inquiry, (for if there is a fair competition by another original work, 
really new, be the loss what it may, there is no damage or injury,) 
I shall state the question to be, not whether this work is the same, 
but, in a question between these parties, whether the Defendant 
has not represented it to be the same ; and ivhether the injury to 
the Plaintiff is not as great, and the loss accruing ought not to be 
regarded in Equity upon the same principles between them, as if it 
was in fact the same work. Upon the point, whether the work was 
in fact meant to be represented to the public as the same, I do not 
say, that is not a question proper for a Jury. But I must act upon the 
inference from the circumstances ; and it is impossible not to say, 
till this is better explained, an intention does appear both upon the 
transaction as to the fifth number and the other circumstances, in 
some degree upon the appearance of the outside, in a great degree 
upon the first page, the index, and the promised contents, to state 

this as a continuation of the former work, in a new series 
[* 2S6] indeed. I am * not here to speculate upon the probable 

consequences of such conduct ; for I have the actual con- 
sequences as far as fair reasoning can determine, that out of 2000 
purchasers 1800 have bought this as part of the old work. The 
point, whether he, who carries his work into the world as that of 
another person, shall not as between them be considered as publish- 
ing that work, if the consequences are the same, is new, and there- 
fore fit to be discussed elsewhere as well as here. I must incur the 
hazard of occasioning . finally some injurious consequence to one 
party or the other. The proper course will be to alter the terms of 
this injunction ; so as to make it clear, that it is to operate upon 
nothing but the publication handed out to the world as the contin- 
uation of the Plaintiff's work (1) ; and to direct, that as to these 
numbers, that are handed out as such continuation, the Plaintiff 
shall bring an action : the Defendant to plead without delay ; that 
it may be tried with all due speed ; and then they may apply to 
to dissolve the injunction, if so advised. I am anxious, that nothing 
in the injunction shall imply, that reviews, magazines, and other 
works of this species, may not be multiplied ; and therefore shall 
alter the injunction myself. 

I have considerable diflliculty as to the ftilse colors under which 
the original publication appears. Though this is very usual, I cannot 
represent it to my mind otherwise than as something excessively 
like a fraud on the public. But it will be better to leave that as an 
ingredient in the action for damages ; which will reach it, if any 
tbiiig can be grounded upon it (2). 

(1) See Canham v. Jones, 2 Ves. & Bea. 218. 

(2) A/«, Wakot v. Walter y vol. vii. 1, and the note, page 2. 
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The order afterwards made declared, that, as it appeared to the 
Court, that the work in the pleadings named had been 
published and exposed to sale as and for a continuation of [* 227] 
the Plaintiff's work, the Defendants, their agents, &c., be 
restrained from publishing or exposing to sale any copy or copies ot 
the Defendant's said work, and from printing, publishing, or expos- 
ing to sale any other work or publication as or being a continuation 
of the Plaintiff's work, or of the Defendant's work, which had been 
so published as such continuation as aforesaid ; apd from printing 
all or any part or parts of the Plaintiff's said work; and that the 
injunction should be continued as to any letters, &c., admitted by 
the answer to have been received from correspondents by the De- 
fendant, while publishing for the Plaintiff. 

No direction was given for bringing an action : the Defendant's 
Counsel observing, that it would be of no use with respect to the 
injunction ; as the Defendant would puUish a work of his own ; up- 
on which the Plaintiff waived that right as to what had been already 
published. 

As to the C88M in which a Couit of Equity will interfere to prevent piracies of 
literary property, see, cmiitf the notes to Oxr^ v. Fadmt 5 V. 24, with the farther 
references there given. 



WHELDALE v. PARTRIDGE. 
[1803, March 17, la— Ante, Vol. V. 388.] 

The decree affinned on a re-hearing: the money not being impressed with a real 
character, and clothed with real uses, iounediately upon the execution of the 
deed, was, in the event that happened, not considered as land (a). 

Money being once clearly impressed with real uses, and one of those uses being 
for the benefit of the heir, the impression will remain for his benefit; and, to 
put an end to it, in a question between the heir and executor, either the money 
must come to the possession of the person, ftom whom they claim in thoso 
characters, or, he must, if it is in the bands of a third person, do some act, de- 
noting a change of intention (6), [p. 235.] 

This cause (1) came on to be re-heard upon the petition of the 
Plaintiflfs ; complaining of the decree pronounced by Lord Alvan- 
ley, when Master of the Rolls, sitting for the Lord Chancellor. 

Mr. RomiUy and Mr. Orimwood, for the PlaintiiT. — ^Lord Alvan- 
ley appears to have changed the opinion he first formed upon this 
case. The principle is clear, that land may be considered money, 
or money land, according to the intention: this Court consider- 
ing that, which is contracted to be done, and which ought to 

(a) See the note (a), to this case, otife, 5 V. 997 , and the authorities there col- 
lected. 

(b) See PvUmty v. Daritngton, 1 Bro. C. C. (Am. ed. 1844,) 223, 238, note (21); 
Rashleigh v. MaaUr, ante, I V. 201, note (a); 2 Story, Eq. Jur. § 790. 

(1) Reported, €mUi vol. v. 388. See the notes, ante, vol. L 45^ 204. 
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be done, as done. It is however trae, that if money or land subject 
to be so converted remains unconverted many years, and the party 
entitled to the conversion acts upon it in its original state, his acts may 
relieve and disencumber it from that equity. This case cannot turn 
upon what the parties have done. If the Court proceeds upon their 
conduct, they must be nd juris ; and in this instance one of them was 
a married woman, and therefore no acquiescence, if that can change 
the nature of the property, could have that effect in this case. But 
by the deed this property was to be real estate ; and there was no 
autbority in the husband and wife to convert it into personal prop* 
erty. The trustee was bound by the trust to purchase land, as soon 
as conveniently might be, without the concurrence or authority of 
the husband and wife. It does not depend upon their agreeing, 
what the uses should be. Nothing was to be previously done by 
them. The direction, what was to be done in the mean time, 
shows, that was only a temporary purpose, " until such purchase 
and settlement could be made." If the husband had died imme- 
diately after the execution of the deed, the subject must have been 
considered land. What then happened in this period of ten years 
altering the nature of the property ? What act or what acquies- 
cence by the wife, that can have that effect, can be shown ? Lord 
Alvanley finding some declaration made with regard to the proper- 
ty, while it was to continue personal, which was not made with re- 
gard to it, while it is real, conceived, the intention must have been 
according to that declaration in all events. But that declaration, as 
to the estate for life to the husband and the provision for the chif- 
dren, is limited to the period, " until such purchase and settlement 
could be made." Lord Alvanley alludes to the case of her death, 
leaving children, conceiving the true construction to be to give the 

children the money, though nothing was done. There 
[* 229] * might have been some such question : but however 

strange it is, that the provision for children is confined to 
the period, during which it was to be in a temporary state only, 
that is the provision ; and the Court cannot conjecture upon it. 
The arguments in this judgment do not remove the diflSculties. 
Lord Alvanley says, << nothing is so clear as that it must have gone 
as money, if there had been children." There is great doubt upon 
that ; for it miist be upon something to be put into the deed ; which 
expressly says it shall be land, and, unless something is done, it shall 
go to the heirs of the wife. Jn another part Lord Alvanley says, it is 
perfectly clear, that, if this money had been laid out in land during 
the life of the husband and wife, it must have been considered as 
real estate. The consequence of that would have been, that the 
provision made for the children, upoa which the Court relies con- 
siderably, would entirely have foiled. Lord Alvanley's conception 
seems to be, that to make this money land, something should be 
done by the husband and wife during their lives. That is extraor- 
dinary : enabling the husband to prevent it, and take the benefit ; 
having an interest, that it should remain money ; in which shape it 
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would go to him, surviving his wife ; but it never would, remaining 
land. The covenant by the trustee to execute the trust, and also a 
bond for the same purpose, are circumsttoces very unusual. Lord 
Alvanky conceives, that it remained land till the death of the wife. 
It would be extraordinary, that her death should make any alteration, 
unless some act was to be done by her. It is certainly very diffi- 
cult to understand,^ what these parties meant The direction is, to 
purchase, not land,* generally, but land in the county of Lincoln ; 
which was intended as a substitution for the former property of the 
wife in that county. Some delay therefore was necemry ; and 
was looked to. An implication arises from the original 
* nature of the property : real estate, belonging to the wife. [* 230J 
The result is, that the character of land is definitively and 
imperatively given to this property. 

Mr. Mansfield and Mr. Alexander^ for the Defendant, Susanna 
Hall, sister of the whole Uood of William Lawson, the younger, 
co-heir of Susanna Wilby at the time of her death, also contended, 
that this was real estate. 

Mr. Richards and Mr. Trotoerf for other Defendants, half-sisters 
to the Defendant Susanna Hall, claimed the fund also as real es- 
tate ; insisting, that, the husband being tenant for life, with remain- 
ders to the children, and in default of children to the wife and her 
, heirs, it descended to her heir subject to the estate for life of her 
husband ; and therefore, these Defendants being sisters by the half 
blood to Susanna Hall and William Lawson, the younger, by the 
death of the latter in the life of Edward Wilby the rule, '' Possessio 
frairis/^ &c., was excluded ; and these Defendants with their half- 
sister were entitled as co-heirs of William Lawson, the elder, at the 
death of Edward Wilby. 

The Attorney General [Hon. Spencer Perceval] and Mr. Roupett 
for the executors of Edward Wilby, in support of the Decree. — 
The question is, whether upon the whole instrument this property, 
which the Court finds money, has been imperatively and distinctly 
by the intention clearly expressed converted into land. Being mon- 
ey, some clear, definite, and distinct, intention must be shown ; by 
which the Court, called upon by the heir to convert it, is to be 
guided. The instrument being admitted to be very imperfect, un- 
intelligible, and inaccurate, it is very difficult to say, there is any 
thing so distinct, that the Court can lay hold of as imper- 
ative. * The effect of the covenant of the trustee and [* 231J 
the bond is merely, that he will apply the fund according 
to the true intent and meaning of the instrument ; not, as insinua- 
ted, absolutely to lay it out in land. Many other uses, besides those, 
to which this construction confines it, were introduced before this 
covenant ; and it may be contended, that it applies to all those. 
Why should the construction be according to the most defective 
part of the instrument, giving no direction as to the rents and profits. 
The intention must be collected from the whole. The true inten- 
tion is a provision to lay out the fund in land ; and in that case to 
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be subject to sjich appointment ; and the subsequent provision, in 
the mean time, is, not only till such purchase, but also, till such set- 
tlement could be made. Upon the whole of the language and pro- 
visions the intention appears to have been to retain the power to 
themselves ; giving an option to them to make it either the one or 
the other, as convenience and the situation of their family might re- 
quire. This is a post-nuptial settlement. Therefore all are volun- 
teers ; and their rights strictly equal, and legal. The subject is now 
money ; and is given by the law to the personal representatives of 
the husbaod ; and the object of the bill is to convert it from that 
character, in which the law finds, and has disposed of, it. In such 
a case the Court does not interfere to convert property from one 
species to another. For that purpose there must be a consideration, 
a purchaser of some kind, or a clear intention. The claim of tlie 
heir must be upon a clear ground. If it is doubtful and equivocal, 
the Court will not interfere for him ; and all the authorities require 
an imperative direction. It cannot be considered, that this was orig- 
inally land, the estate of the wife. It cannot be admitted, that 
this was land at the time of the settlement ; having been previously 

sold, the purpose and consideration not appearing. The 
[* S32] * description of this property at that time was a sum of 

money, 12002., to be put in settlement ; not to be taken to 
the trustee himself, to any certain specific uses, but for the uses of « 
the joint appointment of the husband and wife ; for no other pur- 
pose, as this bill contends, than to give it to some very remote per- 
son ; who could not at the time have been in contemplation. The 
trustee could not invest it upon any uses without a previous specific 
direction and declaration of uses. Their object was merely to re- 
tain the absolute control over the land. . They had no definite ob- 
ject in view. The last limitation means only, that they do not know 
what to do with it. 

Mr. RomiUy in reply. — ^The circumstance, that this property is 
found in the shape of money, cannot at all influence the judgment. 
If the trustee had after the death of the wife, as he might, laid it 
out in land, and it had been found in that shape, the question would 
have been just the same, a mere, question, whether it was to be con- 
sidered as converted in equity ; and not a question as to the equity 
between representatives. The direction for investing the money in 
real estate is perfectly clear : what follows is very obscure and unin- 
telligible ; which ought not to control and prevent the effect of that, 
which is clear, upon the common principle of construction ; as, 
where a legacy is clearly given, it shall not be defeated by an ob- 
scure passage with reference to it in a subsequent part of the will ; 
and upon a deed the rules of construction are more strict. The in- 
tention, that an estate in one event should go to the eldest son and 
in another to the other children, is not extraordinary. What words 
can express an imperative direction, allowing no discretion to the 
trustee, more strongly than these ? It is contended, that he could 
not lay out the fund, till the uses were declared : but the deed 
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goes on to consider it as real estate and to go to her heirs 
before the purchase actually made. The argument upon the 
words <<in the mean time" must be qualified by this addition, 
"in the life of the wife." The word "settlement" refers, not to 
the uses to be declared, but to the investment in land, subject 
to appointment, and the direction in default of appointment. The 
effect of the direction as to the covenant and bond to be taken from 
the trustee is precisely the same as if the trusts were particularly 
expressed. A covenant by a trustee to execute the trust is very un- 
usual. If an action had been brought against him, and evidence 
produced, that an estate could have been providentially purchased in 
the particular county for this sum, there would have been clearly a 
breach at law. Lord Alvanley appears to have considered it as land 
in some events, and money in others. But the event that has hap- 
pened, the death of the wife in the life of her husband without 
children and without any appdntment, is not provided for in that 
part, where directions are given as to what is to be done with it, 
considered as money. Yet it is very important, that this event should 
have been provided for : otherwise, considered as money, it must 
clearly be the property of the husband. The question is really be- 
tween his ret>resentatives and the heirs. 

The Lord Chancellor [Eldon]. — ^There must be great doubt, 
whether in this particular case the principle, upon which we are all 
agreed, is really applied according to the intention of the parties. 
The case is exceedingly difficult I avow, that my mind is subdued 
by the difficulties presented on the part of the heirs ; and I have 
not confidence enough to say, the difficulties on the other side are 
not as considerable. Upon the whole therefore I have not confi- 
dence sufficient to reverse this decree. 

* To state the facts as favorably as I can for the heirs, [* 234] 
I will take it, that the wif<^ was prevailed upon by the 
husband to join him in the sale of her estate. Suppose, the money 
was paid to him : but it is reasonable upon the recitals to say, if 
paid to him, it was upon some agreement, that to the extent of 
1200/. she and the persons, who would be her hdirs, should not fare 
the worse for conforming to his wishes by parting with the whole : 
an agreement binding him to the extent of the obligation, under 
which he is to be considered by the execution of this instrument. 
Her interest, therefore, I will take to be founded upon contract ; 
and suppose, that she might have compelled the execution of this 
instrument by herself or the trustee. I do not say, it is clear upon 
the circumstances appearing. But taking it, that the husband came 
under a contract, then the objection from her being a volunteer 
would not apply ; the money being in the hands of a third person, 
bound to lay it out. 

If the deed had concluded at the first declaration of the trust, 
according to the appbintment of Wilby and his wife, and, for want 
of appointment, to her right heirs for ever, it would immediately 
upon the execution have impressed this money with real qualities ; 

VOL. VIII. 12 



S34 WBXLDAUS V. PARTRIDGE. [1603. 

and the peculiarity of the words' <' lying in the said county " would 
not have taken it out of the rule in general cases impressing it with 
teal uses and quahties. Where money is directed to be laid out in 
land generally, some time must always be necessary. It could not 
be laid out that instant. If it rested here also, and land had 
been proffered, before they had made up their minds as to the uses, 
it would have been in the due execution of the trust to have taken 
a conveyance to such uses as they should appoint ; and if before 
they had made up their minds as to the destination by a limitation 
of the uses, the trustee or either of the parties had asked the Court, 

in what way in the mean time or for want of direction the 
[* 235] estate was to be conveyed, the * Court must have consider- 
^ ed upon the whole, what were to be the limitations ex- 
pressed or implied in this deed. There may be cases, where the 
simple words << to the right heirs " would authorize the Court to di- 
rect the Umitation to the party himself ; and other cases, where it 
would not: but as the use in those must either be expressed in the 
directing instrument or appear by implication, the Court must find 
out, in whom it is ; and the settlement must be moulded so as to 
preserve that limitation to the heir. I am also disposed to say, 
nothwithstanding the opinion of Lord Rosslyn in Walker v. 
Denne (1) and some other modern authorities, that, if this instru- 
ment is to be taken to impress this fund with real qualities immedi- 
ately upon the execution, in the question between the heir and ex- 
ecutor, the money being once clearly and plainly impressed with 
real uses, as land, and one of those uses being for the benefit of 
the heir, the impression will remain for his benefit ; and to put an 
end to that impression it must be shown, either, that the money was 
in the possession of a person, who had in himself both the heirs 
and executors, or he must do some act to denote a change of his 
intention as to the devolution of the property upon either ; and it is 
not correct to say, the Court does not interpose between volunteers, 
if they give to the executor that money, which the instrument has 
given to the heir. The case of PuUeney v. Lord Darlington (2), 
in the House of Lords, a case much agitated, and upon which all 
the great lawyers were consulted, went no farther than this ; that, 
if the property was at home, in the possession of the person, under 
whom they claimed as heir and executor, the heir could not take it : 
but, if it stood out in a third person, he might ; and the question in 

that cause was, not ppon the equity between the heir and 
[* 236] * executor, but, whether the money was at home. In the 

older cases there is no doubt, that if a real use was once 
impressed upon the property, it went through all the limitations, till 
it was at home in the pocket of the party, or any act done by him, 
to take off that impression, so as to entitle the executor. The 

il) .4nte, vol. iL 170 ; [notes (a), and {hy\ The opinion, here expressed by Lord 
Ion, in opposition to that of lK)rd Rossiyn, has been since followed. See the 
note, ante, vol. i. 204. 
(9) 7 Bro. P. C. 530. 
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slightest act would do : a declaration^ a writing, I think, Lord Thur- 
low said in Puheney v. Ijord Darlington : but still something must 
be done. 

If there was nothing more in this deed than I have stated, this 
property would immediately upon the execution of the deed have 
been impressed with real qualities, and clothed with real uses, and 
the money would have been land. But the question is upon the 
whole, whether, notwithstanding that is the general doctrine, there 
may not be a particular case, in which enough appears upon the in- 
strument to show, the parties did not mean, that it should be ab- 
solutely impressed with real qualities and clothed with real uses im- 
mediately upon the execution, but either that, or that it should 
remain personalty in an event, to which they looked, in case the 
purchase was not actually made. The inference is less strong, where 
the money is to be laid out in a county than in a parish : but sup- 
pose, it was to be laid out in a parish, as soon as conveniently could 
be, and the parties showed upon the face of the instrument, that 
they adverted to the difficultyx of procuring lands in that parish for 
a long period, and dealt with the property as money, till that diffi- 
culty could be removed, and that in the interval they looked to some 
events, in which the principal was to be paid over : the intention 
must be taken to be, that the instrument should not immediately 
upon the execution impress the property with real qualities and 
clothe it with real uses. Such a case has happened ; and 
* I have a note of it. Frequent applications were made [* 237] 
to the Court, that the money should be laid out elsewhere ; 
which after several refusals was at last granted. There may be 
some doubt of the authority of that case : but the limitation of the 
place may unquestionably be a circumstance of evidence upon the 
face of the instrument as to the intention to impress the fund with 
real qualities and clothe it with real uses the moment the deed is 
executed. It is truly observed, that the intention to provide for the 
eldest son in one event and in others for the other children, is not 
unnatural. I agree, no improbability arises from that. On the 
other hand it is clear, as far as the instrument goes, though it can- 
not be doubted, the power was reserved with a view to children, 
and the limitation to the right heirs was with a view to the eldest 
son, or to daughters, if there should be no son, yet these limitations 
put neither under any obligation to provide for any children ; for by 
their joint appointment they might have given or sold the estate to 
any one ; and so the wife surviving, and taking under the limitation 
to her and her heirs, other persons less connected with her might 
have been her heirs. They were very ill advised : but the purpose 
was not unwise ; if the wife had proposed to her husband, that an 
estate in the county of Lincoln should be procured : representing, 
that she was anxious to provide for him and the children ; and, as 
to more remote heirs, desiring only, that, whether it was money or 
land, she should have a power to give the property to those, who 
should be in the relation of heirs to her ; and not desiring more 
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than that power. Over this property, as money, she has a larger 
and more beneficial power, than as land ; for if the joint appoint- 
ment was executed, and the last limitation was made to her, she 
could have given it to no one ; and dying during the coverture, it 

must have gone according to the law. 
[♦ 238] * Upon the direction " in the mean time," &c., in an 

ordinary case 1 should agree to the construction of the 
heir. If there was nothing more, explaining the necessary meaning 
of the words, they would have no more effect upon the real uses, 
with which the property was before clothed, than the ordinary 
words in every settlement, expressing, that the interest and divi- 
dends shall go as the rents and profits of the lands, if purchased, 
would have gone. But in this instance the application in the mean 
time is not only of the interest, but also of the principal. If there- 
fore those words are to be appilied in the ordinary sense, it must be 
also said, that if, after the principal was paid over, a purchase could 
be found, the principal ought to be brought back ; for the natural 
sense of the words, unless a contrary construction can be made 
upon the whole instrument, is, that the principal is to be applied in 
the mean time in the same manner as the interest. But the inten- 
tion could not be to bring back the principal, if absolutely paid over, 
in order to execute the purposes of the former part. These words 
therefore are not here used in their ordinary sense ; for the princi- 
pal might be paid as money ; and not be laid out in kind. Upon 
the whole therefore these words must be applied to such payments 
under a future direction as are consistent with the idea of a future 
purchase to be made and separated from such directions as require 
payment of the money as a principal fund. 

The direction, in case she should survive her husband, to pay the 
principal and interest to her, to be disposed of at her free will and 
pleasure, is a direction, under which the moaey is to be absolutely 
paid to her as money ; upon which therefore it is contended, that 
she would have a power of disposition over it according to her 
pleasure to any one ; and here, admitting, that, where a clear pur- 
* pose is expressed in all events, the Court is not upon diiS- 
[*239] *cidtjesin other parts to refuse to make the application 

according to what is dear, all the difficulties must be 
looked at in order to determine the clear intention in all events as 
to the part, which ts clear ; and there is a fair question, whether the 
meaning of the deed is not altogether according to the decree ; or, 
whether it is so clear the other way, that I am called upon to reverse 
this decree, so much <;ountenanced by authority. 

With that view I »iay put these cases. Suppose, the husband 
died the next day, before a purchase could be made : if the words 
" in the mean time " are construed in their ordinary sense, it must 
be said, that, though the principal was to be paid over to the wife 
in that event, yet by the effect of those words, if afterwards an 
estate could be found for the benefit of the heir, it was intended, 
that she should pay back the nooney. So, in the case of children : 
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suppose, after the death of the wife, the husband surviving, all the 
children attained the age of twenty-one ; and he and all of them 
desired the trustee to pay the money, the mother being dead. If 
the Court was informed, an estate was not then got, surely they 
would not detain the money, because, if paid over, in one sense it 
would be an application in the mean time ; as an estate in that 
county might be got ; and in that event it must^be paid back ; there 
being perhaps ten children, who had been maintained under this 
deed ; and one is to take whole. 

The use of putting these cases is to show, that those words << in 
the mean time," &c., have not here their ordinary sense ; and then 
there is a strong ground for the decree ; that if a purchase was pro- 
cured in a particular period, namely, the life of the husband and 
wife, it was to be land ; but, if they did not call for it, and 
died * before any purchase, then it was to be money. [*240] 
Then suppose the husband survived her : every rational 
purpose for the wife, to secure it to her and her heirs, is as rationally 
secured by this power of appointment, by which she might give it 
to them if she chose ; and had a larger interest. 

The difficulties of reversing the decree are very great. The ar- 
gument of those, who could claim as heirs onfy after the death of 
the husband, is out of aU sight. The limitations of this deed are 
according to appointment, and, in default of appointment, to the 
right heirs of the wife : but I am desired to read it, as if it v^as, in 
default of appointment, to the husband for life, with remainder to 
the wife in fee ; and if she dies, still to him for life, with remainder 
to the children at twenty-one ; remainder to some person under a 
^ower of appointment ; remainder to the right heirs of the wife ; 
and, the instrument expressing, that the limitation to her right heirs 
is to follow that to the joint appointment, to insert a limitation to all 
those uses. I cannot do that ; and that aids me very much in say- 
ing, this was not an instrument upon the execution of it clothing 
this property with real uses. If it ought to be so considered, I 
should be of opinion, whether an estate was purchased in the life of 
the husband and wife, or not, the decree ought to be reversed. But 
I do not think that the real meaning of the instrument ; and there- 
fore upon the best judgment I can form «pon this, case this decree 
ought not to be reversed. 

Sex, ante, the notes to & C. 5 V. 388. 
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PHILLIPS V. SHAW. 
[1803, Makch 18, 19.] 

There is do equity for a person, against whom an Extent in aid has issued, to be 
reimbursed by his creditor on the ground, that he has property sufficient to 
satisfy his debt to the Crown without having recourse to the Extent in aid. 

The jurisdiction in bankruptcy is under a special authority, distinct from that of a 
Court of Chancery, [p. 250.] 

The bill, filed by the assignees of William ]M[ac George^ a bank- 
rupt, stated, that the Defendant employed the bankrupt as his banker, 
and upon a balance of accounts up to the 29th of December, 1801, 
the sum of 15,845Z. I8s. Id. was due from IMac George to the De- 
fendant. IVfac George, whose circumstances had been for some 
time declining, as the Defendant well knew, and being indebted to 
many other persons, committed an act of bankruptcy on the 28th of 
December ; and the Commission issued on the 2d of January. 

The bill farther stated^ that the Defendant being on the said 39th 
of December a debtor and accountant to the King on bond in the 
sum of 16,000Z., although he was then and still is seised or possessed 
of or entitled to very considerable real and personal property, to an 
amount much more than sufficient to satisfy any balance then owing 
to his Majesty, did nevertheless, and notwithstanding he knew and 
had been informed of the said act of bankruptcy, under the color of 
enabling himself to pay his Majesty's debt, Ayui in reality with a 
view to obtain an undue preference for himself over the general 
creditors of the bankrupt, on the said 29th day of December cause 
and procure a writ of extent in aid, tested on that day, and directed 
to the Sheriff of the County of Middlesex, to be issued against the 
estate and effects of the bankrupt ; under which the Sheriff seized^ 
to answer the debt from Shaw, the whole of the bankrupt's estate 
and effects; which by the inquisition were found to amount to 
25j000Z. and upwards ; and are of the real value of 2Q,000/. ; and 
by means of which estate and effects so seised, and out 
[* 242] of the moneys * arising therefrom, his Majesty's said debt 
hatli been fully paid and satisfied. 

The bill farther stating, that Shaw having thus caused such 
seizure to be made under the color and pretence of being the less 
enabled to satisfy his Majesty's debt, but in truth for the purpose of 
obtaining priority of payment of his own debt, as aforesaid, which 
he hath in fact thereby gained, the Plaintiffs are entitled to call up- 
on him to refund, especially as the deposits of the Defendant had 
for a considerable period prior to the bankruptcy alone enabled the 
bankrupt to support and obtain a credit quite inconsistent with his 
real circumstances, charged that the Defendant was at the time of 
issuing the process seised, &c. of real and personal estate and effects, 
much more than sufficient to answer and satisfy the debt to his 
Majesty, exclusive of the balance due to Irim from the bank- 
rupt; and that it was a fraud upon the bankrupt laws and the 

VOL. VIII. 12* 
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general creditors of the bankrupt to sue out the said process, and 
by means thereof to pay his Majesty's debt out of the bank- 
rupt's property, whei^ he might and ought to have paid such 
debt out of the other property belonging to him without the assist- 
ance of the balance due to him from the bankrupt ; and that they 
have a right in equity, and according to the force and meaning of 
the bankrupt laws in cases of the like nature, to compel the De- 
fendant to refund tlie amount of the sum of 15,8457. I8s. 1(Z. which 
he thus contrived to have withdrawn from the estate of the bank- 
rupt, in order to exonerate his own estate from tlie payment of his 
Majesty's debt. 

The bill prayed that the Defendant may admit, that he had on 
the saicl 29th of December real and personal assets, exclusive of the 
balance due to him from the bankrupt, suQicient to an- 
swer the debt to his Majesty ; ♦ or that an account may [* 243] 
be taken of the value and amount of such real and per- 
sonal assets then belonging to him ; and in case it shall appear, 
that he was on that day of sufficient ability to pay his Majesty's 
debt without calling in aid the balance due from the bankrupt, then 
that he may be decreed to refund the whole of the bankrupt's ef- 
fects seized ; and in case his real and personal assets, exclusive of 
the said balance, were deficient for the purpose aforesaid, then that 
the amount of such deficiency may be ascertained ; and in that 
case that the Defendant may be decreed to refund so much as ex- 
ceeded the amount of such deficiency. 

To this bill the Defendant put in a demurrer for want of 
equity. 

The Attorney General [Hon. S, Perceval] and Mr. Cooke, in 
support of the Demurrer. — ^Thc question upon this demurrer is, 
what equity can be raised upon the facts alleged in the bill : and if 
any claim can be maintained, whether it ought not to be pursued in 
the Court of Exchequer. The equity is, that an Accountant to the 
Crown, having by an extent duly issued obtained priority over the 
other creditors, is liable to refund for their benefit ; if he is in cir- 
cumstances adequate to the discharge of the debt to the Crown, in- 
dependent of the extent in aid : which, it is aUeged, being so solvent, 
and aware of the insolvency of his debtor, he sued out with a view 
to obtain an undue preference. The attempt has been made in the 
Court of Exchequer, and failed. A motion was made (I) in that 
Court, that all the effects possessed under this extent in aid, should 
be delivered up to the assignees upon their sufficiently securing th^ 
debt due to the Crown by this Defendant, without preju- 
dice to any * question as between him and the assignees ; [* 244] 
and also, that the assignees should be at liberty to sue out 
the Crown process against Shaw and his sureties for the purpose of 
compelling payment by them of the debt due to the Crown, so that 
the estate of the bankrupt may be relieved from such debt, and 

(1) Easter Term, 180S. 



244 PHILLIPS V. SHAW. [1803. ' 

Shaw in respect of the debt due to him from the bankrupt left to 
come in under the Commission. That motion, after Counsel were 
heard in. support of it, was refused, without hearing the other side : 
the Court being of opinion, that this Defendant, who is receiver for 
the County of Surrey, had a right to the extent for his own security, 
as well as for the security of the Crown. 

The origin of this process, taking debts under an extent at the 
suit of the Crown, upon the principle, that the King has a right to 
the choses in action of his debtor, and that the debtor may assign the 
debt, making it thereby due, not to him, but to the Crown, is stated 
by Lord Chief Baron Gilbert (1). It is very difficult to contend, 
that the account must be taken, to see, whether the Defendant is 
solvent without this extent in aid. The course of proceeding, in 
order to obtain it, requires the party to swear to certain circum- 
stances, as essential to the relief. The ground of the jurisdiction 
of the Court of Exchequer is '< quo minus suffidensy^ &c. ; not, that 
he would not otherwise be able to pay it : the intent of the process 
being to enable him the better to pay it. He must swear, he be- 
lieves, the debt will be in danger, if left any longer in the hands of 
the debtor ; and that he will be deprived of that fiind, to which he 
has a right to resort, to enable him the better to pay his debt to the 
Crown ; which appears from the Rules 15 Ch. I. ; Gilb. 
[*245] Exch. 173: but he is required to state * any thing as to 
his not being able to satisfy the debt to the Crown. The 
knowledge of the insolvency of his debtor therefore, instead of sup- 
porting this bill, is a necessary ground for him to make out by this 
oath, to the extent of his belief, to entitle him to this process. 
Using the process the law gives him, can he be said to commit a 
fraud ? A man may, though aware of insolvency, gain a preference 
by issuing an execution. 

There are several cases in Bunbury, all uniform in support of this 
demurrer. In The King v. Gibbons (2) the right to an immediate 
extent against a person indebted to a debtor to the Crown was 
acknowledged, without any allusion to the King's debt, upon the 
mere probability of the loss of the debtor's debt. The King v. 
Taylor (3). The King v. Enderupp (4). In T%e King v. GarJce (5) 
the benefit of the prerogative process was waived by taking a private 
bond : but the declaration at the end establishes the right of the 
debtor of the crown to the crown process to reimburse himself; 
though the crown debt is satisfied. All these cases were considered 
in I%e King v. Blaichford (6) ; and also the principal authority in 
support of this bill, Capell v. Brewer (7), a very short note ; and 

(1) Gilb. Exch. 167. 

(2) Bunb. 24. 

(3) Bunb. 127. 

(4) Ibid, 134. 

(5) Ibid, 221. 

(6) 1 Anstr. 162. 

(7) 1 Vera. 469. 
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proceeding probably, as weQ as Chobnky v. t^urt (1), upon some 
fraud. Brackenburies^s Case (2) is not applicable ; and the rule, as 
stated in the same book (3), is clear in favor of the Defendant. 
The Attorney General v. P&ulteney (4). 

* These authorities do not exclude the question of juris- [* 246] 
diction ; when the attention of the Court is called to that 
point: Brown v. 3Vanr(5). Broum y. Bradshaw (6). The de- 
murrer does not admit, that the preference sought by the Defendant 
is undue ; which is a question of law. The opinion of Lord Chief 
Baron Eyre in the last case is distinct in fevor of the Defendant's 
right by this process to obtain the priority he is seeking ; and that 
he is not for the sake of other parties to be deprived of the fruit of 
it. The reason is plain. The King's accountant being himself sub- 
ject to a very expeditious process against him, must also be entitled 
to the benefit resulting from that situation. The writ issues by the 
Fiat of a baron upon application to him ; not merely by an officer 
of the Court. The point is expressly decided in The King v. 
Blatchfordy and the motion in the Court of Exchequer between 
these parties. 

Mr. RomUly and Mr. fVetheretty for the Plaintifi*. — ^This demurrer 
admits, that the Defendant being a debtor to the crown, and a cred- 
itor of the bankrupt, having property sufficient to pay the whole of 
the debt to the crown, and knowing, that a commission o.f bankrupt 
was immediately to be taken out against his debtor, for the purpose 
of obtaining a preference, and not to give any assistance to the 
crown, procured an extetit against himself, and an extent in aid 
against the bankrupt. Upon those facts the PlahitiflTs have a right 
to be reimbursed the sum, which has been so unduly withdrawn 
from the bankrupt's estate. Upon the facts admitted it is clear, no 
part of the crown's debt is in danger ; and no account is necessary : 
otherwise certainly it would be difficult to maintain the proposition. 
Can it Ibe said, that a debtor to the crown has the privi- 
lege of procuring an * advantage over all the other credi- [* 247] 
tors ? There is nothing in support of that proposition 
except the dictum in The King v. Blatchfordy and what is said at 
the end of The King v. Clarke. The passage in Gilbert, taking 
tlie whole together, does not support the Defendant ; showing, that 
the extent is considered as issuing for the King's debt only. An 
extent in aid must issue for the benefit of the crown. An oath is 
required, that the King's debtor is the less able to pay his debt. 
Can he be said to be more or less able to pay the debt ? Does it 
admit degrees of comparison ? The meaning of the oath is now 
represented to be, that having paid the debt he would not be so rich 

(1) Cited 2 Vera. 426; Pre. Ch. 154. 

i2) Lane, 91. 
3) Ibid, 112. 
4) Hardr. 403; 16 Vin. Ab. 530. ■ 
5) 2 Vera. 426. 
(6) Pre. Ch. 153. 
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a man. Capett v. Brewer cannot be distinguished from this case. 
The King's accountant, supposing himself responsible, but appre- 
hensive, that depending upon the responsibility of others he might 
not prove so, might conscientiously take the oath : but in this case 
it is clear, that he can pay the debt. Besides that case there is 
Cholmley v. Sturt, to the same efiect : the party so gaining a pref- 
erence, was compelled to refund. Those two decrees establish the 
jurisdiction. If the crown cannot be affected, and the extent is not 
meddled with, what is the objection to the jurisdiction of this Court? 
That is the distinction taken in Brown v. Bradshaw, upon a bill to 
set aside an extent ; and it was admitted, that if the Defendant 
confessed, he had Sufficient to pay the King, and that his debt was 
not in danger, relief would be given. The decisions of the Court 
of Exchequer in The King v. Blatchford and upon the motion be- 
tween these parties were inconsistent with the preceding authorities ; 
of which there are many in Viner (I). The form of the oath re- 
quired by the Court of Exchequer shows, the danger of the crown's 
debt is the ground ; not, a privilege of the crown's debtor. 
[• 248J If the latter * were the ground, the oath would be sim- 
ple, that A. is debtor to B., who is debtor to the crown. 
Lord Coke (2) shows the early abuse of this process : which it was 
necessary to check by Statute (3), The effect of the process is 
sufficient, if the crown's debt is absolutely secured. So far it is for 
the benefit of the crown ; and it ought not to operate farther, to 
interfere without necessity between creditors ; enabling a party in- 
directly under color of the King's writ to do that, which he could 
not do by any other process ; and producing a fraud upon the bank- 
rupt laws. 

The Attorney General, [Hon. S. Perceval], in reply. — ^The 
Defendant states only, that he is the less able to satisfy the debt to 
the crown. He may be perfectly solvent after the sale of all his 
lands, the recovery of his debts, calling in his mortgages, &c : yet 
he may bo less sufficient to pay, in consequence of the manner, in 
which he may be called upon, if he does not recover this sum due 
to him ; and though entitled to property much more than sufficient 
to satisfy any balance to the crown, he may not be able to get it in 
time. His immediate solvency is the point ; and if an inquiry upon 
that is necessary, it must be had, before your Lordship will strip the 
Defendant, and through him the crown, of the immediate means of 
satisfaction by this process. It would be extraordinary, if the extent 
issued properly, that this Court should interfere to take away the 
fruit of it. The whole of this fund is now in the Court of Ex- 
chequer : how then can the Defendant be decreed to account for 
the balance in the King's hands? It has been repeatedly deter- 
mined, that an extent is not affected by the bankrupt laws. 
The passage referred to in Viner shows, that this process, what- 

, (1) 16 Vin. Ab. 529. 
(2) 4Instn5. 
(5) Stat 1 Rich. 11. c. 12. 
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ever iUi origin, has a double purpose: "ad respondendum tarn 
nobis quam defendentu" Dickinson v. MoKneaux (1) is a strong 
case in support of this demurrer: the Defendant admitting, he 
prosecuted the extent at his own charge, and was competent to 
pay, yet was held entitled to the benefit of this process ; and the 
plea was allowed. The passage in Gilbert lays down, that the King 
has the right at all events : but where the process is used rather for 
the benefit of the subject, there a moderate course is held. If it 
was not so moderated, the right of the subject would be as exten- 
sive as that of the crown. 

The Lord Chancellor [Eli>on]. — ^If the property taken under 
the extent by reason, that an act of bankruptcy was committed prior 
to the extent, has not been taken according to law, that is purely a 
legal question. It 'is clear on the other hand, that, though called an 
extent in aid, this is a process for the King ; and being before the 
assignment, unless it can be affected by a direct proceeding against 
it, the property was well taken as against the assignees : and unless 
this very distinct species of proceeding can be taken in a Court of 
Equity, they will lose all the benefit of it. There is a plain differ- 
ence between an application to this Court to set aside an extent, the 
process of the Court of Exchequer, and an application to this Court, 
stating as the ground of it, that, as the extent is an execution of the 
Court of Exchequer, it is not capable of being touched there, but, 
it is against conscience to take advantage of it. The very circum- 
stance, that it cannot be afiected in a Court of Exchequer may be 
the ground of the interference of this Court. 

The case of The King v. Blaichford certainly was an experiment, 
that had not been heard of for several years ; proceeding 
* upon this ground : that the person was quite solvent. [* 250] 
The affidavits professed to bring in question this point ; 
whether, if the Court would hear affidavits, and they were satisfac- 
tory to the solvency of the person taking out the extent in aid, and 
that it issued upon all^;ations not true, it ought to be set aside ; and 
the Court held, under those circumstances they ought not to set it 
aside ; and Lord Chief Baron Eyre, unquestionably a great authori- 
ty upon subjects of revenue, to which I know he had particularly 
attended, in his judgment intimates, that upon such grounds the ex- 
tent could not be disputed as an effectual proceeding ; and in terms, 
that show, he was clearly of opinion, the creditor had a right to hold 
the benefit of it to the prejudice of the other creditors ; and though 
the case of Capell v. Brewer was stated. That case, upon the two 
reports, it is difficult to understand. The question was not quite 
similar to that in Brown v. Bradshaw ; in which the express purpose 
was to set aside the extent. The reasoning as to the jurisdiction is 
very inaccurate. The bankruptcy is stated as giving the jurisdiction 
to this Court ; though that jurisdiction is under a special authority (2). 

(1) Pre. Cli.47. 

(2) .^nie, vol. vi. 782, Ex varU Lund; po8% xix. 473, 474, Ex paiie SmUh; Ex 
parte Glandfidd, 1 Glyn & Jam. 387. 
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One of the cireomstances stated in Capett v. Brewer I did not un* 
derstand, till I saw the Register's Book : that the Defendant con- 
fessed, there was no debt '^ and he was able to pay the King's debt 
without aid. Upon the record the debt is alleged to have been con- 
tracted after the act of bankruptcy : that is, the debt, in respect of 
which the extent in aid issued ; and if so^ it would be no debt ; and 
that circumstance appears upon the pleadings. But it must be ad- 
mitted, the deckiration in the decree, which makes it very important, 
is, that the party in his answer acknowledges himself able to pay 
the debt. One ground of that decision was the fraudulent use of 
the prerogative : the other might be what I before stated. To that 
extent it is an authority for this bill. Cholmley v. Sturt we 
[* 251] know no more of * than that it may be said to be an au- 
thority of a similar nature. There are therefore two author- 
ities to this extent ; that, if there is a clear admission by the party, 
that he is able to pay the debt ; the opinion of the Court at that 
time was, that such a bill might be filed. 

As to the authorities against these decisions^ no observation is 
made by the Lord Keeper in Brown v. Bradshaw containing more 
of reflection against them than that they were decided during a pe- 
riod in which that cause was depending. He adverts to the confes- 
sion of the Defendant in CapeU v. Brewer ; and seems to take the 
effect of that admission to be an admission, that the King's debt was 
not in danger. 

Against these decisions I may state, that, however hard the opera- 
tion in some instances between the King, or rather the public in the 
Kill's name, and individuals in a great variety of cases, yet, if the 
law be, that an extent immediate, or in aid, which is in nature of an 
extent immediate, or that properly called an extent in aid, shall issue 
at the instance of the Crown, or in some instances for the benefit 
both of the Crown and the debtor, or in others for the debtor's own 
benefit, the Court cannot look at the consequences ; but must act 
upon the law. From this last decision no research into practice will 
contradict this ; that, wherever a person applied to the Couit of Ex- 
chequer, or rather to a Baron, with such an afiidavit as this, an ex- 
tent has never been refused ; and if i^on inquisition debts have 
been found due from others, that afiidavit authorized an immediate 
collection of those debts ; which are in a sense chotet in action as- 
signed to, 6x acquired for, the Crown ; and in no instance until 7^ 
King V. Blatckford was it ever attempted to say, that either by a 
direct application against the extent or by a bill in equity, either in 
the Court of Exchequer or this Court,, the extent ought 
[* 252] to be set aside directly, * or by this sort of circuity th6 ob- 
ject of it reimbursed. The absence of all precedent and 
any application of this nature amounts to vast negative authority, 
that this sort of 'proceeding cannot be maintained. The King v. 
Blatchford was a direct application to set aside the extent, in 
a case, in which it is the right of the subject, that it should not 
have issued unless upon a proper affidavit. There might be cases, in 



1803.] PHILLIPS 0. SHAW. 25S 

which the Court would be prevailed on to examine counter affidavits, 
in order to determine, whether it properly issued. I do not mean to 
say, that in many cases process does not go out upon affidavits, the 
truth of which is not examinable. But, whether the Court would or 
would not examine the truth of that affidavit, the material observa* 
tion is, that, while deciding the right of the creditor, Lord Chief 
Baron Eyre takes into consideration the right of the Crown ; and 
strongly intimates, that there is no «uch remedy as the present bill. 
No such case was ever brought before that Court ; which may be 
represented as understanding more of revenue law than this Court ; 
and the uneasiness of the creditors under that decision did n6t lead 
to an experiment in equity so to deal with this Defendant. 

If I am right in conceiving that tbe Court looked at, and gave an 
opinion upon, the private right in that case, then in addition to all 
that negative authority and that decision there is farther the negative 
authority, that in a case, in which the creditors were stru^ltng for 
a remedy, it did not occur lo them, that they coidd have this remedy. 
That case occurred in the 33d year of the present King. Since 
that period the opportunity of discussing such a question has been 
very frequently administered ; for extents have been very numerous. 
In many instances persons, who might be represented upon the 
whole as of very great circumstances, have applied for, and 
* had the benefit of, extents in aid against their debtors ; [* 253] 
and no such application as this has been made to a Court 
of Equity. When I read this bili, it surprised me ; for I was aware, 
that the party applying to a Baron for this writ must have taken an 
oatii, which to a very considerable degree pledges him to his circum- 
stances. The bill must be framed either upon what appears in the 
writ, or dehors^ but connected with 4t. The writ only suggests the 
fact, that one party is debtor to the King, and the other debtor to 
him. Cases and dicta are alluded to, to show, that*by this sort of 
remedy at the instance of one subject, virtually and effectually for 
the benefit of the subject, but in another sense most substantial- 
ly for the benefit of the Crown, these choies in action and property, 
found the property of the- debtor, are not to be laid hold of by this 
process, unless there is some danger to the Crown itself ; and that 
the proceedings accordingly are to be more or less dilatory. But I 
do not know, that the law, except these rules, has laid down, by 
what mode that degree of danger is to be estimated ; or whether 
more is' required to constitute that check, where the proceeding is 
that of the subject, except, that tbe nature of the check is to be 
found in the rules of practioe. If therefore the writ upon the face 
of it contains nothing about the danger of the Crown, and the Court 
thinks proper to issue it upon such an affidavit, if the conscience is 
pledged to that extent, and tbe Court is satisfied, that there is a rea- 
sonable security to the subject, there is great doubt whether that 
equity existed. If the affidavit is to be taken to mean, that he 
pledged himself upon his own solvency, that depending upon the 
fact, whether he gets the debt from the other, it amounts to this, that 
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he has sworn himself insolvent, unless this proceeding is granted ; 

and therefore the bill calls upon him to admit, that he is 

[*254] perjured, or to have an account *of all his estate teal 

and personal, and as to the state of his property from time 

to time, to make out the perjury. 

What is required in the Court of Exchequer? The law has 
given the King for the benefit of his subjects a very prompt, expe- 
ditious, and pressing, remedy for the debts due to him as trustee for 
the public of all public money. There can be no doubt, the Court 
of Exchequer, when th^y determined, what sort of affidavit should 
be required, looking at the nature of property in this country, and 
all the embarrassments attending its nature in a commercial country, 
and particularly in so great a commercial country as this. A man 
may have no landed property ; and yet may be excessively wealthy, 
with enormous funds ; none of which admit a ready application ; 
depending upon a thing as thin and aerial as his credit ; connected 
with transactions, which eventually may extremely affect the funds, 
to which he has an undoubted title. Others may have landed prop- 
erty, under great engagements, mortgages, and incumbrances ; 
where the residuum may be immense, but not a ready article. In 
this Court we have frequently seen equities of redemption (a), the 
owners of which were lying in jail,* because they cannot bring them 
to sale, and mortgagees also in jail, because the others cannot pay 
them. There are people worth enormous sums upon the whole ac- 
count, who may have debts due to them ; and if the Crown should 
bring an extent, unless they can have as prompt means of* going to 
their debtors, though so solvent, their funds might by the very cir- 
cumstance of the extent and the alarm and difficulty arising from it 
be depreciated one half in value ; and therefore it might be strictly 
and conscientiously true, that with great funds beyond the debt the 
debtor might be not only less liable, but finally not able at all, to 

satisfy it. 
[* 255] * Upon such grounds, there is no doubt, the form of this af- 
fidavit was dictated by the rules of practice in the Exchequer ; 
requiring the party to swear, not, that the debt will be lost, but that it 
will be in danger of being lost to the deponent That expression is very 
well justified by tlie circumstances of the present case. But in many 
cases there might be a great deal of argument, whether that was the 
right conclusion. Yet it would be difficult to maintain the bill, be- 
cause the conclusion was wrong, if it was a conscientious conclusion. 
But not near so much is required in the affidavit as to the debt due 
to the King. It is sufficient to state, that, unless he has the extent, 
he will be the less able to satisfy his Majesty. He must decide upon 
a conscientious view of all the circumstances. Yet I do not agree, 
that it is the same question as, which of two dead men is most dead ; 
for the affidavit may be conscientiously made by a man, opulent 
upon the whole, but who, from the necessity pressing his circumstan- 

(a) Lyaier v. DoUand,^ Bro. C. C. (Am. ed. 1844,) 478, 480, note (6). 
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ces with the Extent, may be rendered less able to pay than a con- 
scientious man would wish to be. 

Upon the whole, this Extent having been granted without an at- 
tempt of this nature for a century, except that, which failed upon 
principles the Judges meant to apply to this case, the demurrer must 
be allowed. I have no objection notwithstanding thbse two author- 
ities to have it understood as my opinion, that this bill will not lie. 
As I think the interest of the public most deeply concerned in ex- 
peditious remedies to the Crown, I will not allow a doubt to hang 
round a question affecting such interests by deferring my opinion to 
the hearing ; and therefore now decide, that this bill will not lie (I). 

The Demuner. was allowed. 

To authorize the strong measure of sweeping away the whole of a man's prop- 
city by an extent, to the exclusion of his general creditors, the affidavit upon 
which the order was grounded should be unequivocal ; it may not be improper for 
a baron of the Exchequer, even when he feels some doubt, to give his preliminary 
ficA for an extent, because the issuing the writ only enables 3ie Crown to lay its 
hands upon the property, and does not prevent any other proper claim thereto from 
being put upon the record and fully discussed ; but, if upon such discussion the 
affidavit should be determined by the Court not to be sufficientlv positive and dis- 
tinct, the extent will be set aside. Tht Kiriff v. Marshy M'Clel. 701. And if, 
after an extent is so set aside for irregularity, uie effects are ordered to be deliv- 
ered up to the assignees of the debtor, duly appointed under a commission of bank- 
rupt, a second exten^ tested the same day on which the first was set aside, and 
delivered to the sheriff before the execution of the order for delivery of the goods 
to the assignees, will give the Crown no lien on the effects, but the assignees 
will be entitled to reduce them into possession, the property in such effects hav- 
ing been transferred to them by the assignment Tlie King v. Meenh, M'Clel. &. 
Younge, 257 ; see, on this subject, ante, note 2 to Rogers v. Mackenzie, 4 V. 752. 

(1) See Evans v. SoUy, 9 Pri. 525. 



S56 ATTOftNET GEMEftAL V. VIGOR, ETC. [1803. 

ATTORNEY GENERAL v. VIGOR. 

ATTORNEY GENERAL r. WHITTINGTON. 

ATTORNEY GENERAL v. BOWYER. 

ATT. GEN. V. THE ARCHBISHOP OF CANTERBURY. 

ATTORNEY GENERAL v. CRAVEN. 

[1803, Mabch 14, 15, 16, 17, 18, 21.] 

A REMOTE reveision la ipal estates (a) and lands to be purchased and settled will 
pas3 by greneral words in a Will(fr); as "all and every other my lands, tene- 
ments, and hereditaments ;" though the uses are immediate. 

But the purchase being postponed to the death of the devisor, the reversion in the 
estates to be purchased.and settled to the same uses, subsequent to his death, 
not being an interest vested in him, did not pass ; and though upon the settle- 
ment a power of appointment was implied, the Will, particularly executing 
express powers, did not amount to an execution of that implied power ^c]. 

Lands originally held under old mortgages passed by a general disposition by 
Will, as the testators estate ; though no release of the equity of rodemptibn 
appeared (d). 

Revocation of a devise by an exchange ; though the land after the death of the 
devisor was restored to his heir, under an arrangement in consequence of a de- 
fect discovered in^the title of the other party to the exchange (e). 

Copyhold estates purchased and suircndered to uses declared or to be declared by 
will concerning the same, passed according to a Will previous to the purchase, 
devising all copyholds generally, and therefore containing a description appli- 
cable to them. 

The ground, upon which partition does not revoke a devise (/), [p. 281.] 

(a) See Ghver v. Spendlove, 4 Bro. C. C. (Am. ed. 1844,) 337, 338, note (a), by 
Mr. Eden. 

(b) See 2 Story, Eq. Jur. § 790, § 1212; Raahleisrh v. MasUr, ante, 1 V. 201, 
note (a) ; Walktr v. Dcfuu, anU, 2 V. 170, note (&); WhdMt v. Parindge^ ante, 5 
V. 397, note (a). 

(c) See Sugden, Powers, (4th Lond. ed.) 289, 290; MawidreU v. Maundretl, 10 
Yes. 246 ; TroUope v. Linton^ 1 Sim. & Sin. 477. 

As to the execution of powers by will and the deference necessary to be raado 
to the power in order to execute it, sec MacLeroth v. Bacon^ ante, 5 V. 159, note (a) ; 
Aitdrexim v. Emmoty 2 Bm. C. C. (Am. ed. 1844,) 297, note (1), 303, note (6); 
jVannock v. Horion, anU, 7 V. aOl, note (h); Standen v. Standen, ante, 2 V. 589, 
note (6); 4 Kent, (5th ed.j 335; Sugden, Powers, (4th Lond. ed.) 287, 288. 

(d) See on this point, Ackeri^ v. Roe, ante, 5 V. 573, note (a) ; Gates v. Jacobs 
1 B. Monroe, 308; Trash v. Jfldte, 3 Bro. C. C. (Am. ed. 1844,) 291, note (a), and 
cases cited ; Perry v. Marston, 2 ib. 399, notes (a) and (6); ante, 3 V. 714, note (c) ; 
Edsetl V. Buchanan, ante, 2 V. 83, note (b), and cases cited ; Ram on Assets, 42/, 
428 ; 4 Kent, (5th ed.) 538, 539; Duke of Leeds v. Mundmf, anie, 3 V. 348. As 
to presumptions from length of time, see Jones v. TurbervUle, ante, 2 V. 13, note (a), 
and casep cited. 

(e) See to this point in KnoUys v. ^Icock, ante, 5 V. 047, note (6); S. C ante, 7 
V. 558, note (i); Ex parie Itdhuter, ib. 348, notes; Harmood v. Ogtander, ante, 
128, note ; Hlliiams v. Owens, ante, 2 V. 603, note (1). 

Where a contract made by a testator for the sale of land devised by him, is 
afterwards absolutely rescinded, by the mutual consent of the purchaser and tes- 
tator, who is thus restored to his former title, and dies seised of the land, the 
devise is, nevertheless, revoked and gone forever. ffaUon v. WalUm, 7 John. 
Ch. 273. See BaUard v. Carter, 5 Pick. 112 ; Howes v. Humphrey, 9 Pick. 350 ; 
Bn/dfrts V. Duchess of Chandos, ante, 2 V. 417, note (6). 

(/) See Barton v. Croxalt, 1 Tamlyn, 164; fVard v. Moore, 4 Madd. 368; 
Rawlins v. Burgis, 2 Yes. & Bea. 382 ; Knollys v. AUx}ck, ante, 7 Y. 558, note (b) ; 
Woodhouse v. OkiU, 8 Sim. 115. 
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If the object is to do any thing beyond mere partition, it is a revocation (a), 
[p. 281.] 

Piaseisin and remitter by entry no revocation, [p. 362.^ 

Distinction between a deed void at law for covin and voidable in equity for fraud (6), 
[p. 283.] 

Devisor must have the estate devised both at the date of his will and at his death, 
[p. 283.] 

Copyhold estates pass by the suirender, not by the Will ; which operates as a de- 
claration of uses, [p. 287.] 

These causes, arising out of the devise by Sir George Downing, 
for the foundation of a College in the University of Cambridge, to 
be called Downing College (1), were brought on by petition of re- 
hearing of the orders of the 5th of IVfarch, 1800, and of the 2d of 
November, 1796, and upon exceptions, and for farther directions, 
upon various points raised by the Defendant Whittington, claiming 
under the heir at law against the devise ; and impeaching the Mas- 
ter's Report, as comprising estates which could not pass by the de- 
vise ; and charging him accordingly in the account of the rents and 
profits. The title of the Defendant as to the estates of Gamlingay 
and Crawdon, consisting of long terms for years, was rested upon the 
following instruments: 

* By indentures of lease and release, dated the 17th and [* 257] 
18th of August, 1683, reciting articles, in consideration of 
a marriage lately had between George Downing, the son and heir 
apparent of Sir George Downing, Baronet, and Lady Catherine Down- 
ing, and of the several sums of money given to Lady Catherine by 
the will of her father, and which by the articles Sir George Down- 
ing YTBS to have and receive to his own use, Sir George Downing 
and his son conveyed estates in East Hatley, Gamlingay, and Craw- 
don, and other places in the county of Cambridge, to trustees, to 
hold to them and their heirs to the following uses : as to part of the 
said premises, exclusive of the manor of East Hatley, to the use of 
George Downing, the son, and his assigns for 99 years, if he should 
so long live, without impeachment of waste, with remainder to 
the use of Lady Catherine Downing, for her life, for her jointure ; 
remainder to trustees to preserve contingent remainders ; and as to 
all the residue of the said manors and premises to the use of Sir 
George Downing, for his life, with remainder to trustees to preserve 
contingent remainders ; remainder to the use of George Downing, 
the son, and his assigns for 99 years, if he should so long live, with- 
out impeachment of waste ; remainder to trustees to preserve con- 
tingent remainders ; and also as to certain lands and premises to the 
use of trustees for the term of 200 years ; and, 'as to all the said 
manors, &.c. immediately after the said uses and estates should be 
determined, and as the same should determine, to the use of the 
first and other sons of George Downing, the son, and Lady Cathe- 

(a) Brudges v. Ducheas of Chandas^ anUt 2 V. 429. 

(b) A deed executed under circumstancefl which render it void in Equity, and 
not at law, is a revocation of a prior wilL Simp§on v. Walker^ 5 Sim. 1. 

(1) See Tkt Momey General v. Bowyer, anUy vol. iii. 714 ; v. 300. 
VOL. VIII. 13 
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rine in tail male successively ; and as to the premises before limited 
to Lady Catherine for her jointure, to the use of trustees for 300 
years ; and as to all the said manors, &c. immediately after the said 
uses and estates should be determined, and as the same 
[*258] should determine, to the *u8e of all and every other the 
son and sons of George Downing, the son, in taili male 
successively; with remainder to the use of William Downing, sec- 
ond son of Sir George Downing, for 99 years, if he should so long 
live, without impeachment of waste ; remainder to trustees to pre- 
serve contingent remainders ; remainder to the use of his first and 
other sons in tail male successively; with similar remainders to 
Charles Downing, third son of Sir George Downing, for 99 years, 
&c. and his first and other sons ; remainder to the use of Sir George 
Downing, his heirs and assigns for ever. 

The settlement contained a proviso, giving power to Sir Geoi^ 
Downing to appoint any annual sum, not exceeding 400/. a-year, to 
any person or persons for his or her life : and a power to appoint 
lands in Cambridge. The declaration of the trust of the 3QjO years' 
term was to raise portions for the daughters in case of no issue male ; 
'and the trust of the 200 years' term was to raise portions for younger 
children. 

By other indentures, of the same date, reciting a mortgage, 15th 
Char. I. by Sir Anthony Cage, for 1000 years' of lands in Crawdon, 
which was foreclosed, and the residue of the term, in consideration 
of 5550/., assigned to Sir George Downing in 1675, another mort- 
gage in 1655, for 1000 years, of lands at Gamlingay, and the ben- 
efit of a decree of foreclosure, also assigned to him, and another 
mortgage of a house for a term also by mesne assignments vested in 
him, and reciting the settlement, and that pursuant to the marriage 
agreement thereinbefore mentioned Sir George Downing was to set- 
tle and assure all and every the messuages, lands, tenements, and 
hereditaments, comprised in the said several indentures of mortgage, 
and the said terms and estates, to, for, and upon and under, 
[•259] the several uses and trusts thereinafter * mentioned, it 
was witnessed, that in performance of the said agreement, 
and for the considerations aforesaid, Sir Geoi^ Downing and his 
son George assigned to trustees, their executors, &c. all the mes- 
suages, lands, &c. in the said indentures of mortgage ; in trust to 
permit Sir George Downing for so many years of the said terms as 
he should live, and from and after his death, George Downing the 
son for so many years as he should live, to take the rents and profits ; 
and after the decease of the survivor out of the rents and profits of 
the premises in the mortgage by Sir Anthony Cage, or by mortgage, 
sale, &c. to raise such sums for portions or maintenance, as by the 
trust of the term for 200 years in the settlement should be to be 
raised ; it being the true meaning, that the said portions and main- 
tenance should be equally raised under that provision, and the said 
term in proportion to the value of the premises ; and as for and con- 
cerning the same messuages, when the said portions and mainten- 
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ance, and other the said trusts of the term should be raised and 
satisfied, or so much as should remain unsold, and also as for and 
concerning all other the premises thereby assigned, from and immedi- 
ately after the deceases of Sir George Downing and George Down- 
ing the younger, and the survivor, in trust to sell all and every the 
messuages, lands, tenements, and hereditaments, aforesaid, or all 
such part thereof as should not be sold for raising such portions and 
maintenance, for and during all the residue of the respective terms; 
and in trust also by and with all the moneys to be raised by all and 
ever^ the sales thereinbefore directed forthwith, or as soon as con- 
veniently might be, to purchase to themselves and their heirs, in 
possession, the fee-simple of manors, messuages, lands, &c. situated 
as near as could be obtained to the said manor of East Hatley, to 
the use of such person and persons, to whom, and for such 
estate and estates, and to and for such ends, * intents and [* 360] 
purposes, and subject to such provisos and powers, and in 
such manner, as the said manors and lands of and in East Hatley 
aforesaid after the decease of the said Sir George Downing and 
George Downing the son were settled by the said recited indenture 
of settlement ; with power to invest the money to arise by such sale 
until a purchase of lands upon securities ; and that as well the in- 
terest of the money as the rents and profits of the premises thereby 
assigned and growing due from and after the decease of Sir George 
Downing and George Downing, until such purchase, should be ap- 
plied to the use of such person and persons, to whom the rents and 
profits of the lands to be purchased nought to be paid. 

Sir George Downing by his will, dated the 24th of August, 1683, 
after directions as to his funeral, proceeded thus : 

" And as for and concerning my teiQporal estate I give and dis- 
pose of the same in manner following: " 

The testator then takes notice of his powers under the settlement ; 
which he formally executes ; and then he gives certain leasehold 
estates, held under the Dean and Chapter of Westminster and the 
Crown ; and devises, as follows : 

<< As for and concerning all and every other my lands, tenements, 
and hereditaments whereof no devise or bequest is hereinbefore 
made, which I have not settled or assured or agreed to settle or as- 
sure to the use of my said son George, and the issue male of his 
body upon his marriage with the Lady Catherine his wife," and as 
for and concerning the portion the testator was to receive by reason 
of the said marriage, and all other his money and personal estate, 
other than such part thereof as is thereinafter specifically 
given, after his "* funeral charges, debts, and other legacies, ["* 261] 
should be thereout paid, he gave, devised, and bequeathed, 
the same to Lord Morpeth and Sir Henry Pickering, their heirs, ex- 
ecutors, &c. upon trust to raise portions ; and that the trustees 
should convey all the residue and overplus of the said lands and 
personal estate as should remain, after payment of his debts and 
funeral expenses and legacies, unto his sons William and Charles, 
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their heirs, executors, and administrators ; and the testator gave all 
his lands, tenements, and hereditaments in New England unto his 
son Charles and the heirs of bis body, and for default of such issue 
to his son William, and the heirs of his body, and for default of 
such issue to his son George, and the heirs of his body, and for de- 
fault of such issue to his own right heirs. 

Sir George Downing died in 1684. There was issue of the 
marriage of his son with Lady Catherine one son, George ; who 
upon his father's death in 1711 became Sir George Downing. 

Sir George Downing, the grandson, suffered recoveries of thd East 
Hatley and other estates ; and limijted them to himself in fee. 

William Downing, to whom an estate for life was limited by the 
settlement, died in the life of Charles Downing without issue ; and 
in 1740 Charles Downing died ; leaving Sir Jacob Garrard Downing 
his only son, and no other issue ; having devised all his real and 
personal estates to Sir Jacob Garrard Downing ; and appointed him 
executor. Sir George Downing, the grandson, died in 1749 with- 
out issue; and all the persons, to whom by his will (1) he 
[* 262] limited estates fbr life, * died also without issue in his life, 
except Sir Jadob Garrard Downing ; who upon the death of 
Sir George Downing, the grandson, entered into possession of all the 
estates, of which he died seised, and also of the estates in Crawdon 
Gramlingay, and Cambridge, included in the deed of assignment ; 
and, the last mentioned estate not having been sold, nor any act 
having been done by Sir Geoi^ Downing, the grandson, respecting 
those estates in his life, the petition suggested, that Sir Jacob Geu*- 
rard Downing was, as the only son and heir of Charles Downing, 
entitled under the settlement of 1683 to have had the estates sold, 
and the money invested in lands, and those lands settled upon him- 
self and the heirs male of his body ; with remainder to the right 
heirs of Sir George Downing, the grandfather; and thai such 
remainder in fee in the said lands, if purchased, would have vested 
under the will of Sir George Downing, the grandfather, in Sir 
Jacob Garrard Downing, as the heir at law, or as devisee of Charles 
Downing i who survived William Downing ; and under the said title 
Sir Jacob Garrard Downing (having no issue male) became abso- 
lutely entitled to the said leasehold estates : and they passed under 
his will to Lady Downing, and from her to the petitioner Whitting- 
ton ; who in 1796 obtained an assignment of the said estates. 

The petition farther stated, that under the decree of the 5th of 
March, 1800, the Defendant Whittington put in his examination; 
upon which the Master charged him with 9780/. 18^. Id. on ac- 
count of the six years' rents and profits ; including the rents aiM 
profits of the estates in Crawdon, Gamlingay, and Cambridge, the 
subject of the exception; and the petition prayed a reference to 
distinguish and set out the estates in Crawdon, Gamlingay, and 
Cambridge, included in the assignment of 1683, from the es- 

(1) JhUty vol. iii. 714. 
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tates of Sir Geoige Downing the grandson, which passed by his 
will, and to state the title. 

The decree made on the 5th of March, 1800, as drawn up, con- 
tained no declaration as to the unredeemed mortgages. 

A Commission issued under the direction in the decree to distin- 
guish the lands in the county of Suffolk, claimed by the Defendant 
Bowyer, from the lands in the same county, which passed by the 
will. The Commissioners by their certificate stated the respective 
land^ accordingly ; and as to certain lands they found, that by in- 
dentures dated the 31st of May, 1734, it was witnessed, that Sir 
George Downing in consideration of the messuages and heredita- 
ments given and granted, and conveyed and exchanged, by the bail- 
iffs, buigesses, and commonalty of die Borough of Dunwich, to Sir 
George Downing in exchange, as thereinafter mentioned, did give, 
grant, exchange, and convey, unto the said bailiffs, &c. and their 
successors, the said lands, to hold unto them and their successors 
for ever ; and in consideration of the lands, <tc. conveyed and ex- 
changed to the said bailiffs, &c. by Sir George Downing in exchange, 
as aforesaid, the said bailiffs, &c. did give and grant, exchange and 
convey, unto Sir Geoige Downing, his heirs and assigns, divers mes^ 
suages, lands, and hereditaments, in Dunwich, to hold to the use of 
Sir George Downing, his heire and assigns for ever. 

The Commissioners farther found, that Sir George Downins, con- 
tinued in possession of the lands so conveyed to him in excnange 
till his death in 1749 ; and afterwards Sir Jacob Garrard Downing, 
and Lady Downing, successively possessed them ; and soon after the 
death of Sir Jacob Garrard Downing in consequence of a 
* dispute between Lady Downing and the corporation of [* 264] 
Dunwich it was discovered and admitted, that the corpo- 
ration had no right to convey the lands they had professed to give in 
exchange ; upon which the possession of those lands was delivered 
up to the corporation by Lady Downing; and she took possession of 
the lands which had been conveyed by Sir George Downing to the 
corporation ; and the Commissioners submitted, whether under the 
circumstances, the lands, which were conveyed in exchange by Sir 
George Downing, as aforesaid, and were afterwards resumed by Lady 
Downing, passed by the will of Sir George Downing, or descended 
to Sir Jacob Garrard Downing, as heir at law. 

The Commissioners farther found, that Sir George Downing after 
the date of his will (1), namely, on the 3d of April, 1727, purchas- 
ed and was admitted to certain copyhold lands in the county of Suf- 
folk ; and on the 3d of April, 1727, he surrendered those lands to 
the uses of the last will and testament of him, the said Sir George 
Downing, declared or to be declared ; and that by the decree, dated 
the 3d of July, 1769, it was declared, that the freehold estates pur- 
chased by the testator after making his will did not pass by the cod«- 
icil, the will not being thereby republished, and that the copyhold 

(1) J^file, vol. iii. 714. 
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estates not surrendered to the use of the will descended to the heir 
at law: the Commissioners therefore submitted, whether under the 
circumstances above stated the said copyhold lands passed by the 
will of Sir George Downing, or descended to bis heir. 

To this certificate the Defendant Whittington took an 
[• 265] exception, on the ground, that the Commissioners * ought 
to have certified the special manner and circumstances, 
under which the surrender was made ; and that Sir George Down- 
ing executed a power of attorney, authorizing two persons tp appear, 
and to be admitted to him and his heirs to the copyhold prem- 
ises; and gave them full power and authority for him and in 
his name immediately after such admittance to surrender sill and 
singular the same lands, tenements, &c.^ " to such use and uses as 
are or shall be declared of and concerning the same in and by my 
last will and testament in writing ;" and that Sir George Downing 
after his admission did accordingly surrender into the hands of the 
lord all his copyhold lands, &c., to the use of the testament or last 
will of Sir George Downing declared or to be declared ; and farther, 
that as the testator does not in his said will refer to any after-pur- 
chased copyhold estates, but expressly confines the devise to estates 
of inheritance or freehold, whereof he was seised at the time of 
making his will, the Commissioners ought to have certified, that the 
said Qopyhold estate did not pass by the will, or to have submitted 
the question with the special circumstances. 

Mr. Richards and Mr. Raynsford, for the Defendant Whitting- 
ton, in support of the petitions and exceptions. — ^First, the Defendant 
Whittington complains of the decree as charging him with the rents 
and profits of the estates of Gamlingay and Crawdon ; insisting, that 
the testator Sir George Downing, the grandson, had no interest in 
those estates, of which he could dispose. He could do no act to 
bar the remainder, under which this Defendant claims. The estate 
either passed by the will of Sir George Downing, the grandfather, 
or descended to Sir George, the grandson ; and in the latter case it 
did not pass by his Will. In the first way of considering 
[* 266] it, this property would pass by the description of real • es- 
tate in a Will ; and Sir George, the grandfather, intended 
by his Wiir to pass all his estate. The words of the introdqption 
are as large as possible : " My temporal estate." Guidot v. Guu 
dot (i) and other cases show, that money directed to be laid out in 
land is to be considered as land ; and will pass under that description 
in this Will. Then is the meaning of the general words restrained 
by the subsequent expressions, << which I have not settled or assured 
or agreed to settle or assure to the use of ray said son George," &c. ; 
upon which it will be contended, that the reversion of tliese estates 
was excluded ? That must equally extend to all the other estates ; 
and must be contended as to the reversion and remainder of the 
freehold and chattel settlement. But it would be an extraordinary 

(1) 3 Atk. 254. 
vofi. VIII. 13* 



1803.] ATTORNEY GENERAL V. VIGOR, ETC. 266 

construction, that he had not in contemplation a large family estate ; 
and it does not appear, that there were any estates not included in 
the settlement. Rooke v. Rooke (1), Strode v. Lady Russell (2), 
affirmed in the House of Lords (3) Chester v. Chester (4), Free- 
man V. The Duke of Chandos (5), Atkyns v. Atkyns (6), and 
Glover v. Spenilove (7), as to a remote reversion passing under the 
general word "elsewhere," are precise authorities. These words 
are large enough, unless restrained, to apply to all the estates he 
had, except those in New England ; which are the subject of a dis- 
tinct disposition. In Chester v. Chester there is a provision for 
debts and legacies as in this Will for portions, debts, and legacies, 
coupled with the disposition of the personal estate. Then if the 
Will did pass the property, it vested in Charles, under 
whom it is claimed by the Defendant through Sir * Jacob [* 267] 
Garrard Downing and liady Downing ; Sir George Down- 
ing, the grandson, having only an estate tail, and no interest, that 
he could devise. n 

But, suppose the Will of Sir George Downing, the grandfather, 
did not touch this property, but, that it descended, then the Will of 
Sir George, the grandson, did not touch it ; whatever his intention 
might have been. If this equitable interest descended upon him 
from his grandfather, he had only the equitable interest. No 
pracipe would have lain for it : a recovery could not have been suf- 
fered : it was a mere creature of equity : he was not seised of it : 
which is the expression in his Will. The description in the Will 
excludes all intention of passing this property. It was neither free- 
hold, copyhold, nor leasehold, estate. The words of the Will there- 
fore are not operative enough to reach this interest. It is probable, 
that he intended to pass every thing : but, unless apt and proper 
expressions are used, that will not do. The heir then may say, the 
law has cast this upon him. 

The Attorney General^ [Hon. iS. Ferceval\j the Solicitor General^ 
[Sir T. M. Sutton], Mr. Mansfield, Mr. Lloyd, Mr. Romilly, Mr. 
Cox, and Mr. Fonblanque, in support of the Information. — ^The Will 
of Sir George Dowi^ing, the grandfather, does not touch the prop- 
erty in question. It is very difficult to suppose, that property set- 
tled in this way should pass by such words : but in fact he had no 
such interest. Under the settlement he had nothing but an interest 
for life in a chattel interest, and the instrument particularly guards 
against any alteration of ' that chattel interest, at least during 
his life ; and farther, provides, that, in the shape of a chattel 
interest it shall continue during the life of his son George ; and 
the direction for the sale and a settlement of estates to be pur- 

(1) 2 Vem. 461 ; Pre. Ch. 202. 
(2)2Vem.e21. 

3) 3 P. Will. 64. 

4) 3 P. Will. 55. 

5) Cowp. 360, 363. 
(6) Ibid, 808. 
(7)4Bro.C.C.337. 
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chased with the money to the uses declsfed as to the estate of 
East Hatley was postponed till after the deaths of both of them 
Beyond that no estate whatsoever was intended to be secured to 
either the settler or his eldest son ; and the settlement is directed, 
not by a general reference to the settlement of the East Hatley es- 
tate, but to those uses that should remain, subsequent to the deaths 
of Sir George Downing and his son. How could the trustees exe- 
cute the last limitation ? Sir George Downing must have been 
dead, when the limitation was to be made. The limitation there- 
fore must have been to his heir, as a purchaser, according to Harrit 
V. Barms (1) ; and there could have been no interest in Sir Geoige, 
that he could devise. Upon that view of the case Chester v. CAei- 
ter cannot in any degree apply. What part of what old estate 
can be considered at that time in the possession of the settler ? How 
can that inheritance, to arise at such a distance of time from the 
produce of these leasehold estates, be considered as his old estate ? 
It is clear upon the will itself, this property was not intended to pass. 
The principle, which now prevails, is, that where there are very 
general words in a will, it is not necessary to show any very partic- 
ular intention ; for the general words will carry every thing, if there 
is no inconsistency. On the other hand the largest words will not 
do, if from the nature of the provisions or otherwise inconsistency 
can be shown : Strong v. Teatt (2) ; and the last case, Goodrigkt 
V. The Marquis of Downshire (3), is very material upon that. From 
these provisions it cannot be imagined, that the reversion in these 
considerable estates was to pass, and the two younger sons to be 
made joint-tenants ; a reversion subject to the dower of several per- 
sons ; and the purposes of the Will being immediate purposes, and 

present provision ; portions, &c. ; purposes utterly incon- 
[* 369] sistent with * the disposition of the reversion of the old 

estate. This was in fact a contract between the father 
and son, creating a pecuniary fund, to be laid out in land, to be set- 
tled in this manner, giving the ultimate interest to his heir at law ; 
and the circumstance, that the fund was to arise from the estate of 
Sir George Downing, makes no difference. If the limitation cannot 
take effect, as expressed, it must as near as it can. In general the 
doctrine of the cases cited disappoints the intention. In Chester v. 
Chester^ for instance, can it be said, the testator meant that distant 
reversion to be sold ? The decision sought in this case would depart 
still more from the intention. In Chester v. Chester the estate was 
not settled in remainder beyond the fiimily of the first son : here 
there are remainders to the second and third sons. There is no 
reason to suppose any intention of preference of them to the first 
son : but the testator, finding the eldest branch sufficiently provided 
for under the settlement, makes the disposition with a view to that 
circumstance. The intention to give his younger sons the reversion 
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2 Bur. 912. 
(3) 2 Bos. & Fill. 600. 
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in those estates, in which their issue were to have remainders in tail, 
after the estate tail in the elder branch should be exhausted, not 
giving it to those who had the first estate tail, would be extraordina- 
ry. The whole of that property he considers setded property'; and 
giving this residue he thinks he is not interfering with the settled 
estate : if he had intended that, he probably would have considered 
the persons having the first claim. The exception in the Will can- 
not be supposed to apply to lands, of which he had no power to 
dispose ; which would be nugatory. The object must have been to 
exclude any latent interest he might have had. The words, which 
are similar to those in Chester v. Chester^ point rather individually 
to the lands themselves than to any particular interest in those lands ; 
and land was not the immediate subject of that settle- 
ment. The * reference to the previous settlement has the [* 270] 
same effect, as if it was recited in his Will ; which was 
made only six days afterwards. The disposition of the American 
estate shows, he did not mean to pass every thing to his younger 
sons by the previous disposition ; and that this remote interest could 
not haxe been in his contemplation. 

*As to the question, whether the Will of Sir George Downing, 
the grandson, passed this property, he has used words quite suffi- 
cient to pass every thing ; and the argument for the Defendant upon 
the other point, and Chkiot v. Chiidot and the other cases referred 
to, are decisive against him. At law seisin is necessary ; but this 
Court supposes an equitable seisin of land to be purchased. This 
interest therefore could not pass under the Will of the first Sir 
George Downing ; but descended to his grandson ; and under his 
Will passed to the charity. 

Mr. Richards^ in reply. — Sir George, the grandfather, clearly had 
an interest to dispose of. ^ The rev^ion of the East Hatley estate 
was expressly reserved to him ; though that was not necessary. The 
instant the setdement was executed he was seised of this reversion 
in fee ; and had all the powers of disposition. The chattel proper- 
ty moved from himself. The consideration was the same : and he 
had the same dominion, except with reference to the different na- 
ture of the property, over both. The words call for the same lim- 
itations expressly as those of the East Hatley estate ; and if he has 
not the same power and dominion over the estate produced by the 
sale of the chattel interest, the Court does not execute the contract 
for the same interest in the revereion of both. In many cases the 
heir taking as a purchaser would be a trustee for the pur- 
poses of the ancestor; as, *if he had sold, devised, or [*271] 
mortgaged, it : a party claiming under that person, having 
the beneficial interest, and from whom he took as heir, might in 
Equity intercept the conveyance to him. The form of the contract 
is nothing : the substance is the whole. The heir cannot take in 
that character without being liable to the act of the ancestor, or in 
any other way than as the ancestor chooses to leave it to him. He 
takes, as an executor does, because the property is not given from 
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there be an eviction at any distance of time ? This was mere ar- 
rangement and agreement between them. 

The Lord Chancellor [Eldon]. — ^Upon this point the question is 
whether, as several years afterwards it turned out, that there was no 
title to the lands taken in exchange, and by arrangement, or, if you 
will, eviction, the lands conveyed in exchange were restored, those 
lands conveyed after the Will, continuing under the effect of that 
conveyance at the death of the devisor, and many years afterwards 
shall pass by the WiU, in consequence of the circumstances undoing 
that arrangement. No case has been found, deciding, that on ac- 
count of the nature of an exchange, if it is not undone till after the 
death of the devisor, it is not a revocation. The case of partition 
is perfectly different ; and, if not, it is always considered a sort of 
special case. Each party can compel the other to make partition. 
The estate is the same, erijoyed afterwards in a different quality, and 
in another mode ; and upon a principle compounded a little of those 
two reasons, that which can be compelled, if done voluntarily, and 
provided nothing more is done than mere partition, shall not revoke 
the Will. I say, provided nothing more is done : for it has been 
long established, that if the object is to do any thing beyond 
the partition, it will be a revocation ; and it is tried by the fact, 
whether the acts demonstrate any intention to go beyond the mere 
partition, and notwithstanding the expressions of the Judges in 
some of the reports, that Luther v. Kidby and TicJcner v. Tickner 
cannot stand together, they have stood together a considerable time ; 

and in my opinion are perfectly reconcilable (1). 
[* 282] •The case of disseisin put by Lord Chief Justice Eyre ^2) 

in Goodtiile v. Oiway is well worth consideration upon tnis 
proposition. In order that an estate should pass by a will., the devisor 
must have the estate, when he devises, and must continue to have the 
same estate at his death. 'The first difference between the cases of 
disseisin and exchange is, that the former is not the act of the party. 
It is against his Will. If he is disseised before the execution of the 
Will, his Will would not pass that land ; for he was not seised at 
the date of the Will, having only a right of entry. But if he has 
the land at the date of the Will, and is disseised afterwards, the act 
not being an act of volition, and afterwards he enters, he is remitted 
to his old title ; and if he dies afterwards, you may predicate of 
him, that he had the estate at the date of the Will, and had the 
same estate at his death. Suppose, there was a republication of the 
Will after the disseisin and befote re-entry : that republication would 
not pass the estate, for the same reason, that if at the date of the 
Will he had nothing but a right of entry, that Will would not pass 
it. The opinion of Lord Holt, who was as great a lawyer as ever 
sat in Westminster Hall, was, that, if he had not entered, the Will 
would continue revoked, because at his death he had nothing but a 

(1) Pew/, vol. X. 264. 

(2) Jinte, vol iiL 660; 1 Boa. & PuL G02. 
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right of entry (1). That applies with much more strength to the 
case of exchange, where there is an eviction during the life oJP one 
of the parties to the transaction. First, the exchange is an act of 
his own Will, and the right of entry matter of his own choice. 
There is the greatest difference between the two cases as to what 
may influence his choice ; for in the case of disseisin he loses with- 
out getting any thing in lieu ; as he does by an exchange, upon an 
implied condition certainly for a tighf, of entry in case of 
* eviction, if he thinks proper. But there may be many [* 283] 
cases, in which he may not think proper to exercise that 
right. Suppose after the exchange a rich copper mine is discovered 
upon the estate, to which a good title cannot be made, and by the 
profits of that mine much more may be made in one year than the 
value. Suppose an eviction by a third person ; and the other party, 
having a good title to the lands he took in exchange desires to ex- 
change again and an account of the profits of the mine : he may 
refuse to exercise the right of entry, and say he is satisfied. 

As to the cases of covin at law, if a deed is void at law, abso- 
lutely void for covin, it may perhaps be treated as a nullity : but till 
the case of Hawes v. fVyatt (2) I conceived, there was a great dif- 
ference between a deed void at law for covin and a deed, which in 
this Court could be set aside for fraud, either by cancelling it or by 
directing a re-convcyance, upon the ground, that at law it was not a 
nullity, nor admitting the plea of non est factum, but, that upon 
equitable drcumstances, constituting a fraud in this Court, the legal 
effect of it is reduced ; and this Court says, it shall not prevail, by * 
directing an act to be done to reinstate the other party. If Hawes 
V. Wyait is right, it contradicts HkJc v. Mors to a very considerable 
extent ; and must be supported upon this principle, if any ; that 
where a man is induced by fraud, this Court considers him as hav- 
ing no will. He is compelled by fraud as much as a partition is 
compelled by the writ. Exchange is not upon that sort of princi- 
ple. It must be made out, that the devisor had the estate both at 
the date of his will and his death : both which circumstances have 
always been held necessary, in order that the estate should 
*pass. Has he the estate at his death? If so, the con- [*284} 
sequence follows, that in a sense he has both estates ; for 
it is clear, if having the estate he received in exchange he devises 
all his lands, and continues in possession of that estate till his death, 
that would pass; and if the devisees were evicted, they must be the 
persons to take th^ benefit of the implied condition. On the other 
hand he has this aerial, suspended, title, which may commence at 
the end of the longest term, for which the law will allow a title to 
remain fragile and weak ; and it is said, that will also pass. How 
can that be stated ? It must also be said, that after eviction the 

(1) See the case from the Year Book, 29 Hen. VL 18 b, pi. 23, cited post, vol. 
xiv. 583, ia Charman v. Ckarman ; where bankruptcy is distinguished from di»- 
seisin witli reference to revocation of a Will. 

(2) See, anU, vol. viL 373 ; vi. 215. 

VOL. VIII. 14 
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right of entry will pass by republication ; and also, that though it is 
the act of his choice, yet having a right of entry both in that case, 
and the case of disseisin, in the latter it will not operate, if he does 
not exercise it, yet in the other case without any act, though he 
never does exercise it, and may never choose to exercise it, it shall 
pass. That cannot be maintained ; and unless some authorities are 
stated to alter my opinion, I should do wrong in sending this point 
to law. 

Upon the Exception as to the Copyhold Estates. 

For the Exception. — ^The will, silent as to any after-purchased 
copyhold and leasehold estates, operates upon those only, of which 
the testator was seised and possessed at the date of the will. The 
power of attorney is very important. The surrender, if not pursu- 
ant to the power, must be modelled, so as to be made agreeable to 
it. The will must apply itself to the copyhold estates under the 
power of attorney ; and copyholds not referred to by the will can- 
not be touched by it : the power being to surrender to uses declared 
concerning the identical premises ; and nothing is said con- 
[* 285] cerning * them. It will be contended, that the word " de- 
clared " refers to the will then existing, though not par- 
ticularly referred to. Though in Tiicher v. Biles (1) a surrender 
to the use of such will as the party should make, was referred to a 
will previously made, it was also held, that copyhold lands purchased 
after the date of the will should not pass ; and that the construc- 
tion must be according to the times of the purchase. This is also 
established by Denn, On the demise of Harris v. Cutler (2), and 
Warde v. Warde (3) ; and was with reluctance followed oy Lord 
Chief Justice Eyre in Sadlier v. Crispin. 

For the Devisees. — ^The case of Heylin v. Heylin (4) is decisive ; 
and the cases cited do not touch the question. In Titcher v. Biles 
the" words are future, " which he shall appoint" There were copy- 
holds of different descriptions. The words in this case, are not 
only << shall be'' but also <<are" declared. The surrender is in 
conformity to the power. The effect of a surrender by attorney must 
be the same as if by himself; and in that case it would have been ex- 
pressed to the use '^ of any will I have made or shall make concerning 
the same." If the surrender refers to a will in existence, it is << con- 
cerning the same : " and has the same effect exactly, as if the will 
was republished in the act of surrender : the will taking up all the 
copyholds, of which he was then in possession. The copyhold estate 
passes by the surrender ; and the will is a mere declaration of uses. 
The words are as large as possible. 

Mr. Bichardsy in reply. — ^The words " concerning the same," 
which do not occur in Heylin v. Heylin, cannot be struck out. 

(1) 1 Term. Rep. 435, n. See ffarde \. Warde, Amb. 299. 

(2) B. R. 10 Geo. III. cited Cowp. 131 ; 1 Term Rep. 438, n. 

(3) Amb. 299. 

(4) Cowp. 130. 
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In this respect a surrender of a copyhold estate is not to be 
considered different from a conveyance of a freehold estate. The 
only use of the surrender is to convey to a trustee for the 
objects of the devisor's bounty. The will therefore is not to 
be considered re-published, and applicable to the estates he then 
had. That the words are large enough is immaterial, if the surren- 
der cannot be considered a re-publication. It must depend upon 
the words of the surrender ; and then it must be some will, which 
says something << concerning the same.'' Otherwise what referred 
to other copyholds will be applied to this particular one, which could 
not be in his contemplation. 

The Lord Chancellor [Eldon]. — ^It is clear, a will does not pass 
copyhold estate : but is an instrument directing the uses, to which 
they will become liable, provided there is that species of assurance 
called a surrender. The will contains words, which, if used imme- 
diately before his death, are large enough to comprehend every copy- 
hold estate he could have. If the will had given all his copyhold 
estates in the counties of C. B. and S., and he afterwards bought a 
copyhold in the county of N., I do not say, what would be the effect 
of a surrender in these terms ; that copyhold not falling within the 
description ii^the will : much less shall I give any opinion upon the 
case of freehold lands only devised. If there is a doubt upon the 
former case, it must extend to the case I now put. Also I do not 
meddle with another case ; copyholds in one county devised to one 
person ; those in other counties devised to others ; and the difficulty, 
that would arise upon such a surrender afterwards by general words, 
to determine, to which of the various uses expressed in the will the 
surrender meant to apply. As upon the one hand Heylin 
V. HeyUn is an authority for * my opinion upon this point, [* 287] 
it decides none of these questions. Therefore I desire to 
be understood not to give any opinion particularly upon the point, 
whether the surrender would do, if the copyhold purchased after the 
date of the will was not one falling within the description of any of 
the terms in the will. 

This copyhold estate unquestionably falls within the terms used 
in the Will ; which are large enough to comprehend it. The ques- 
tion as to a copyhold estate purchased after the date of a Will which 
comprised terms describing it, first occurred in Heylin v. Heylin. 
I rather think, that decision was doubted: but it has stood now 
near thirty years ; and has been repeatedly followed both at law 
and in this Court ; and I ^ust now abide by it, even if there were 
more difficulties about it than perhaps there are ; though I think 
there are some, I will therefore follow that case, if in a fair sense 
it applies to this. There are no terms in the reference there going 
farther to identify the thing accurately than the words, " my last Will 
and Testament." There might be uncertainty, what was the instru- 
ment referred to : but one Will only being found, containing a de- 
vise of all his copyhold lands, &c., Lord Mansfield was of opinion, 
that the surrender referring to the Will, and the after-purchas- 



287 ATTORNEY GENERAL V. Vt&QB, ETC. [1803. 

ed property falling within the description, it was precisely the same 
as if the Will had been made at the date of the surrender ; and 
that the Will speaking from the date of the surrender by the effects 
of the surrender, and containing words large enough to include the 
new-purchased land, was to be considered a Will, speaking concern- 
ing the same. These words in this case mean little more than if 
tliey were not used ; for if you aigue Heylin v. Heylin with the 
same accuracy, you must have asked, what were the uses refened 
to ? There were various other uses : an estate for life in 
[* 288] real estate given * to the wife ; and freehold and copy- 
hold estates under various limitations : but there were no 
uses in the Will applying more to the after-purchased copyholds, as 
attached to other copyholds in the Will, than the words of the sur- 
render '* to the uses, intents, and purposes, declared or to be de- 
clared in and by his last Will and Testament." Lord Mansfield 
however said, that the testator did refer to the Will ; in which there 
was a description embracing the property ; and therefore it must be 
referred to that. I can conceive cases, which might not be hit by 
that. It is \ery possible, the testator might make more wills than 
one ; aud after the purchase he might have made another Will ; and 
have mentioned expressly the new purchase; and have declared 
uses expressly ; and the surrender might refer to that? But that is 
a difficulty, which it is not sound jto set up against all the authority 
pressing upon the point ; and if I was to decide this differently upon 
the word " concerning," the distinction would be too nice ; throwing 
uncertainty upon the law. 

Upon Heylin v. Heylin therefore and other authorities my opin- 
ion is, that this Will containing a description applicable to the 
after-purchased property in apt words, does pass it : but I give no 
opinion, whether, if this did not fall within the description, it would. 

March 22d, The Lord Chancellor [Eldon]. — ^I have looked 
into the reports of this case ; and have read those passages, in which 
Lord Rosslyn expressed his opinion as to the unredeemed mortgages. 
I have not the least doubt, that he meant to decide the point ; and 
I look upon the opinion he has expressed upon it as very 
[*289] nearly equal to authority. After the * review I have had 
of the subject^ I have not confidence enough to «iy, there 
is not some difficulty upon the question. But upon the whole my 
opinion is, and upon the grounds I have already stated, that these 
estates do pass under this Will. 

As to the question upon the effect ot the settlement, dated tlie 
18th of August, 1683, of the assignment of even date, and of the 
Will of Sir George Downing, the author of that Settlement and as- 
signment, dated the 24tli of the same month, the assignment does 
not proceed to detail the several uses, to which the estates to be pur- 
chased are to be limited, by repeating the words : but general words 
are used : which in this Court must receive an interpretation : regard 
being had to what had been done with the freehold estate, and what 
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could be done with the leasehold, or rather with the money arising 
from the sale of the leasehold at the time, when the conveyance of 
the estates to be purchased is directed to be made. The leasehold 
estates are affected therefore with a contract, which in equity made 
them real for the benefit of the person, who could claim under the 
true interpretation of the contract ; and the first question is, wheth- 
er upon the true interpretation of the contract Sir George, the grand- 
father, had the power of disposing of the ultimate interest in the land 
to be purchased with the money arising from the leasehold estates, 
regard being had to the circumstance of time, at which the sale was 
to be made, or not. If he had that power, then has he disposed of 
that interest ? It is clear, he has not, unless it passed by his Will ; 
which was made on the 24th of the same month of August; and 
which clearly refers to the settlement ; in two or three points most 
expressly, viz., as giving him power to limit the sum of 400/. a-year, 
and as to his power to dispose of Lady Catherine's portion.. 

* The introduction to the disposition by the Will, " as [* 290] 
for and concerning my temporal estate," &c., fairly indi- 
cates an intention to dispose of all prima facie. But it cannot be 
denied, that those words occur in a great number of Wills, in which 
the testator does not actually dispose^ of the whole. Where he 
means to execute a power, he recites and executes it with all the 
particularity belonging to it. It is material to observe, that this ulti- 
mate interest was capable of actual enjoyment only upon the failure 
of issue of all the three sons. The argument is fair, though by no 
means sufiicient, that it is not probable, that in disposing by general 
words to William and Charles he really meant to dispose of such an 
interest as that to them ; having leasehold estates, which he propos- 
ed to settle. The mode was not a settlement, by which he coven- 
anted, that he would himself sell this property, and apply the money 
produced by the sale in the purchase of land, and settle that land 
himself to the same uses as were expressed as to the freehold estate : 
not a settlement, by which he made an actual assignment to trus- 
tees, upon trust so to transact ; not an assignment to trustees upon 
trust to sell in his life, and purchase freehold estates, to be settled 
to the same uses ; not an assignment to trustees, to permit him and 
then his son to enjoy, and then to purchase lands, settling them to 
the first and other sons of George Downing, with remainders to Wil- 
liam and Charles and their issue male in strict settlement ; with the 
last limitation, inaccurate, inapt, and improper, but which might have 
crept in, a remainder to Sir George and his heirs ; the conveyance 
being to be made after his death ; not a conveyance factually drawn 
out in the terms, in which I have no doubt every conveyancer would 
have put it; viz., to permit Sir George, to enjoy for life ; then his 
eldest son to enjoy for life ; then to sell the property, and 
lay out the money in land, to be settled to the first *and [*291] 
other sons of the son in tail male ; with remainders to Wil- 
liam and Charles successively in the same manner ; remainder to 
such uses as old Sir George should appoint ; and, in default of ap- 
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pointment, to his right heirs. If it had b^n such a settlement 
in the form, a power of disposal would have been reserved to 
old Sir George in a proper and technical form ; and, giving him • 
in a certain sense the absolute disposition, all the difficulties 
occurring in a variety of cases, that may be put, as to assets and 
creditors, from a conversion of personal estate into real, would 
be prevented. My opinion is, that is the meaning of the contract ; 
for the object was to bring him under an obligation to part with 
every thing necessary to give estates in the land to be purchased to 
the persons taking the real estate, as far as they take estates in the 
real, estate, and no farther. It is not the legitimate construction, that 
he meant to incapacitate himself as to his power of disposing farther 
than to give them the benefit of the contract ; for if the ultimate 
limitation is to a person answering the description at the death of old 
Sir George Downing and the son, it might be neither them, nor the 
brothers, nor the children, but a remote heir. The true meaning 
was to convey to such person as he should appoint by deed or will, 
and, in failure of appointment, to his right heirs. If I am wrong in 
that, there is an end of the case ; for if the real construction is, that 
the money was to be laid out after the death of the son^ and the 
limitation to be to such person as at that time should be the right 
heir of the author of the settlement, ^nd upon that state of it it 
would be impossible to convey to Sir George himself,) if thjat was 
the meaning, no case is to be found, in which the limitation has 
been under such circumstances made to the heir of the author 
of the settlement ; and though I can see great mischief from per- 
mitting that sort of limitation to be supposed to be out 
[* 292] of the reach of the * power of disposition of the person 
making the settlement, my present opinion is, if that was 
the meaning, the limitation ought to be made to the right heir ; and 
strictly speaking it would not fall under the description of Sir 
Geoi^'s lands, &c. To Sir George himself it could not be made. 
But in my opinion the fair construction is, as if a power of disposi- 
tion had been reserved in the instrument 

The next question, if he had that power, is, whether he has exe- 
cuted it. This is a view of the case in some degree new. I shall 
state my opinion, a good many difficulties hanging about it, I con- 
fess. Putting the case thus, that, if there is a default of appoint- 
ment, the interest in the right heir was not an interest in Sir George 
Downing, the question is, whether upon the true construction the 
Will is to be taken to be an execution of the power ; and the strong 
inclination of^my opinion is^ that it is not an execution of the pow- 
er, notwithstanding Chesier v. Chester and the other cases ; and 
therefore the real interest in the estate to be purchased did not pass 
by the Will. The grounds of that opinion are, first, if Sir George 
himself thought, he had nothing in it, which he must of necessity, 
if he thought the limitation to his right heir not an interest vested 
in himself, then he must have conceived his power of disposing as 
strictly an authority to dispose, not an interest vested in him. Then 

VOL. VIII. 14* 
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look at his Will. In the beginning he mentions his " temporal es- 
tate." It is a very minute observation : but that, which he has 
power to dispose of by authority, not by virtue of interest, in a 
strict sense is not his. Next, he adverts to the power that be has 
to dispose : a power to appoint lands in Cambridge. He states the 
ceremonies, with which that power is to be executed ; and proceeds 
to execute it. He adverts to leasehold estates, that he 
has ; and limits them to his sons ; and * having by the ex- [* 293] 
ecution of the power in a sense devised certain lands, 
and by virtue of his leasehold interest disposed of what, though in- 
accurately, he considered lands, he proceeds to make the disposi- 
tiofi of all his other lands, tenements, and hereditaments, whereof 
no devise or bequest is before made, which he had not settled or 
agreed to settle to his son and his issue male, upon his marriage, 
also the portion he was to receive by reason of that marriage, of 
which he had a power of disposing, and of his personal estate. I 
must take it, that there is no evidence, whether he had, or had not, 
any other property. There might be other lands to satisfy this. 

If the limitation to the right heir was not an interest vested in 
him, the next consideration is, whether the doctrine of Cheiter v. 
Chester has been carried so far, that under these words " my lands," 
&c., lands, which in that way of putting it were not his, will be 
embraced within the authority of Cheiter v. Chester, I do not 
mean to disturb that authority ; but would follow it in this case to 
the extent of all estates actually vested in him ; for if the Court is 
to split upon such little circumstances, as have been reasoned upon 
in this case, there is no knowing what advice to give upon a Will. 
But the question is, was this his lands, tenements, and heredita- 
ments ? If that limitation made it so, it would pass under this 
clause. But if that was in point of interest the estate of some other 
person, to be taken out of that other person by the execution of a 
power, it was not his within Chester v. Chester ; and he must ad- 
dress himself to the execution of the power, to make it his ; and it 
is the stronger, as, wherever in the Will he proposes to do that, 
which by the settlement upon the marriage of his son he could, he 
expressly adverts to it ; and states his purpose in terms to 
execute the authority • he had by virtue of that marriage [* 294] 
setdement. If this were a property, of which he was dis- 
posing by virtue of an interest vested in him, it does not affect me, 
that the purposes were immediate uses, portions, legacies, &c. ; for 
the authorities have surrounded that point ; and the case notwith- 
standing small circumstances to be picked up, will come in princi- 
ple to the dry case of a charge of all his lands, tenements, &c., 
with payment of his debts and legacies ; upon which it could not 
be argued from the purposes being immediate, that the ultimate re- 
version would not be a fund, if the other property was not sufficient, 
when applied ; and that reversion must in that case be sold. 

My private persuasion is, that he had not the least idea, he would 
pass the East Hatley estate to William and Charles, but I cannot 
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speculate upon that. The cases have isurroanded the point ; and it 
is much better to impute to him the legal meaning than upon any 
notion, that he had not that meaning (a), to incur the risk of shak- 
ing the authorities, which have settled, that the words << all my 
lands, tenements, and 'hereditaments," would include the reversion. 
This opinion, I admit, is wrong, if that limitation was vested in the 
party himself; and, supposing, it was not, if his Will can be taken 
to be an execution of his power, as a power ; for it is clear, upon 
the true meaning of the assignment of the leasehold estate this 
Court would infer a power, and that the limitation was not to take 
effect but in default of execution of that power. But upon the 
whole it would be carrying Chester v. Chester farther than it has 
ever been carried, to say, this Will is an execution of such a power ; 
especially, where the testator expressly adverts to the authorities he 
had. This is in a point of view somewhat new ; and I do not de- 
ny, that my mind has infinite doubt upon it: but my opinion is, 
that this does not pass under the Will. 

Sex, onfe, the notes to & C. 3 V. 714. 

> ■ . - ■ . 

(a) See Blake v. Bim&iiry, oitfe, 1 V. 195; Mr. Hovenden's note (4). 
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MILNES V. SLATER. 
[1803, March 19, 21.] 

RtTLE 08 to the application of assets. Where the Will, going beyond a mere 
charffe, creates a particular fund for payment of debts, that shall be first ap- 
plied, in exoneration of descended estates, whether acquired after the date of 
the Will, or not, and of the personal estate, even in favor of the next of kin, 
takinor it for want of disposition {a\ 

Devise upon several limitations for life and in strict settlement; with a direction, 
that incumbrances shall remain charged upon the estates respectively, until 
discharged by the several tenants for life, to whom they are respectively 
limited. 

All the rents and profits during the estates for life are to be applied to the incum> 
brances, principal as well as interest 

Personal estate bequeathed to trustees upon trust The executors, one of whom 
was also one of the trustees, not entitled beneficially, in default of the declara- 
tion of trust (5). 

The rule as to the exoneration of estates descended by a devise for the payment 
of debts holds, even though the estate devised may M equitable assets, and the 
descended estates legal assets, [p. 304.] 

Every devise of real estate, whether in general terms, or not, is in nature of a spe- 
cific devise (c) : otherwise, as to personal estate, [p. 305.] 

The personal estate can be exempt from the debts only by declaration plain or 
necessary inference (</), [p. 305.] 

A mere charse upon a devised estate will not protect a descended estate from 

beinor appfied nrst (t\ [p. 306.] 
' Words, having an obvious meaning, not to be rejected upon a suspicion, that tlie 
testator did not know, what he meant (/), [p. 307.] 

Pemberton Milnes by his will, dated the 29th of December, 1788, 
disposed as follows : 

<' In the first place I will, that my debts, legacies, and funeral ex- 
penses, shall be paid and discharged out of my personal estate as 
£Eir as the same will extend : but if the same should prove deficient 
then the deficiency is to be made up in such manner as hereinafter 
is mentioned." 

He then gave his wife the sum of 100/., to be paid to her within 

(a) Mr. Belt's notes to Davies v. Topp, 1 Bro. C. C. (Am. ed. 1844,) 524 ; 
Donne v. Lewis, 2 ib. 257, note (1), 264, note (5). 

(6) In America the surplus undisposed of is universally distributable amongst 
the next of kin in the absence of all contrary expressions of intention by Sio 
testator. This renders the nice distinctions respecting the circumstances under 
which an executor will, or will not, take beneficially, according' to the English 
law, quite unimportant in this coun^. See 2 Stoiy, Eq. Jur. § 1208 ; A/Mett v. 
Murray, otile, 5 V. 158, note (a); Urquhari v. £tiig, anU. 7 V. 225, note (a); 
Dean v. DtdUm, 2 Bro. C. C. (Am. ed. 1844,) 634, 636, note (t); Hays v. /odbon, 
6 Mass. 153; 3 Phil. £v. (Cowen & HiU's notes,) 1495, 1496; Bowker v. Hunter, 

1 Bro. C. C. (Am ed. 1844,) 328, 334, and n6te (a). 

(c) 2 Williams, Executors, (2d Am. ed.) 847, 848. See Hwce v. Eml of DarU 
motdh, ante, 7 V. 147 ; 4 Kent, (5th ed.) 510, 511, and note (d) ; PeiVy v. Phelqm, 
ante, 1 V. 255, note (a), and cases cited ; Bry«i^$ v. Duchess of Vhandos, ante, 

2 V. 427. 

((0« Howe V. Eati of Dariwunith, ante, 7 V. 137, note (c), and cases there cited 
to this point; 1 Stoiy, Eq. Jur. § 57a 

(e) See BmZey v. &ans, ante, 7 V. 319, note (a). 

(/) See Mr. Hovenden's note (4), to Blake v. BunbttFy, ante, 1 V. 195; Mosley 
V. M^Oeg, ante, 5 V. 259; TfMusson v. Woodford, ante, 4 V. 329, 340. 
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a fortnight after his decease. He also gave her all his household 
furniture, plate, linen, china, horses and carriages, to her own use 
and disposition : but in case she should make no disposition thereof, 
then he gave the same after her decease to his daughter Bridget 
Drummond, to her own separate and peculiar use. He also gave, 
devised, and bequeathed to his wife the house, in which he lived at 
Wakefield, with the appurtenances, and two adjoining houses, and 
other premises, to hold to her and her assigns during her life ; and 
he farther gave her all the com, grain, and hay, and all the wine 
and other liquors, which he should be possessed of at the time of his 
decease. He also gave her an annuity or rent-charge of 600/. 

a-year for her life, payable quarterly, to the payment of 
[* 296] which he * subjected all his estates both real and personal ; 

with power of distress, &c. ; and he declared the same to 
be in full bar and satisfaction of all dower and thirds by the com- 
mon law or by the custom of any province or place, and also of the 
provision made for her by their marriage settlement. He also sub- 
jected his personal estate to the payment of all such sums as he 
should dispose of by note, &.C., in writing. 

The testator then, after giving some small legacies, gave, devised, 
and bequeathed, all the rest, residue, and remainder of all his es- 
tates and effects, of what nature or kind soever, both real and per- 
sonal, to the use Adam Slater and Thomas Slater, their heirs and 
assigns, according to the several natures of the said estates, such 
parts as were copyhold having been surrendered to the use of his 
will ; upon trust in the first place, in case the personal estate, which 
he should die possessed of, should not be sufficient to pay his debts, 
legacies, and funeral expenses, given by his will or any other mem- 
orandum, &c., to raise by mortgage of his freehold, copyhold, and 
leasehold, estates, or a competent part thereof, a sufficient sum for 
that purpose, and to pay and apply the same accordingly ; and sub- 
ject thereto upon trust, as soon as conveniently may be after his 
decease, to settle the same to the following uses : to the use of the 
said trustees and their heirs during the life of his daughter Bridget 
Drummond ; in trust nevertheless to permit her to receive the rents, 
issues, and profits, during her life to her separate use ; remainder to 
the said trustees to preserve contingent remainders ; remainder to 
the use of such children or child of his daughter or their issue, as 

she should appoint ; and in default of appointment, to the 
[* 297] use of her first and other sons successively in tail * male ; 

and for default of sons to her daughters as tenants in 
common ; and for default of such issue, then as to his estates at 
Bawtry, Austerfield, and Timberland, in the county of Lincoln^ 
and all other his estates in the counties of Lincoln, Nottingham, and 
Derby, to the use of his nephew Richard Slater Milnes, for life ; 
remainder to trustees to preserve contingent remainders : with re- 
mainders to his son Robert Pemberton Milnes, for life, and to his 
first and other sons in strict settlement, and to Richard Rhodes 
Milnes, the secx>nd son of Richard Slater Milnes, for life, and his 
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first and other sons, and similar remainders to seTeral other nephews 
for life, and their first and other sons ; remainder to his own right 
heirs. 

As to such part of bis real estate as is situate at Wakefield, &c. 
he directed, that upon the death of his daughter Bridget Drummond 
without issue his trustees should convey the same to his nephew 
Benjamin Heywood and his heirs, chaigeable with a sum of 3000/., 
for his nephews Arthur Heywood and John Pemberton Heywood, 
equally to be divided between them. In case his daughter should 
leave no issue, he gave her 5000/. to dispose of by her will as she 
pleases ; and, if his personal estate be insufficient, he gave her a 
power to charge the same upon his real estate. Then came the 
following clause : 

" And I farther declare, that if at the time of my decease there 
shall be any mortgages or other incumbrances affecting my estates 
at Bawtry, Austerfield, and Timberland, or any of them, the same 
shall not be discharged out of my personal estate,' nor shall any part 
thereof be applied towards the same, but shall remain charged upon 
my said estates respectively until discharged by the several tenants 
for life, to whom the said estates are respectively limited as afore- 
said." 

* He appointed his wife and Adam Slater, and two of 
his nephews Benjamin and Arthur Heywood, his ex- [*298] 
ecutors. 

The testator died in December 1795 ; leaving Bridget Drummond, 
his only child and heiress at law. The bill was filed by Richard 
Slater Milnes, and his two sons, and other devisees in remainder ; 
and by the decree the will was established, and the necessary ac- 
counts and inquiries were directed. The Master's Report stated, 
that the testator was at his death seised in fee-simple of the manors 
of Bawtry, Austerfield, Scrooby, and Misson, in the county of York, 
and of the equity of redemption in estates in Bawtry, Austerfield, 
Scrooby, and Misson, charged with a mortgage of 10,000/., and of 
other estates devised ; and that he was seised in fee-simple of prem- 
ises in Timberland, in the county of Lincoln, subject to a mortgage 
for 6000/. ; and was also seised of the copyhold estates, surrendered 
to the use of the will ; all which freehold and copyhold estates were 
devised ; that he also died seised of other copyhold estates pur- 
chased after making his Will, and seised in fee of other freehold 
estates at Bawtry, Austerfield, and other places purchased after 
making his Will, of the annual value of 113/. ]2s. 6d. ; and that at 
his death he was entitled to descendible leasehold premises for lives, 
held under leases, which he renewed after making his Will ; which 
he held to him and his heirs for lives. 

The questions were, 1st. Whether the personal estate was appli- ' 
cable to payment of the mortgages, in exoneration of the mortgaged 
estates. 

2dly. Whether the estates descended were applicable in case of 
the estates devised. 
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3dly. ^Whether all the rents and profits of the mortgaged estates 
were to be applied in discharge of the incumbrances, to the preju- 
dice of the tenants for life ; or whether they were only to keep 
down the interest. 

4thly. As to the claim of the executors to the personal estate 
beneficially; as not comprised in the declaration of trust; or at 
least not, in the event of the death of Mrs. Dnimmond without 
issue. 

5thly. Upon the claim of the widow upon the residue of the per- 
sonal estate, as undis|>osed of. 

Mr. Mansfield, Mr. Lloyd, and Mr. Pembertan, for the PlaintiflTs. — 
Upon the first question, the personal estate must be first liable to the 
mortgages. There is no specific disposition of the personal estate. 
The testator clearly must have thought it not sufficient even for his 
general debts ; and it is natural to suppose, no specific disposition, 
after the application to his general debts, was intended. Neither 
can this Will be said to comprehend a bequest of the general per- 
sonal estate. The next of kin, if they take it, must take it as un- 
disposed of, not as legatees : and there is no authority for permitUDg 
the next of kin, when there is no disposition of the personal estate, 
to take it exempt from debts. In one case Hak v. Cox (1), the 
personal estate was exempted in favor of the residuary legatee ; and, 
a lapse taking place, it was argued, that the exemption would hold 
for the benefit of the next of kin : but the Court refused that ; con- 
sidering it specific for the legatee, who died. That case is in prin- 
ciple like this ; and is decisive. If the testator intended to give the 
personal estate to any particular person, which intention failed, or if 
he did not mean to give it, in either case the next of kin take by 

course of law, not by the intention. 
[* 300] * 2d question. The ordinary rule must take place ; that, 
unless some particular fund is selected for the debts, estates 
descended are the fund first applicable ; and it is immaterial, whether 
they were purchased after the execution of the Will, or, whether the 
testator had them before. Manning v. Spooner (2) is very satisfac- 
tory. It is difficult to find in this Will any specific purpose with 
reference to the mortgaged estates, except the general intention, 
that, whatever incumbrances there are, these estates should be 
charged with them. 

The 3d question is a mere question of construction, between the 
tenants for life and remainder-men. It is impossible to find any 
authority to govern the Court in the construction of such words. 
The surest course then is to give them their natural signification ; 
not imposing any personal burthen upon the tenants for life ; but 
providing, that they shall have no advantage from the estates, till 
the incumbrances are discharged, i. e. that the rents and profits shall 
accumulate to discharge them. Saying, the tenants for life are only 

(1) 3 Bro. C. C. 322. Hancox v. Mhey, post, vol. xi. 179. 

(2) .^nte, vol. iii. 114. See the Report of the Appeal in Harmood v. Oglcnukr, 
ante, 106, 
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to keep down the interest, they must blot these words out of the Will. 
Without any particular direction they must have kept down the 
interest. 

The Attorney General, [Hon. Spencer Perceval], for the executors 
contended, that, though one of them was one of the trustees, they 
were entitled to the residue beneficially; not having legacies; 
and upon the whole there being nothing to make them trustees as to 
that. 

Mr. Bickards and Mr. RomiUy^ for the daughter of the testator. — 
The claim of the executors in such a case is new ; not upon their 
legal right by the appointment of executors, the law vest* 
ing'^^the property in them, and the question being only, [''^301} 
whether a trust for others is imposed upon them; but 
contending, that others are trustees for them. Besides, one of the 
executors being a trustee excludes the rest: White v. Evans (1). 

The personal estate either belongs to the testator's daughter as 
sole next of kin,^discharged from the claim of the widow, and ex- 
empt from the debts ; or it passes under the limitations to her and 
her children. The next of kin claim as much under the intention 
as a legatee, by the effect of the direction, that the personal estate 
shall be postponed in point of charge to the real. If the testator 
contemplated the event, that the personal estate would not be suffi- 
cient for the debts, it appears from the annuity to the widow in lieu 
of her share, which annuity is expressly charged upon it, that he 
also contemplated a possible residue. It is true, the words, in which 
the limitations are expressed, are strictly applicable only to real es- 
tate : but the disposition is of the residue of the real and personal 
estates ; and the intention was to include both. Hale v. Cox is not 
applicable ; for the argument there in effect was, that a legacy 
should not lapse by the death of the legatee in the life of the 
testator. 

Next, the devised estates are liable before the estates descended. 
The proposition of Lord Alvanley in Manning v. Spooner^ that, to 
produce an exemption, some part of the estate must be selected, if 
to be taken literally, is singular. This is as specific as a devise of 
Blackacre. There can be no difference between a description of all 
bis estate, and the general expression. It is difllcult to know the 
ground of distinction between a general charge and a devise. In 
each case the testator equally means to be honest. But with the 
exception of the particular phrase used by Lord Alvanley 
in that instance, it was * never held, that a particular part [*302] 
should be allotted for the debts. But this is a specific de- 
vise for a specific purpose. 

Upon the third question the meaning must be, that the chaise is 
to remain, till the tenants for life think proper to discharge it ; and 
they arc only to keep down the interest at most. 

For the fftrfotr.— Her claim upon the residue, as undisposed of, 

(1) AnU, vol. iv. 21. Sadler v. 7\imer, past, 617. 
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and also to the interests given to her by the Will> was rested upon 
the case of Pickering v. Lord Stamford (1). 

Mr. Mansfield, in reply. — ^Ther^ is no rational clue to the meaning 
of this testator, but that throughout he thought his personal estate 
would not be sufficient for the debts ; and upon that supposition in- 
serted this absurd clause, that the mortgages should remain a charge 
upon the mortgaged estates. There is nothing to prevent the com- 
mon rule : Waring v. Ward (2). There is no pretence in this case 
to say, any particular estate is destined to the discharge of the mort- 
gages. The next of kin are never supposed to take by the inten- 
tion, but from the absence of intention ; and they never can take 
exempt from debts. No. intention of benefit to any person from 
his personal estate is intimated ; though it was frequently in his con- 
templation. . 

If the personal estate is liable, the consequence follows, that the 
descended estates are also liable. In SerU v. St. Eloy (3) and 
many of those cases the devise was expressly su&ject to the mort- 
gages; and the estates cannot be devised other than subject to 

them. ; 
[*303] *The Lord Chancellor [Eldon]. — In Manning v. 

Spooner Lord Alvanley lays down the rule as to the order 
of application much in the same way and upon the same principles 
as Lord Thurlow in Davies v. Topp (4), and Donne v. Lcuns (S). 
In the latter of those cases the words of Lord Thurlow, according 
to my note, were these : 

<< The true question is, whether the testator meant only to behave 
honestly, which is all a general charge imports, or, whether beyond 
that honest conduct in creating a general charge for the security of 
bis creditors to create also a particular fund for payment of his 
debts." (6) 

Lord Thurlow said, that was tlie principle of Powis v. Corbet (!) ; 
in which a particular term was raised for the discharge of the deots ; 
which was held sufficient to warrant the application of the lands 
comprised in it before descended estates. I rather think, Lord 
Redesdale, who in addition to his knowledge of the rules of equity, 
as collected from the reports, had stored his mind by vast research 
into manuscript decrees, felt very considerable doubt, whether the 
law was well collected in either of these cases. The circumstance 
of the devisor having other estates, which he does not touch, goes a 
great way to show, that ordering* the debts to be paid out of the 
devised estates he does not intend the application of those, which 
descended. The case is very different, where he has no land at the 
time of the devise except the land devised, but afterwards by des- 

(1) wJnfe, vol. ii. 272, 581 ; iii. 332, 492. 

(2) Ante, vol. vii. 332 ; Bdl v. Phyn, viL 453. 

(3) 2 P. Will. 386. See the cues collected in Mr. Cox's note, 2 P. Will. 294. 

(4) 2 Bro. C. C. 259, n. 

(5) 2 Bro. C. C. 257. 

(6) Ante, 116. 

(7) 3 Atk. 556; stated from the Register's Book, anU, vol. iii. 116. 
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ceqt or purchase acquires other lands ; and it is singular, that a 
Will creating a rule of distribution with reference to the 
present '* circumstances 6( the devisor, shall be taken to [* 304] 
create a rule of distribution under circumstances, which 
commence afterwards, and which nine times in ten he does not con- 
template. But upon Davits v. Topp^ Donne v. Lewuy and many 
other cases, followed by the late case of Harmood v. Oglander (1), 
at this day the rule must be considered settled, that, whatever may 
be the ordinary application, if there be a real fund created for dis- 
charge of debts, that will be to be applied first, when the question 
arises between the heir and devisee, either as to estates which the 
devisor had at the time, or which were acquired afterwards ; and 
authority has gone this length now, that, where the heir takes, not 
by the intention, but in the absence of intention, the devisor is un- 
derstood as having denoted, in a question between the heir and the 
devisee, that the estate devised shall first go to the debts ; though 
the estate So devised for payment of debts may not be legal assets, 
and the descended estates may be legal assets ; which makes it a 
strong operation of the Court to throw the debts upon lands, which 
in some cases may be equitable assets, and from lands, which may 
be legal assets. 
- When I say "a real fund created," that is, the construction I put 
upon the term " selected," used by Lord Alvanley in Manning v. 
Spooner; and there is no difficulty from that expression upon this 
Will ; which for this purpose means only, that if the personal es- 
tate is 'sufficient for the debts, exclusive of the mortgage debts, then 
he does not devise his freehold, copyhold, and leasehold, e'states, 
(not conceiving the leasehold to be personal estate) for the payment 
of any debts ; but if the personal estate is insufficient for the debts, 
exclusive of the mortgages, then the personal estate' shall 
go to pay * as many of those debts exclusive of the mort- [* 305] 
gages, as it can answer, and so much as it is not sufficient 
for shall be paid out of all his real estates : t. e. his freehold, copy- 
hold, and leasehold, estates. I admit, it is the same in argument, 
whether the devise is of all his real estate generally, or by particu- 
lar description ; for there is no doubt, every devise of real estate, 
whether in general terms, or not, is in nature of a specific de- 
vise (2). It is difierent as to personal estate. The question be- 
tween the mortgaged and descended estates arises altogether upon 
the last six or seven lines, as to his mortgaged estates. That is an 
express declaration, not merely as to any mortgages existing at the 
date of the Will, though it would apply t6 them, if they continued 
at his death ; but also applying to all incumbrances, that should ex- 
ist at his death, though made immediately before his death ; and 
though the others had ceased. It must mean mortgages, whenever 
made. The question then is as to the efiect of that as to the per- 

(1) wMe, 106; vol. vi. 199. 

(2) AnU, vol. ii. 437; vii. 147; potiy x. 605. 
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sonal estate, in a case, in which that part ot the personal estate, 
which is unapplied to the debts, is given to no one by Uie Will. 
Suppose, he had no other property but personal estate and these 
mortgaged estates ; and had directed merely, that the personal es- 
tate should not be applied to the mortgages ; and had given the 
mortgaged estates to different persons, they paying out of them the 
mortgages. It would be very difficult in that case to say, the next 
of kin even should not have the benefit of it ; for though the per- 
sonal estate must be exempted by declaration plain, or inference as 
plain (1), it is competent to a testator so to arrange as between the 
next of kin and the devisee. If it would be so in that simple case, 
the real question must be decided upon the same principle. I have 
supposed, he had no descended estates : but, considering, that he 
has, the exemption of the personal estate would not exempt the des- 
cended estate. You must go farther ; and find words ex- 
[*306] tempting it either expressly, ot by creating another fund 
for the debts, according to the rule I have stated. When 
once I can get to the rule, that the creation of a particular fund 
would entitle the heir to say, estates either possessed before the 
date of the Will, or afterwards acquired, are exempt, that affords a 
strong inference in favor of those, who have the personal estate cast 
upon them by the law ; for the heir takes by operation of law only ; 
and why should not the same rule prevail for the next of kin taking 
by operation of law ? 

But, as there must be something operating as an exoneration, 
either expressly, or by showing an intention to substitute some other 
fund, the question will be, whether the testator has out of the mort- 
gaged estates created another fund. I perfectly agree, that if he 
has done no more than generally subjecting the mortgaged estates, 
merely leaving them subject, as the law would, and the tenants for 
life and those in remainder take, subject to the incumbrance, as if 
he had said nothing, that is not enough to protect the descended 
estates : but he may create such a fund by raising a particular in- 
terest in the mortgaged estate to pay the mortgage ; which will 
have the same effect as if a particular interest was created in any 
other estate for that purpose. Then has he created that fund ; and 
has he created it with reference to the descended estates or only as to 
the personal estate ? My opinion is, that he has created a particu- 
lar fund by those words ; though I do not believe, he had the least 
comprehension, what was the meaning of this part of the Will. 
But the Court cannot reject words, having an obvious meaning, up- 
on a suspicion, that the testator did not know, what he 
[* 307] meant. Here is an estate given to * his daughter for life, 
and afterwards to her children, according to her appoint- 
ment, and, in default of appointment, in strict settlement ; followed 
by remainders to several tenants for life in succession, and various 
limitations of the inheritance in tail. If he had died an hour after 

(1) ^^nU, voL vii. 149; (Sray v. Minndhorpty iii. 103, and the note, lOG. 
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the execution of the will, and then he would have had only personal 
estate, he has most expressly said, the personal estate should not 
be applied to the mortgages, and that they should remain 
charged until dischai^d by the tenants for life. There is 
great nicety in saying, that means only till the tenants for life think 
proper to discharge them : that they are only to keep down the in- 
terest at most ; and no farther obligation upon them was intended. 
If that is so, why are those words used, very different from the 
words " subject to the mortgage " in Serle v. St. Ehy 7 At least they 
look to the event of payment, not by the owners of the inheritance, 
but by the tenants for Ufe. His meaning itiust be taken to be to 
impose upon the tenants for life the necessity of sacrificing the life 
estate for the exoneration of the owners of the fee. Many cases 
might be put, in which descended estates may be applicable, where 
the personal estate would not. Suppose all the tenants for life here 
dead, or did not live long enough : in the one case there would be 
no fund ; in the other, not a sufficient fund. Then the personal 
estate being directed not to be applied, the descended estates must 
be applied, to the exoneration. 

Upon the question, whether the personal estate is to be so applied, 
or not, as it is now represented not to be clear, whether there will 
be any personal estate, upon such a will I do not wbh to say any 
thing, unless I can be informed, that there is some personal estate 
to be applied. A more inconvenient decision than this, or one, 
which would be a greater surprise upon the testator, never 
* was made. But I do not know how to get these life es- [* 308] 
tates out of the words imposing upon them the obligation 
to pay the mortgages. The descended estates get off, because the 
testator goes on to create a particular fund for the mortgages. There 
is no case justifying Lord Redesdale's doubt, whether the rule has 
been properly collected, more than this. 

If there is no personal estate, it is unnecessary to say any thing 
as to the widow's thirds. Upon the question as to the executors, 
there is no doubt, they cannot take for their own benefit. One taking 
as trustee excludes the rest. Declai:c, that the testator having cre- 
ated a particular fund for payment of the mortgages out of tiie es- 
tates of the tenants for life, the renu and profits during their lives 
are the first fund ; and reserve the consideration, how such part as 
shall not be paid out of those rents and profits are to be paid, both 
as to the descended estates and the personal estate. 

1. That lands which the heir takes hj descent will be applicable to payment 
of the ancestor's specialty debts, notwithstanding he may nave devised other 
lands subject to a mere general charge for payment, unless the descended estate 
be expressly exonerated, see, anie, the note to Manning v. Spoaner, 3 V. 114. 

3. As to the rule, that every devise of real estate is specific, and the conse- 
quences resulting from tiiat rule, see note 2 to Brvdgea v. The Duduss of Chandos^ 
2V.417. 

3. The mere fact, that a testator has charged his real estate with payment of 
debts and legacies, is not enough to discharge his personal estate; one fund is 
not necessarily discharged because another is provided : see note 1 to JCufney v. 

VOL. VIII. 15 
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GniMoiofter,! V.436; with the notes tty OmiZfam v. ITMiy, 3 V. 62, and the fiur- 
ther references there given. 

4. With respect to the leading rules to be observed in the construction of testa- 
mentary instruments, and the uberties which the Court irill, in certain cases, 
tfike, in order to give efiect to the testator's plain intention, see notes 4, 5^ 6, to 
Biake v. Bunbury, 1 V. 194; note 2 to HodcUy v. Mawbty, 1 V. 143; and notes 
3, 4, 5, to Holmu v. CradoA, 3 V. 317. 

5. As to the rule, that where one executor is a trustee with respect to the res- 
idue of his testator's property, aU the executors must be likewise trustees, see note 
1 to IVkiXt V. JSvofW, 4 Y. 24. 



HAWKINS V. KELLY. 

[1803, March 19, 22.] 

Lease for years by a Rector having ceased by his death, the succeedin? incum- 
bent received from the lessee a sum of money as the rent due for the whole 
year, in the course of which the lessor died. The executor is entitled to an 
apportionment (a); and a Demurrer to his bill was overruled. 

The bill stated nn indenture of demise, dated the 29th of Sep- 
tember, 1786, by the Reverend John Dcnne, late Rector of Copford 
in the county of Essex, of the parsonage house, and all the glebe 
lands, and the church yard, and all tithes, fruits, prc^ts, oUations, 
and obventions, whatsoever, belonging to the rectory, to four farm- 
ers, their executors, &c., to hold from the day of the date for the 
term of 60 years, if the said John Denne should so long liye and 
continue rector of Copford, at the yearly rent of 227/. 18*. 
[* 309] clear of * taxes, to be paid yearly at the feast of Saint 
Michael in every year ; with covenants from the lessees, 
that they would from time to time during the said demise provide a 
proper person to perform the duty, to repair, and at the end, expi- 
ration, or other sooner determination, of the term, to surrender the 
premises to John Denne, his heirs or assigns, or the person, who 
should be entitled. 

The bill farther stated, that Denne died on the 21st of March, 
1800; and that the Plaintiff is his executor; tiat all accounts be- 
tween the lessees and Denne were settled down to Michaelmas pre- 
ceding the death of Denne ; that the Defendant, who succeeded 
Denne as Rector, received from the lessees the 2272. ]8f, asand for 
rent due from them for one year commencing at Michaelmas 1799 
and ending at Michaelmas 1800 ; and he received from them that 
sum as and for the rent for the whole of that year ; and that the 
whole of the said year's rent is in the hands of the Defendant. 

The bill prayed, that the said rent may be apportioned between 
the Plaintiff and Defendant. 

To this bill the Defendant put in a demurrer ; stating, that the 

.... I. I ■ ... 1^ ■ . .. ■ . . ■- 

(a) On this point of apportionment, see 1 Story, Eq. Jur. § 481, § 48^ 
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matter wherein the Plaintiff seeks relief, is properly cognizable at 
law. 

Mr. Owen^ in support of the biU, insisted that the want of privity 
would be an answer at law ; and cited Paget v. Oee (1). 

March 2U. The Lord Chancellor [Eloonj.— The bill is filed 
under circumstances I am sorry to hear of: a demise by 
a rector to four ftirmers; making "^^them the parson to [''^310] 
provide for the church. The rector dying in March, the 
antecedent rent was due the preceding Midbaelmas. The Defendant 
at Michaelmas next after he was inducted received from these farm- 
ers as and for a year's rent the sum of 227Z. 18f. The bill insists, th^t 
as that sum was paid as and for a year's rent, the executors of the 
deceased rector are entitled to a proportion ; not demanding a pro- 
portion according to time or with reference to any particular ratio ; 
but insisting upon some proportion. In answer to the demurrer for 
want of Equity it is said, that though the lease became void in 
March by the death of the rector, and though under the terms of 
it no rent was due from the precedipg Michaelmas, yet it is not to 
be denied, that the persons, who engaged from thence to March, 
were under, certainly an imperfect, but in some degree a conscien- 
tious, obligation to pay for the use and occupation of the property 
belonging to the rectory in that period. It is clear, the incumbent 
having thought proper to make this lease, the rent payable the last 
Michaelmas preceding his death is all, that in law he is entitled to 
receive ; and he could set up no demand for tithes ; nor for rent, 
before the day, upon which it was * payable under the demise. If 
therefore there is any right either in Law or Equity, it is upon the 
circumstance, that the persons, who were to render the rent, are 
disposed to pay a sum of money, as and for the rent of the whole 
year for motives of conscience, or otherwise. The right of the suc- 
ceeding incumbent is to take his tithe in kind ; not a right to that 
sum of money as and for rent. The lease was void absolutely upon 
the death of the former incumbent : but the Defendant receives this 
sum as rent. The question therefore is, whether, if these farmers, 
who were the tenants, thought proper to pay a sum of money, not 
in respect of those rights the Defendant had from his 
induction, but as rent * under a lease, having run out in [*31l] 
the time of his predecessor, there is any right in the exec- 
utors to a proportion : or, in other words, whether it is not to be 
considered as money paid to their use, or in this Court to be ac- 
counted for. 

Previously to the Statute (2), there is no doubt, a tenant for life 
and his executor lost the rent from the last day, upon which it was 
payable. But the question is not, whether they lost it in this sense, 
that they could not recover it, but whether, if a person under no 

(1) In Chanceiy, 4th December, 1753; Arab. 198; 9 Mod. 482; 1 Bum's Ecc. 
Law, 633. 

(2) Stat 11 Geo. n. c. 19,8. 15. 
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obligation thought proper from conscientious motives to pay, it is 
not to be considered paid for the use of the person, under whom the 
enjoyment was had. In Paget v. Gee the payment was made by a 
person not bound in law ; and it was held, that the person receive 
ing was accountable ; and that the proportion must be that accord- 
ing to the Statute, In Whitfield v. Pindar, in the Court of Com- 
mon Pleas (I) it was held, even at law, that a lease by tenant in 
tail was within the Statute ; and the executor was entitldl to an ap- 
portion men t. In Vernon v. Vernon (2) some of the tenants had leases : 
others had not ; but were by agreement tenants from year to year. The 
question was, whether a proportion of the rents paid to the receivers 
was due to the administratrix of Henry Vernon, who was tenant in 
tail. The case of Lord Straj^ord v. Lady Weniworth (3) was 
cited ; in which case the tenant in tail having died on the rent- 
day, and the remainder-man having received "" the rent, it was held, 
that it should be paid over to the representative of the tenant 
in tail. There it might be said, the person had lived, till the 
day began, upon which the rent was payable. But that 
[*312] is not the only pnnciple, * upon which the decision is 
put. The other is recognized also. Lord Thurlow bad 
great doubt upon the question ; and determined, that where the oc- 
cupier held without a lease, he should not be permitted to say, it 
was from year to year, though his bai^n was for that ; but, in 
order to give the executor a proportion, the Court would imply,, that 
the occupier was not tenant from year to year ; and would consider 
him tenant at will ; therefore neither affirming nor denying Paget 
V. Oee and the other cases. 

My difficulty upon that is how to imply a different contract out 
of the express contract, in order to raise this Equity ; which is a 
much more difficult operation than that of those cases; and I 
really think, there is a very fair principle in those cases ; for it 
amounts to this. A person by contract is bound to pay 60Z. a-year, 
and no more. Being so liable he lives another year, except one day, 
enjoying the whole profit. He feels under those circumstances, that 
it is morally right, that he should pay for the enjoyment, though not 
bound ; and under that impression he pays the money to another 
person ; who has no manner of title ; but who receives it as and 
for the rent. Then, if it is paid in respect of the enjoyment un- 
der the other, why not infer, that in law it was paid to the use 
of the person, under whom he had the enjoyment? Upon that 
principle, Whitfield v. Pindar may very well be supported. Then, 
if it is so at Law, the question is, whether the demurrer will not 
hold, as the relief is sought in Equity. But in Paget v. Oee it was 
held, that relief should be given in Equity. I am not inclined to 
go against that authority ; and though Lord Hardwicke followed the 
Law, I do not apprehend, there is an end of the Equity, because 

(l)Hil.l781. 

(2) 2 Bro. C. C. 659. 

(3) 9 Mod. 21 ; Pre. Ch. 555. 
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a Court of Law afterwards in Whitfield v. Pindar followed that 
decision (1). 

The Demurrer was over-ruled. 

1. Iif ^^fful^ V. Wordsworth, 2 Ves. & Bea. 335, a compositioii for tithes, re- 
ceived by the Boccessor of the incumbent who entered into scich composition, was 
apportioned with reference to the respective periods of incumbency ; and the 
present case was considered as having laid down the principle which must govern 
such apportionment, and, also, as having recognized the anuoffy between payment 
for tithes and the rent of land, in this respect The apparent^ contradictory case 
of fFUliams v. Potoe//, 10 East, 272, was, in Jtyntky v. Wardstoortk, attempted to 
be distinguished by circumstances, as a decision not intended to lay down a ren- 
oral rule by which, in contradiction to the principal case, and other antecedent 
authorities, value, and not (tme, should be referred to as affording the just ground 
for determining, between the representatives of a deceased incumbent and his 
successor, the raU according to which a money composition for tithes should be 
apportioned. 

2. If a lease, reserving rent, be made by a tenant in fee, or under a power, 
should the lessor die before the last instant at which the lessee is bound to pa^ > 
the rent, it will eo alon^ with the land, to him in reversion or remainder. JSTorrtB 
V. Harrison^ 2 Mad. 270. But, where a lease reserving rent was made by a bare 
tenant for life, which rent was incident to the reversion, there, even before tho 
statute of 11 Geo. It. c. 19, if the lessor lived till the beginning of the rent-day, 
that was held sufficient to entitle his executor to the rent, rather than it should be 
lost Lord Boddngham v. Penrke, 1 P. Wms. 179; Lord Stn^ord v. La4hf 
WcntworUiy 1 P. Wms. 180; Duppa v. J^knfo, 1 Saund. 287. And now, by virtue 
of the 15th section of the statute above cited, where rent has been reserved on a 
(demise which determined on the death of the tenant for life who granted it, the 
executors of such tenant for life, if he died in any part of the day on which the 
rent was made payable, may recover the wliole; if he died before such day, thev 
may recover a portion of the rent, according to the Hmt such tenant for life lived. 
The statute already mentioned mokes no provision with respect to apportionment 
of rents reserved on demises by tenants in tail ; but Lord Hardwicke, in Paget v. 
Gee, 1 Ambl. 199, thought a tenant in tail, after possibility of issue extinct, ought' 
to be considered as a tenant for life within this statute ; still, though the case of a 
tenant in tail, apres possibility of issue, would be within the mischief which the 
statute was designed to reraeay, yet, as it is a case not expressly noticed in the 
act, Lord Thurlow seems to have thought, in Vernon v. Vemony 2 Brown, 662; 
that the decision oT Paget v. Gee, outstepped the proper jurisdiction of the Court 
In fVhitfieldv. Pinda^, however, as cited in the principal case, the executor of a 
tenant in tail (who, for aught that appears, left issue) was adjudged, by a Court of 
Law, to be entitled to an apportionment of rent, accruing upon a lease ^ntcd by 
such tenant in tail. The section of the statute already repeatedly cited under 
which a proportion of rent is recoverable by the executors of a tenant for life who 
dies before the rent is payable, expressly provides, that such executors shall 

*' make all just allowances, or a proportionable part thereof;" this provision, how- 
ever, it seems, is only in favor or the lessee ; and the representatives of the tenant 
for life are entitled to a full proportion of the gross rent, without making anj 
allowance to the remainder-man, in respect of land-tax, quit-rent, and other simi- 
lar charges, covering the whole period for which rent is apportioned, but not actu- 
ally due till afler the death of the tenant for life: Sution v. Chaplxn^ 10 Ves. 67. 
3. As to the apportionment of interest on bonds, &c. see, anitf note 3 to La^ 
Shaftetlmry v. ^^rroumnUhj 4 V. 66. 

(1 > ^^hpuUtf V. JVorthworfhy 2 Ves. & Bea. 331. 
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JERVIS V. WHITE. 
[1803| March 23.] 

Where an Answer is required as evidence upon a trial, the Court, except in a 
criminal case, does not permit the record itself to go, but an Office copy ; on- 
less pioof of the signature is necessary {a). 

Not granted, where Uie action is by a stranger unconnected with the suit in 
equity. 

Proceedings under a Commission of Bankruptcy in the Secretary's Office, not 
permitted to be used as evidence in actions by strangers unconnected with the 
Commission, ^[p. 314.] 

An action was brought against Bolt, one of the Defendants in 
this cause, for a false character given to another Defendant, as 
worthy of credit ; Bolt knowing the contrary (1) ; in consequence 
of which the Plaintiff in the action advanced money. 

Mr. Lhydy for the Plaintiff in the action, moved, that the Clerk 
in Court might attend with the record of the answer at the trial 
at the assizes. 

The Register objected, that in a civil suit the record itself is not 
sent down but an Office copy. 

The Lord Chancellor [Eldon] admitted, that the record is 
sent down only in a criminal suit, and in a civil suit a copy, as 
a general rule ; but granted the motion, upon the special circum- 
stance, that the purpose was to prove the representation made by 
the Defendant in his answer; and for that purpose his signature 
must be proved. 

March 25tA. — ^Mr. WtihertU moved to discharge the order, 
that had been made; objecting, that the person, in whose favor 
it was made, the Plaintiff in the action, was a mere stranger, having 
no interest in the suit in Equity ; with which the action was not 
in any respect connected. 

The Lord Chancellor [EldonJ. — ^I determined, that the record 
might go down, though in a civil proceeding, if the purpose, for 
which it is required, is proof of the hand-writing of the Defendant. 
When the motion was made, the circumstances not being stated, I 

thought, it was between the same parties. But the ob- 
[* 314] jection * now made is very material ; whether*, where there 

is a suit in this Court, all mankind are to make use of 
the answer in all sorts of actions, they choose to bring, though 
quite unconnected with the suit in this Court. Where the pro- 
ceedings under a commission of Bankruptcy were brought into the 
Secretaries' Office, and strangers to the commission prayed, that 

(a) See Arnnymoua^ ante, 1 V. 152, and note (a); 1 Barbour, Ch. Pr. 169, 170; 
Ewer V. Amhrost^ 4 Barn. & Cr. 25. 

(1) That fraud is the ground of this action, sec Haycrojl v. Creasy^ 2 East, 92 ; 
[Padey v. Frtcmaiu, 2 Smith, Lead. Cases, (2d Eng. cd.) 55-71, and notes.] See 
also, widt^ voL vi 182 to 186. 

VOL. VIII. 15* 
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the proceedings might be taken to Guildhall, to be there exhibited 
in certain actions, quite unconnected with the commission, I re- 
fused that application. In criminal cases it is for the interest of 
public justice : but in civil cases it is very material ; and might 
in many instances produce great injustice to the Defendant ; who, 
if called upon by a bill by the Plaintiff ""at Law to explain the 
same circumstances, might have put in many other circumstances. 

The order wafii accordingly stopped (1). 

Se£, ante^ the note U> the ,^tnowfmou$ ecoe, 1 V. 152. 



ERRINGTON v. WARD. 

[1803, March 25.] 

SEquKST&ATioif for Dot performing the decree upon the return to an Attachment, 
that the Defendant was in custody of the Warden of the Fleet 

A MOTION was made for a sequestration against the effects of 
the Defendant for not performing a decree upon the return to 
an Attachment, that he was in custody of the Warden of the 
Fleet. 

Mr. Cooke, in support ot the motion, said, a sequestration had 
been granted in Straihmore v. Bowes (2) ; the Defendant being in 
custody upon criminal process ; and ne was brought up for the 
purpose of the motion, turned over to the Fleet, and remanded to 
the King's Bench. 

The Lord Chancellor [Eldon] granted the motion (3). 

When a defendant to a suit in Chancery, being in the custody of the warden of 
the King's Bench upon dvH process, is brought \xp to the bar of the Court of 
Chancery to answer lor his contempt in not putting in an answer to the bill filed 
a^inst him, and, on his persisting in the said contempt, he is turned over to the 
lUeet Prison, under an order, that, at the return of an habeas ,oorpuB, cum causia, 
the warden of the Fleet shall brin? him again to the bar ; should the said defend- 
ant cause himself to be removed I>ack to the King's Bench, by habeas corpus, in 
order to elude the process of the Court of Chancery, the bill may be taken jpro con- 
fesso afi^ainst him, unless he put in his answer by the tune (according to tne pres- 
ent rule) at which an alias prunes would regularly have issued against him. 
StwTf^ V. Brown, 2 Meriv. 511 ; Prendei^asl v. Savba^ne, 2 Meriv. 512, n. 
And it is proposed, by a bill now before Parliament, to shorten this period. See 
note 1 to the Momey General v. Young, 3 V. 209. It must be understood, how- 
ever, that it is only where a man is confined in another prison under process in a 
dvU cause, that he can be turned over to the Fleet, cum eausis : a prisoner brought 
up before the Court of Chancery from confinement under a criminal charge, must 

(1) w9n(e, vol. i. 152, and the note. 

(2) 2 Dick. 711. 

{3) Moss V. Brown, 1 Ves. & Bea. 78, 306; Rogers v. Exrfyairick, anie, vol iii. 
573, and the note ; [S. C. 471, note (2).] 
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be remanded to the prison ftom which he came ; and as, in such case, the process 
of the Court of Chanceiy cannot reach him, no aUasplwits can issue out of that 
Cowtupon which a decree pro confesto could be founded: see the note to Rogers 
V. Kirkpairidc^ 3 V. 471. This is one of the reasons which has suggested the 
proposed new regulations above adverted to. 



[•315] TURBOT v. . 

[1803, March 25.] 
A 8KC0ND Commission granted on special circumstances. 

Mr. Romillt for the Defendants moved, that a second Commis- 
sion might issue in this case, upon affidavit, stating, that the deposi- 
tions had been published before the usual time, in order* to expedite 
the copies, at the request of the Plaintiff's solicitor; and that they 
had not seen, read, or beard, or been informed of, or acquainted 
with the depositions, nor will see them, &c. 

Mr. Pemhertany for the Plaintiff. — Upon the authority of Mineve 
V. Row (1), and Bamesly v. Powel (2), a second Commission can- 
not be bad ; though certainly there are authorities the other way : 
Lewis V. Owen (S), Earl of Coventry v. Countess of Coventry (4). 
If it turAs upon the affidavits, they may still be aware of the nature 
of the evidence. 

The Lord Chancellor [EldonJ. — ^If the Clerk in Court for the 
Defendants had not consented to the request of the Plaintiff's so- 
licitor, publication would not have passed ; and there would have 
been sufficient time for executing the Commission before publication ; 
provided it could have been had upon application. For the accom- 
modation of each other, to expedite the office-copies, the solicitors 
opened the depositions. It happens, those, who now apply, were 
no more informed of the substance of the depositions, than if the 
transaction had not taken place. It would be very hard, if from 
this circumstance of accommodation the party shoiild lose the bene- 
fit of that examination, which, if the business had gone on regularly, 
he would have had. 

[* 316] '^ The motion was granted ; and the Lord Chancellob 
[Eldon] added, that he did not think, there was any such 
rule against granting a second Commission ; and he had frequently 
moved for it himself (5). 

If a reasonable account be given why the defendant's case was not brought 
before the Court under the first commission, it is in the discretion of the Court to 
allow him a new commission for cross-examination of the plaintiff's witnesses, and 
the direct examination of his own lyjtnesses. Campbell v. Scougal, 19 V. 556. 

(1) 1 Dick. 18. 

(2) 2 Dick. 793 ; 3 Atk. 5aa 

(3) 1 Dick. G ; see Ord. Ch. Mr. Beames's ed. 96, 7. 

(4) Ibid, 25. 

(5) Campbell v. Scovgal, post^ vol xix. 552; Ord. Ch. Mr. Beame&'s ed. 193. 
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SHELLY V. SHELLY. 
[1803, March 26.] 
No Costs upon a notice of motion abandoned till aflcrtlie third time (a). 

Mb. Hall moved to discharge so much of an order as gave the 
Costs of instructing Counsel to oppose a motion, upon notice ; which 
motion was never made ; being abandoned. 

The Register, being referred to by the Lord Chancellor, stated 
the practice to be, that the party cannot have costs, unless three 
notices of motion have been given, and abandoned. 

Mr. Pemberton (Amicus Curiai) mentioned a late case according 
to the practice, as stated. 

The Lord Chancellor, [Eldon] thought the practice singular ; 
but made the order accordingly (1). 

The practice which in the principal case was thought " singular,'' but which 
was followed, nevertheless, both upon that occasion, and also in Andarmm v. 
Palmer^ 14 Ves. 151, was shaken in JFkUcomhe v. Minekin^ 1 Wils. Cha. Ca. 1, 
and expressly altered by the general order (dated 5th August, 1818, and inserted 
in 1 Wils. Cha. Ca. 909), which directs that a part^ who gives notice of motion, 
and does not move accordingly, shall, when no affidavit is filed, pay to the other 
side 40». costs, upon the production of the notice of motion; but, when an affida- 
vit is filed by either party, the party not niovin? shall pay to the other side costs, 
to be taxed by tlie master, unless the Court shall direct, upon production of the 
notice of motion, what sum shall be paid for costs. 



SYLVA V. DA COSTA. 

[1803, March 26.] 

A LuifATic abroad under a judicial proceeding in nature of a Commission of Lu- 
nacy is not within the stat 36 Geo. III. c. 90, s. 3. 

A PETITION was presented, in the cause, under the late Act of 
Parliament (2) ; praying a transfer of stock, standing in the name of 

(a) See for the change in the practice on this head, 2 Madd. Ch. Pr. (4th Am. 
ed.) 213, 214. And generally as to costs on motions, Ayckboum, Ch. Pr. (Lond. 
ed. 1844,) 182; 1 Barbour, ck Pr. 575, 576. 

(1) Anderson v. Palmar^ posl^ vol. xiv. 151. This unreasonable practice is cor- 
mected by a General Order, 5d) August, 1818 ; 1 Swani^t 128 ; 3 Madd. 318 ; that, 
if a party gives notice of motion, and does not move accordingly, he shall, when 
no affidavit is filed, pay to the other side 409. costs upon production of the notice 
of motion: but when an affidavit is filed by either party, the party giving such 
notice of motion, and not moving, shall pay to the other side costs to be taxed by 
the Master, unless the Court itself shall direct upon production of the notice of 
motion, what sum shall be paid for costs. After costs given under this Order the 
motion cannot be made, until they have been paidr BcUchaaibcr v. Gutni^ 3 Madd. 
550. 

(^) Sutute 30 Geo. III. c. 90, s. a See tiie Act abstracted, onfe, vol. iii 25. 



317 HAierz t;. schbadbil [1803* 

a lunatic, resident at Amsterdam, with curators, properly appointed 
by a judicial proceeding at that place, in the nature of a Commis- 
sion of Lunacy. 

Mr. Richards^ in support of the petition. 

Mr. fVooddeson, for the Bank of England, objected, that this case 
is not within the Act of Parliament. 

The Lord Chancellor [Eldon] (after looking at the Act) held 
the objection good ; and that the clause of the Act did not go to it. 

Th£ circumstances under which the principal case arose, are specially provided 
for by the 14th section of the statute of 6 Geo. IV. c. 74. 



HARTZ V. SCHRADER. 

[1803, March 26.] 

I>vuNCTioi« to restrain a surviving partner from disposing of the joint stock, add 
receiving the outstanding debts. 

Mr. Johnson, for the Plaintiff, moved, on certificate of the bill 
filed, and affidavit, for an injunction to restrain the Defendant from 
disposing of the joint stock, and receiving the outstanding debts in 
the pleadings mentioned ; and that a receiver might be appointed, 
under the following circumstances, appearing by the bill and the 
affidavit of the Plaintiff. 

The Defendant and the Plaintiff's brother entered into partner- 
ship as musical instrument makers in July 1795, for seven years, 
under covenants, by which they were to be concerned in equal 
moieties. After the expiration of the term they agreed to continue 
in partnership on the same terms ; and they continued to carry on 
the business accordingly till the death of Hartz, in August 1802. 
At his death some of the accounts were unsettled ; but shortly be- 
fore an account had been taken ; by which it appeared, a balance 
was due to him. The Defendant continued in possession of all the 
partnership stock in trade and property ; which according 
[*318] to an inventory taken amounted to *459Z. I2s. 3d. At 
the death of Hartz the stock in trade and debts due to the 
partnership were more than sufficient to pay the debts. The Plain- 
tiff, who was administrator to his brother, applied to the Defendant 
to obtain a final settlement and payment of the balance ; and of- 
fered an arbitration: but the Defendant had not complied with 
either proposal. 

The affidavit stated according to the information and belief of the 
deponent, that the Defendant is in embarrassed circumstances ; and 
at present imprisoned in Newgate for a separate debt ; and now ex- 
pends the joint stock or the moneys received by him from the out- 
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Blandi^ig debts in the maintenance of himself and bis familyi and' 
not in discharge of the debts due from the partnership. 

The Lord Chancellor [Eldon] made the order for an injunc- 
tion (a) ; but refused it as to a receiver (fr). 

One partner may obtain an injanction to restrain another from receiving tbo 
partnership funds, and also have a receiver appointed, upon a statement of great 
abuses, and showing that the defendant is m contempt Read v. Botvcn, 4 Brown, 
440. A receiver or partnenhip property ma^r also be appointed, after answer, 
upon a sufficient case being made by sdfidavits, in support of a motion to that 
effect Peacodi v. Ptaeock^ 16 Ves. 57; the note to which case, see poH. But, 
as this b, at best, a ruinous proceeding, which must destrojr the trade, it requires 
a case of the grossest niisconduct on the part of a managmg partner to obtain a 
receiver, whilst the partnership is going on ; Fyiaten v. TV^fer, 15 Ves. 15 ; (Hiver 
v. HaimUon, 2 Ai»tr. 453 ; Milbank v. Jhvdt^ 2 Meriv. 406. And a receiver will 
not be appointed, as of course, merely because a dissolution of partnership has 
taken place; Hnrdinsf v. Grover, 18 Ves. 281 ; some fraudulent breach of con- 
tract, or properly implied duty, must be shown to justify a call for this summary 
interference : and tlien, if necessary, the Court will interfere : Wilson v. Chrttn- 
vDood^ 1 Swanst 481 ; for, when a partnership is actually ended, no person will bo 
allowed to make any use, of the property, inconsistent with the purpose of winding 
up the concern. Crawshay v. MatUe, 1 Swanst 507; Crawshay v. CoUirUy IS 
Ves. 227 ; Heatheote v. Hulmef 1 Jac. & Walk. 128 ; see, ante, the notes to Ma^ 
ter v. Kixion, 3 V. 74. 



EDWARDS, £!rjpar<e. 

[1803» March 31.] 

The presence of the petitioning creditor at the meeting to declare the party a 
bankrupt, as required by a General Order of Lord Rosslyn, 26th November, 
1798, dispensed with upon circumstances. 

The object of this petition was to dispense with the personal 
attendance of the petitioning creditor at the meeting for the purpose 
of declaring the party a bankrupt, upon the affidavit of the solicitor, 

ia) Eden on Injunct (2d Am. ed.) 359, 3G0, nota, and 361 ; CoUyer, Partnership, 
(2d Am. ed.), 189, ti 8eq. and notes ; Murray v. Mun^ord^ 6 Co wen, 441 ; 3 Kent, 
(5tli ed.) 57, 58 ; Story, Partnership, § 344, § 347. 

The apprehension of one partner, that the other will misapply the partnership 
funds, is not a ground for an injunction to restrain him from interfering with the 
partnership accounts and effects. fVoadward v. Schaizellj 3 John. Ch. 415. See 
Harding v. Glover, 18 Ves. 281; CharUon v. PouUer, 19 Ves. 148, note; MonhaU 
V. Colnum, 2 Jac. & Walk. 266 ; Story, Partnership, ^ 329, d sea. 

(h) A partner, who seeks the benefit of a receiver, whether he aesires to continue 
or to dissolve the partnership, should be able to prove such a case, of breach of 
duty, to the Court as would authorize a dissolution, and a winding up of the afiairs 
of the partnership. Goodman v. fVkUeomb, 1 Jac. & Walk. 569 ; Stoiy, Partner- 
ship, §§ 228, 229, 230, 231, and notes. See also Chapman v. Beach, 1 Jac. Sl Walk. 
574, note; Law v. Ford, 2 Paige, Ch. 310; Henn v. WaM, 2 Edw. 129; fTU- 
liann^n v. tfUson, 1 Bland, 418 ; ConH v. Harris, Turn. & Russ. 517. 

In Oliver v. Miller, 2 Anst 453, it is held, that ^ there ought to be gross abuse " 
to allow of a receiver of the stock of a partnership. 

Where either partner has a right to dissolve the partnership and the agreement 
between the parties mikes no provision fw closing up the concern, it is a matter 
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that he had received a letter, stating, that the petitioning creditor, 
residing at Bristol, was ill from an inflammation in his lungs ; which 
made it extremely dangerous for him to come to London. The 
petitioner therefore prayed, that the Commissionei^ may be ordered 
to admit proof of the petitioner's debt by production of the office 
copy of the aflidavit, upon which the Commission was grounded. 

Mr. Cookey in support of the petition, said, formerly 

[*319] the discretion was in the Commissioners, and the object 

of the order of Lord Rosslyn ^l) could not be to make 

it absolutely imperative, but only to transfer that discretion from the 

Commissioners to the Lord Chancellor. 

The Lord Chancellor [Eldon]. — ^That <Mrder cannot be enforced 
at the hazard of the life of the party. But I cannot do this upon 
the letter only. There must be an affidavit of some medical gen- 
tleman. Upon the production of such an affidavit, I will make the 
order. 

Before a party is declared a bankrupt, the commissiotierB must have the peti- 
tioning creditor's debt verified, and such creditor should attend personally to make 
this proof, uDlesa strong grounds are laid for dispensing with his personal attend- 
ance. But, however formal the proof upon the opening of the commission may 
have been, the debt of the petitioninsf creditor must be ^gain proved at one of the 
public meetings : Ex parte Dams, 2 Cox, 396. 

of course to appoint a manager or receiver, on a bill filed for that purpose, if they 
cannot arrange the matter between themselves. Law v. Ford, 2 Paige, 310; 
& P. MarUn v. Van Schaickj 4 Paige, 471). So where a dissolution has already 
taken place, or it is apparent that it will be decreed on the ground of some breach 
of duty or contract Henn v. ffalsh, 2 Edw. 129. 

A receiver will be appointed at the instance of a partner, alle^ng that the firm 
is insolvent, and that his copartners are wasting the effects. fFUUamaon v. fFilaon^ 
] Bland, 423. Soe Higgmaon v. .^V, 1 Desaus. 429. See Stoiy, Partnership, 
§ 228-231, and notes. 

There is no ^und for a receiver where the party applying has the property in 
his own possession and the other party does not object to such possession. SmUh 
V. Loioe, ] Edw. 3a 

The si*ne rules, which apply in cases of receivers between partners are appli- 
cable also between the representative of a deceased partner ana a surviving part- 
ner. Collyer, Partnership, {2d Am. ed.) 197. See also on this point of a receiver, 
Edwards, Receivers in Chan. {cd. 1839), ch. 6, p. 136, 137, el aeq, ; PkiiipB v. 
.minsoriy 2 Bro. C. C. (Am. ed. 1844^ 272, and note (1); Bead v. Bowen, 4 ib. 
441 ; Story, Eq. Jur. § 672. 

(1) General Order, 26th November^ 1798, printed in Mr. Cooke's Bank. Law 
8th edit by Mr. Roote, vol. iL 271. 
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ELLISON V. PICKERING. 

[1803, April 1.] 
SsRTicE of a writ of execution upon the Clerk in Court not good (a), 

Mr. Bell, for the Plaintiff, moved, that the Defendant, who had 
been ordered to pay into the Bank a balance in his hands, but could 
not be served with that order till the morning, on which the motion 
was made, may be ordered to pay the money forthwith with costs ; 
and that service of the writ of execution upon the Defendant's 
Cleric in Court may be deemed good service. 

The Lord Chancellor [Eldon] said, he did not recollect an 
instance of service of a writ of execution upon the Clerk in Court 
being good service. 

The Order was therefore for |xiyment of the money with costs. 

In Btttdifft v. Roper^ 1 P. Wms. 420, it was held to be a motion of coutsc, upon 
affidavit that a part}^ refused to be spoken with, so as to be served with a writ of 
execution, that service on the clerk in Court should be good service. When the 
clerk in Court first appointed by the defendant is dead, a nbjxBtia to appoint a new 
clerk in Court must he served ; but, where the party purposely keeps out of tho 
way, an order will be madp that service of such subpana on his solicitor shall lo 
good service. Franckhm v. Colhoun, 12 Ves. 3 ; &kiUabar v. Langdan, ibid, in 
note ; see note 1 to Pvlimty v. SheUon^ 5 V. 147 ; and the note to CaHrfon v. 
i^iYJ^ 14 V. 180. And, with respect to the new regulations as to serving tub- 
pttnas, proposed by a biU now [1827] before Parliament, see the note to Jadtaon 



DUNCOMBE v. MAYER. [*320] 

[1808, April I.] 

Title-deeds delivered out of Court upon the application of the trustees and the 
tenant for life (6). 

Thomas Duncombe by his Will, dated the 7lh of July, 1778, and 
a Codicil, dated the 13th of May, 1779, devised to trustees and 
their heirs all his real estates in the counties of Huntingdon, Wilts, 
Bucks, and Bedford, upon trust, ns soon as conveniently might be 
after his decease, to convey and settle the same to the use of h|s 
first and other sons by his then wife in tail male ; and for default of 
such issue as to the estates in the counties of Huntingdon and Wilts 
to the use of his daughter Ann the wife of Robert Shafto, the elder, 
and her assigns for the term of her natural life, without impeach- 
ment of waste ; and from and after her decease to the use of Robert 
Shafto, the second son of Ann Shafto, and his first and other sons, 

(«) 1 Smith, Ch. Pr. (Am. ed.), 429, 430. 

(h) See Ibrd v. Peering, ante, 1 V. 72, note (a) ; 2 S^ory, Eq. Jur. § 703, et seq. 
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to Thomas Sbafto, her third son, and his mmsj and, for default of 
such issue, to John Shafto, her eldest son, and his sons, in the same 
manner ; and for default of such issue to the use of the testator's 
daughter Frances for life, without impeachment of waste ; and from 
and after her decease to the use of her first and other sons in tail 
male ; with remainders over. 

As to the estates in the counties of Bucks and Bedford the testa- 
tor in default of issue male by his then wife directed the trustees to 
convey them, subject to a charge of 10,000/. for the portion of his 
daughter Frances, to the use of his daughter Frances for the term 
of her natural life without impeachment of waste ; with remainders 
to her first and other sons in tail male ; remainder to Ann Shafto 
for life without impeachment of waste for her separate use ; re- 
mainder to Robert Shafto, her second son, for life without 
[* 321] impeachment of * waste, and to his first and other sons in 
tail male, with remainders! over. 

The testator died in November 1779; leaving Ms two daughters 
Ann and Frances, but no issue male. Frances married George 
Henry Rose, The Will was established by a decree ; and convey- 
ances were executed to trustees to the uses of the Will. Under an / 
order made in 1785, the Defendant Mayer, one of the trustees under 
the Will, deposited with, the Master all the title-deeds. Robert 
Shafto the elder, Ann Shafto, and John Shafto, their eldest son, 
died. John Shafto left no issue. An Act of Parliament was ob- 
tained for the sale of part of the Wiltshire estates ; and contracts 
were entered into for that purpose. Mr. and Mrs. Rose had three 
infant sons. 

Under these circumstances a petition was presented by Mr. and 
Mrs. Rose and the trustees, to whom the estates in the counties of 
Bucks and Bedford were conveyed under the decree to the uses of 
the Will ; praying, that the Master may be directed to deliver to the 
petitioners, the trustees, the title-deeds of the estates conveyed 
to them to the uses of the Will. 

Another petition was presented by Robert Shafto, the younger, 
and the survivor of the trustees, to whom the estates in the counties 
of ^untingdon and Wilts were conveyed under the decree to the 
uses of the Will ; praying, that the Master may be directed to de- 
liver the title-deeds relating to the estates contracted to be sold 
under the Act of Parliament to the trustees under the act, and the 
title-deeds of the remainder of the Wilts and Huntingdon estates 

to the petitioner Shafto or Bernard, the trustee. 
[* 322] . * Mr. HoIKst in support of the petition of Mr. and 
Mrs. Rose consented to the latter petition, on behalf of 
Mr. and Mrs. Rose, her trustees and Thomas Shafto. 

Mr. Leach in support of Mr. Shafto's petition consented on behalf 
of him and Thomas Shafto to the other petition. 

Mr. HollSst produced the orders made in Wtbh v. Lord Lyming' 
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^ofi (1), and Churchill y. SmaU (2) from the Register's Book ; and 
also mentioned that in Knott v. Wise (3) Lord Thurlow said, that 
the remainder-man had not any action at law or any equity to take 
the deeds out of the hands of tenant for life. 

Upon those authorities the Lord Chancellor [Eldon] after 
consideration made the orders according tp the prayer of both peti- 
tions (4). 

Seb note 1 to Ford v. Peering^ 1 V. 73, and the farther references there given. 

(1) 1 Eden, 8 ; Trin. Term, 16th June, 1757 ; Reg. Book, B. 1756, folio 502 ; 
ffebb V. ^e66, 1 Dick. 298. 

Lieutenant General Webb by Will, dated 13th September, 1723, devised his 
real estates to his son Borlace Richmond Webb for life ; remainder to his first and 
other sons ; remainder to his son John Richmond Webb for life ; remainder to his 
first and other sons ; remainder to his daughters, as tenants in common, and he 
gave 200(M. to each of his younger children, for their portions. 

Bills brought by the younger children for an account of the personal estate and 
sale of a sufficient part of the real estates for payment of their portions ; which 
was directed by the several decrees made in the causes. Borlace Richmond 
Webb, the tenant for life, had left all the title-deeds and writings belonging to 
the estates with the Master. The accounts had been taken, and a sufiiicient part 
of the real estate sold ; and the portions of the younger children dis- 
charged. * Borlace Richmond Webb died many years ago. John Rich- [* 323] 
mond Webb is the present tenant for life ; and all incumbrances on the 
real estates being discharged, he is desirous to have the custody of the said title- 
deeds and writings ; and therefore it is prayed, that the said deeds and writings, 
belonging to the estates, that remained unsold, in the custody of the Master, may 
be delivered to the Plaintiff John Richmond Webb ; which, upon hearinfir an afii- 
davit of the service of notice of this motion upon all parties concerned read, is 
ordered accordingly. 

3d August, 1757. — It was moved on behalf of his sisters to discharge that order, 
and that the deeds might be kept in Court for safe custody. 

Lord Keeper Henley refused to discharge the order;- stating it as his opinion, 
that the tenant for life should have the nossession of the deeds, when they were 
not brought into Court under an order or Court for safe custody. 

(2) Trin. Term, 1769; Reg Book, A. 1768, foUo 354. 

Ordered, that the deeds and writings relating to the said estates brought before 
and left with the Master by the Defendant Alexander Small, the trustee, together 
with such others as are in the custody of him and the other trustees or either of 
them, be delivered to the Defendant Alexander Small, the late infant 

By the testator's Will, stated in the above order, it appears, the testator devised 
his estates at Cliflon and Hanmead in Bucks, to trustees ; upon trust, to them, 
their executors and administrators, for the term of 100 years, without impeach- 
ment of waste ; which term was therein mentioned to be for the better securing 
annuities by the Will given to testator's wife ; and after the determination of that 
estate and subject thereto to the use of his the testator's son, the Defendant Alex- 
ander Small, and his assigns for his life without impeachment of waste ; remainder 
to his first and other sons in tail nrale ; remainder to daughters, &c. 

(3) In Chancery, Ist March, 1780. 
See (Wife, vol. L 76, 77. 
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PURCELL V. M'NAMARA. 

[1803, March 23 ; April 1.] 

After publication passed liberty given to exhibit oiticles, as to the credit of a 
witness (a), who had been cross-examined, by jreneral interrogatories, and as 
to sach particular f;icts only as are not material to what is m issue in the 
cause (by 

A MOTION was made after publication in this cause, that the Plain- 
tiff may be at liberty to exhibit articles, as to the credit of a witness ; 
interrogating to particular facts : namely, whether he had not been 
a woollen-draper, and insolvent ; which upon his cross-examination 
he had answered in the negative. / 

Mr. Romilly and Mr. Hart in support of the motion referred to 
the Practical Register (1) and Hinde's Chancery Practice (2). 

The Solicitor General [Sir T. M. Sutton], Mr. Mansfield, and 
Mr. Pemberton, for the Defendant. — ^The only point, to which they 
can now examine, is the general point, whether the witness is of 
credit sufficient to be believed on his oath ; and even that is to be 
sparingly granted, and upon exceptions, with notice and a copy to 
be delivered to the adverse party (3). But there is no instance of 
liberty given to contradict any fact. This witness was cross-exam- 
ined at great length, particularly as to his insolvency. It is reason- 
able, that after publication passed there should be an opportunity of 
discrediting him by proving, that he is not to be believed upon his 
oath. But if that is to extend to an examination to contradict facts 
sworn to in the depositions published, where is it to stop ? 

Mr. Romilly y in reply. — At law there are two modes of impeach- 
ing the credit of a witness : one, by producing witnesses to swear, 
he is not to be believed upon his oath ; the other by put- 
[*325] ing questions to him, and getting ♦witnesses to prove, 
that his answers are not true. That there has been a cross- 
examination may be an answer to an objection to his competence, 
but is no answer as to his credit. The practice is, not to file excep- 
tions, but to exhibit interrogatories ; which course was taken* in 
Paris V. Paris, before Lord Alvanley, at the Rolls about two years 
ago ; and Lord Hardwicke in Callaghan v. Rochfori (4) seems to 
have understood the rule in the same way. If this application can- 
not succeed, the witness cannot be affected, except by proving, that 
he is of bad character ; though at law there are two modes of affect- 
ing the evidence. There is a precedent, by Mr. Ainge, of articles 

(a) As to the practice now adopted in reference to the mode of discrediting 
witnesses, see 1 Barbour, Ch. Pr. 807, 308. 

(b) See 2 Madd. Ch. Pr. (4th Am. ed.) 421-424 ; 1 Smith, Ch. Pr. (Am. ed.) 
ch. 36, p. 398, d seq. 

(1) Edition by Mr. Wyatt, page 424. 

(2) Page 374. 
-- Ord. Ch. 105. 

3 Atk. 64a 



(3) 
(4): 
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exhibited, charging, that, though the witnesB in her depoeitions for 
the Plaintiff deposed, that she lived with the Defendant as his milk- 
maid in 1775, she did not live with him in that or any other capacity 
till 1796 ; that she confessed that ; and was prevailed on so to depose 
at the instigation of the PlaintiflTs tithingman, another of the wit- 
nesses for the Plaintiff, and under a promise of reward. It appears 
from a brief in the cause, CMvers v. Bax (1), that those depositions 
were used at the hearing. In Ambrono v. Franeia (2) witnesses 
were examined on both sides. Articles were exhibited, charging, 
that one of the witnesses, who had been examined to nine out of 
seventeen interrogatories by the description of Mary White, widow, 
was the wife of the Defendant ; and known to be such at the time 
of the examination ; suggesting, that if she was not his wife, she 
lived with him, and an improper intimacy subsisted between them. 
The order was, that the Plaintiff should be at liberty to examine to 
that 'fact, and also to the competence and credit of the witness. 
In RusseU v. Atkinson (3) it was held that this application is of 
course. 

•The Lord Chanckllor [Eldon]. — ^It is necessary to [*326] 
see, what these articles and interrogatories have been in 
particular cases. It is clear, you may discredit a witness by exam- 
ining other witnesses as to the proposition he has sworn. In this 
Court it is very possible, a man might be examined, who is not a 
competent or a credible witness ; and though it is true, notice is 
given, who the witnesses are, it may be impossible to discover the 
fact, that he is incompetent, or does not deserve credit, till after the 
examination. But even in such cases, if there is room from the 
practice to say, the court has given time to inquire, it is necessary, 
before you inquire either as to the competence or credit, to satisfy 
the Court, that there is some necessity for the inquiry. With res- 
pect to competence it is the fault of the party complaining ; for there 
may be a general interrogatory to every witness, whether he has any 
interest (a). 

As to the other examination, whether you may examine, either 
generally or particularly, or, to shake his credit, whether you are to 
examine as to the particular facts, to which he has deposed, that may 
depend upon the different nature of tlie facts. If, for instance, the 
fact is material to the merits of the case, and the witness has sworn 
to it, there is great danger of bringing other witnesses, under color 
of discrediting that witness, to prove or disprove such fact. It would 
also be endless, if you can justly require, that the person deprived 
of that testimony should have an opportunity of examining others to 
the truth of those facts, to set up that witness again. The dictum 
of Lord Hardwicke seems to be, that the utmost you can do under 

(1) In the Court of Exchequer, 38th May, 1789. 

(2) 5th August, 174a 

(3) 2 Dick. 532. 

(a) As to the practice in taking exceptions to the competency of witnesses, see 
1 Barbour, Ch. Pr. 266, 287 ; Grtgtny v. Dodgey 4 Paige, 557. 
VOL. vm. 16 
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color of examining to the credit is to examine as to the truth of fiicts 
not material; as in the case of Chivers v. Box; though in a tithe 
cause that might be material, as to the mode of tithing 
[^327] *milk, which had fallen under the observation of that per- 
son. But suppose it immaterial to the merits, and there- 
fore less danger in permitting the- examination, still there is a good 
deal of danger upon that ; and it is better, that the observation of 
the Court should be thrown upon the particular circumstance, before 
the examination is permitted ; for you may know it at the time of 
the cross examination ; and take your chance of the substance of 
the examination ; and if it makes for you, the objection is sunk : if 
against you, then you come forward ; having known the foct before. 
There is a ground of objection, to which Lord Chief Justice Eyre 
inclined, not to suifer a man to discredit his own witness (a), though 
it seemed to me contrary to the practice, that before obtained. 
Several Judges allowed it. But there is this objection ; that if the 
party finds the man giving evidence in his favor, the discredit is 
dropped : if otherwise, then he brings it forward. If you are to ex- 
amine to what is material in the cause under color of examining to 
the credit, this allegation will be made in every case. 

April 1. The Lord Chancellor [Eldon]. — ^Upon all that I 
can find you are at liberty to examine by general interrogatories as 
to credit ; and as to such particular facts only as are not material to 
what is in issue in the cause (1). 

[This note is applicable also to 11 Yes. 969; 12 Yes. 156; 14 Yes. 91 ; and 
17 Yes. 434.] 

1. When any evidence is offered upon the examination in chief, for the purpose 
of discrediting the witnesses of the opposite party, the interrogatories and deposi- 
tions to that effect will be suppressed as impertinent ; for an examination to the 
credit of witnesses should only take place by order, upon special application, with 
notice, whether before or after publication. Mill v. MiU, 12 Yes. 407. It appears 
from fFkUe v. Fussell, 19 Yes. 129, as if Lord Eldon considered it settled that, in 
general cases, examination as to the competency of a witness is admissible after 
publication, notwithstanding the reason to the contrary which he assigned in the 
principal case ; but it is probable that the reporter unacrstood his lordship to have 
spoken more generally tnan .he actually did in IVhiU v. FuakU^ and that he did 
not, on that occasion, intend to contradict his own previous didum in the principal 
case, which dkium was in accordance with the express decision of Lord Hard- 
wicke, who, in CaUaghan v. Rod^art^ 3 Atk. 643, said, that in general cases it 
was not allojrable to exhibit articles a^inst the competency of a witness after 
publication, because that objection might have been taken and inquired into upon 
the previous examination; for which purpose, it is the rule to produce every wit- 
ness intended to be examined to the clerk in Court of the opposite party. Though, 
at the same time. Lord Hardwicke added, it might be reasonable to allow an ex- 
amination to competency, after publication, where the objection to the compe- 
tency arose from a matter which did not come to the knowledge of the party until 



(a) See Ftfdon v. Hughes, ante, 7 Y. 287, note (6). 

(l) Pari, Wood v. Hamniaion. voL ix. 145; CMot v. Brook, x. 49; JIfiS v. 
MO, xii. 406; WhiU v. FuMeU! xix. 127, 592; 1 Yes. & Bea. 151 ; 2 Yes. & 
Bea. 267, n. ; Watmort v. Dithnaon, 2 Yes. & Bea. 267 ; Anon. 3 Yes. & Bea. 
93; BxMd v. AOdnton, 2 Dick. 532; Vau^lum v. WorrcM, 2 Madd. 320; P^gott 
V. CroxhaU^ 1 Sim. &. Stu 467. 
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after the examinatioD : in which case, the proper coune would be, not to exhibit 
articles, but to move for leave to examine to tnis matter, upon the ground of igno- 
rance roapecting the same at the time of the fiist examination. This, probiu)ly, 
was all that Lord Eldon, in fThiiie v. FiuhUj meant to state as being the settled 

rctice : and this view of the case was distinctly taken by Sir Thomas Plumer, 
C. who, in Vaughan v. Wonraiif 2 Mad. 327, observed, that articles exhibited 
as to the credit of a witness stand upon a different ground from articles as to his 
competency ; since it may frequently happen, that there was no possible mode of 

Sitting at the facts impeaching the credit of a witness, before publication. But 
e impossibility of ascertaining his incompetence in due time, must be of rarer 
occunence: and, when the last cited was brought before the Lord Chancellor, on 
appeal, his lordship said, that a party must be held to have waived the objection as 
to the competence of a witness, when he does not take it before the examination 
is closed, unless it is made reasonably clear, that at that time the objection was 
unknown: & C. 2 Swanst 400; and see Moorhmue v. De PaM$ou, 19 Ves. 435. 
It may not only be impracticable, in many cases, to show grood grounds for discred- 
iting a witness before publication of his evidence ; but, it seems, it is in no case 
necessary to take the objection to credit tn Kfittne, and even that the paiQr is pre- 
niaturo who does so before he sees whether the evidence of his opponent's witness 
is of a nature to make it advisable to object to his testimony : RiiseU v. Mnmon^ 
2 Dick. 533. As to the distinction between the competency and the credit of a 
witness, see, anU^ note 3 to fVhite v. Damorij 7 V. 30. Where an order is granted, 
after publication, for a commission to examine witnesses as to the credit of a witr 
ness, the liberty will be restricted by confining the examination to general inter- 
rogatories as to credit, and to such particular mcts only as are not material to the 
question at issue in the cause : ffood v. Hammirton, 9 Yes. 146 ; Carlos v. Brook^ 
10 Yes. 49. A motion of this kind, it has been stated above, must now be special 
(though the rule was formerly otherwise, Rtusell v. Mdnmm, M npra), but it is 
not necessaiy that it should be supported by affidavits : Watmart v. Diekentan^ 2 
Ves. dL Bea. 268. 

2. With respect to an order for proceedings in the master's office, de die in cfim, 
see Fhx v. MouJhrethy 1 Yes. Jun. 72, and the note to that case, ante. 

3. That, in estimating the fairness of a transaction, the relative situations of the 
parties thereto are to be taken into account; and Uiat, when a settlement, or a 
formal and absolute conveyance even, has been obtained from a party whose ne- 
cessities rendered him hardly a free agent, any securities given at the time of such 
settlement or any conveyance then executed, may be ordered, in equity, to stand 
as a security for actual advances only : see Whmion v. Maiffy 5 Yes. 57. And 
long apparent acquiescence under, or even a formal confirmation of, a contract or 
conveyance, obtained by an abuse of confidence, or extorted from a needy person, 
will not render the transaction valid, provided the same undue influence on one 
side, or the same pressure of necessitous circumstances on the other, in which the 
opfvession originated, continue to operate during the whole period of such seem- 
ing acquiescence, or at the time of such formal confirmation : see, anlty notes 3, 
4, to Cimot V. BaUard, 1 V. 215. 

4. As to examinations and re-examinations before the master, see the notes to 
PorHflJoti V. Ingram^ 3 V. 601 ; and, as to the admissibility of a general exception 
to the master's report, see N'onoajf v. ilotM, 1 Meriv. 140. 
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JONES, Et parte. 

[1803, April 1.] 

A BANKRUPT, who hoB neglected to surrender, cannot supersede his Commission 
with the consent of his creditors without first obtaining leave to surrender. 

This petition was presented by a bankrupt ; praying, that the 
Commission may be superseded ; all the creditors consenting. 

The Lord Chancellor [Elbon] objected, that he had not sur- 
rendered. 

Mr. Richards in support of the petition stated the effect of the 
affidavit ; that the bankrupt went out in great distress of mind, not 
intending to abscond, but happened to see the Liverpool mail-coach ; 
into which he got; and at Liverpool embarked in a slave ship, 
bound to Africa. 

The Lord Chancellor [Eldon]. — Notwithstanding all this, (and 
I believe this to be an honest case), I cannot do it in this way. He 
has committed a felony ; which cannot be got rid of in this manner. 
He must apply by another petition, first, to have leave to surrender. 
Then he will be before his creditors ; and after that he may make 
this application. 

The petition was dismissed (1). 

See, anUj note 1 to Ex parte Stokes, 7 V. 405. 



TAYLOR'S CASE. 

[1803, April 1, 2.] 

A BANKRUPT may be committed by the Commissioners, though swearing posi- 
tively, if his answers are not reasonably satisfactory. 

Being brought up by habeas corpus he was remanded e the whole examination not 
being satisfactory ; though particular answers, separately taken, might have 
been so considered. 

John Taylor, a bankrupt, having been committed by the Com- 
missioners for not giving satisfactory answers to the questions put to 
him upon his examination, was brought into Court upon a writ of 
Habeas Corpus. The examination upon which he was committed, 
took place on the 17th of January. On the 7th of March the bank- 
rupt attended the Commissioners ; and delivered to them 
[♦329] * different answers to some of the questions instead of 
those he had given upon the former examination. The 
following is the material part of the examination. 

(1) Mte, Ex parte Stokes, vol. vii. 405 ; post, Ex parte Jones, xi. 409^; xvii. 48. 
See the notes, vii. 409 ; xi. 410, showing cases of exception. 
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Q.— What is the reason that the book marked C. appears to be 
cut and mutihted ? 

A. — ^It was done by me about the 23d of October last, 1802. 
This book contained the accounts between me and my creditors. 
This account commenced, first of all, when I went to Worcester : 
then I had a long account with Mr. Hamilton : and was in the habit 
of getting bills discounted for him at the Worcester bank ; and he 
likewise charged me with interest and commission ; that the accounts 
became so confused between us, that I could not keep them correct- 
ly. In consequence of that I cut the accounts out of it. 

Second Answer, — ^This book contained the accounts between me 
and Hamilton and the rest of my creditors. From my not paying that 
attention to my accounts, which I should have done, they beoune very 
much confused ; and I could not by a reference thereto correct any 
error, that might have arisen ; and as I was desirous of making this 
book a shop book about October, 1801, 1 cut all the accounts out of 
it ; that my young men might not see the confused state thereof, or the 
sutns of money, in which I stood indebted. 

Having stated, that there was no other copy of the accounts cut 
out, he was pressed with the question. Why he destroyed them ? 
The result of his answers was, that as they were incorrect and con- 
fused, not only as to Hamilton's account, but generally as to all his 
other creditors, and he did not like to expose them in his 
shop before his * young men in that confused state, and [* 330] 
as Hamilton's account transmitted to him was much more 
correct, and he could not with accuracy point out any errors, he 
thought it useless to preserve his accounts. 

The question being repeated, with a suggestion, that he might 
have kept them privately, and out of the sight of his young men, 
he stated by his sedond answer, (the first not at all applying to the 
question,) that he could only account for his conduct in this partic- 
ular by saying, that he was apprehensive, they might by some un- 
foreseen occurrence fall into the hands of his young men or some 
other person ; who by observing the sum, in which he stood indebt- 
ed, might completely ruin his credit ; and he therefore destroyed 
them ; and was the more inclined to do this, as he considered them 
of no value. 

Mr. Cooke for the bankrupt moved, that he should be discharged ; 
observing, that a petition is not the proper cotirse ; to which the 
Lord Chancellor assented (1). 

In support of the motion it was argued, that in Pedley^s Case (2) 
Lord Mansfield said, if the bankrupt swears fully and roundly, the 
Commissioners are bound to take it. But that has certainly been 
denied in many cases. In NowlaiCs Case (3) the bankrupt's account 

(1) Homt v. Laawyy 1 Dick. 170. See posiy Ex parte TomiKfiMn, vol. x. 106 ; 
xi. ^ ; Ex parte luana, xviii. 237. 

(2) Ex parte Pedley, 1 Cooke's Bank. Law, 480, 8th edit. 440. 

(3) Ex parte JSTovolan, 6 Term Rep. B. R. 118 ; post^ vol xi. 511. The record 
is set forth, 2 Rose, 401. 
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was extremely improbable. Lord Kenyon there says, there are no 
technical rules upon this ; but the question is, whether the answer is 
sufficient to satisfy the mind of any reasonable person. The an- 
swers to the question as to mutilating this book cannot be more sat- 
isfactory. The reason is positively assigned ; the time, when it was 
done, is stated ; and persons are in effect referred to, whom 
[*331] the * Commissioners might examine. As for his motives 
for cutting out the leaves, though an imprudent act, there 
is nothing so improbable as not to satisfy a reasooable man. As to 
the question, why he destroyed the accounts he had cut out, though 
the first answer was not satisfactory, the second answer is positive 
and express. In Perrotfs Case (1) and all the others against dis- 
charging the bankrupt the answers appeared improbable ; and there 
was no clue, by which the questions could be followed up. If this 
will not do, he must be in prison all his life. 

The Lord Chancellor [Eldon]. — ^The Commissioners inquire 
into the motive, with a view to see, whether the motive he assigns is 
so improbable, that they cannot believe him. Upon the first exam- 
ination the commitment was perfectly right ; and the Commissioners 
would not have done their duty, if they had ifot committed him ; 
and that must be taken into consideration with reference to the 
second examination ; in considering the answers to which regard 
must be had to the answers given upon the first to the same questions. 
Upon these answers I can only direct him to be remanded ; beii^ of 
opinion, that the Commissioners have done right. 

This jurisdiction is very sparingly exercised in general ; and I 
think it is exercised upon the principle in Nowlan's Comc ; for that 
is the only way, in which Perrotft can be considered. As to the 
word '' full," it must be full in this sense ; that it must be reasonably 
satisfactory to the mind, that is to decide. In Nowlan^s Case the 
Judges, following Lord Mansfield, did not deny, that he swore pos- 
itively : but they said, no reasonable man could believe him. The 
Commissioners have a duty imposed upon them, as well as 
[* 332] * an authority, to get out an account and discovery for the 
benefit of the creditors ; and if he does not make a satis- 
factory answer for the purpose of enabling them to exercise their 
duty, they have authority to commit. If the authority depends upon 
the point, whether the answer is satisfiictory, those, who have that 
authority, must exercise it upon their judicial examination and view 
of the answer upon the point, whether it is satisfactory, or not. 
What is now urged was urged in Perrotfs Case and Nowlan^s Case. 
In the former the bankrupt swore, he could give no account ; in the 
other, that he had lost the property out of his pocket book. It may 
be asked, whether he is to lie there for ever ; and it may be said, he 
has sworn positively. All that reasoning was used in those cases. 
But the Commissioners, with the approbation of the Court of King's 
Bench, said, taking the whole together, combining the examination 

(1) Tht King V. Pemtt, 2 Bun 1122, 1215. 
vol. viii. 16* 
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from the beginning to the end, they could not believe, in the one 
case, that the bankrupt could give no account ; and in the other, 
that he could give no other account. 

In this case the first answer as to destroying the leaves is clearly 
not satisiactory. He corrects that by a second answer : but can any . 
man believe that ? The question was, why destroy those accounts, 
relating to the creditors; every duty imposed upon him to keep 
them : why not keep them, keeping them secret ? The last answer, 
though, if given in the first instance, it might have been in some de- 
gree satisfactory, in the second instance is most unsatisfiictory ; as, 
if true, it might, being suggested by the question, have been given 
in the first instance. Therefore, not being given in the first instance, 
I cannot believe it in the second. I do not rest upon one circum- 
stance ; for if you argue as to the improbability upon what 
* Lord Kenyon calls a combination of all the circumstances, [* 333J 
that improbability may be raised to a great height. These 
answers are excessively dissatisfactory. 

The bankrupt was accordingly remanded (1). 

The power of commiBsioners of bankrupts to commit to prison any bankrupt who 
shall not fully answer, to the satisfaction of the said cooimissioneFS, all questions 
relating to hts trade, dealings, or estate, is declared in the 36th section of the con- 
solidated Bankrupt Act, 6 Geo. IV. c. 16. When this power is exercised, the 
whole of the examination relative to the question on which the commitment is 
grounded, should be stated in the warrant ; for, if the party ^ ue out a writ of 
habeas corpus^ the Court, in deciding on the merits of the case, cannot go out of 
the return of the writ; Stanley GoddanPs case, 1 Glyn &, Jameson, 52; Crmde^s 
cast, 2 Swanst 75, 82; nor can the bankrupt's right to his discharge be affected 
by his conduct at any other time, or on any other occasion, with reference to any 
otber question or answer whatsoever, than what appears on the warrant : Ex parte 
Oliver^ 2 Yes. & Bea. 250. And, clearly, the commissioners are not empowered 
to delegate their authority to examine. A bankrupt, therefore, who has been com- 
mitted for refusing to answer questions put by delegation, must be dischaj^ed : 
Cassidifs case^ 19 Yes. 324. When, after a bankrupt has been once committed, 
he is brought up again before the commissioners, but still fails to give satisfactory 
answers to the questions put to him, and in conseauence is remanded to confine- 
ment, the cause of his detention should appear on the face of the warrant of com- 
mitment, in order that, if a habeas corpus be sued out, the return may, authentic- 
ally and immediately, present the propriety of detention to the consideration of 
the Court This may be effected, either by the original warrant of commitment, 
or by a detainer, in the nature of a supplemental warrant: BrowfCs ease, 2 Rose, 

(1| The law unon commitment by the Commissioners in^ Bankruptcy has been 
much considerea in Ex parte AWem, 6 Term Rep. 118 ;post, voL xi. 511 ; 2 
Rose, 401 ; SaWs Case, xiii. 361 ; Ex parte Hiams, xviii. 237 ; Casstdy's Case, 
xix. 324, and the note, 325 ; 2 Rose, 217 ; Ex parU Oliver, 2 Yes. & Bea. 244 ; 

1 Rose, 407 ; Coombe's and Broum's Cases, 2 Rose, 396, 400 ; Crwoleifs Case, 3 
Swanst 1 ; Buck, 264 ; Ex parte Broum, 2 Swanst 290 ; Crotslaf v. hnpey, 9 
Stark. 261 ; DostoeU v. Impey, 1 Bam. & Cress. 163; GoddartPs, PraWs, fraOa's 
and Tondins^ Cases, 1 Glyn & Jam. 45, 58, 371, 373 ; Ex parte Page, 1 Bam. & 
Aid. 568; Datie v. MUford, 4 Bam. & Aid. 356; MrrU^s and Brondet^s Cases, 

2 Jac. & Walk. 437, ^; Mbes v.Mwmtcdn, 3 Brod. & Bing. 233; 7 J. B. 
Moore, 39. 

In ^ A Sketch of the Doctrine relative to Commitments in Bankruptcy " Mr. 
Beames has displayed in a strong light the embarrassment attending the execution 
of this delicate and irksome duty. 
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400. The want of such a document will be a substantial defect, (€bom6e*« cave, 
2 Rose, 400,j which a Court cannot supply, as it might a matter of form: Ex 
parte Page, 1 Bam. & Aid. 574 ; CassMa case '19 Yes. 326. But there would 
he dan^r of producing an apparent conflict between the original and the appel- 
lee jurisdiction, while the real grounds of decision were different, if the Court 
before which a bankrupt was brought by habeas corpus, without having the whole 
matter returned, toUdem ver&t9, had to decide whether the commissioners had not 
misunderstood Uie effect of the questions and answers : Cnndetfs case, 2 Swanst 
76, 80. The jurisdiction of the Lord Chancellor to discharge from confinement, 
on petiHon, a bankrupt who hsB been committed for not answering to the satisfac- 
tion of the commissioners, is at least doubtful: Ex parte HiamSj 18 Yes. 246. 
The regular course is, that a writ of habeas corpus should issue ; (Ex parte Tonir 
kinson, 10 Yes. 106; Ex parte Page^ 17 Yes. 60; Dostcell v. hnpey, 1 Bam. & 
Cress. 176;) but the Lord Chancellor, either on petition or on the return of the 
habeas eorpug, though he may not think the bankrapt absolutely entitled to his 
discharge, and therefore remands him, ma^r, at the same time, recommend it to 
the commissioners to call the bankmpt again before them, and to ask him such 
questions as the Lord Chancellor thinks Ukely to produce satisfactory answers. 
This course, it has been said in courtesy, is not miperative upon the commis- 
sioners, who may act upon their own judgment ; but the jrecommendation of the 
superior to whom they owe their official existence, and at whdse pleasure alone 
they continue to retain it, will (more especially when given in tendemess to the 
liberty of the subject) be entitled to, and tolerably sure of receiving, all the atten- 
tion which a command could claim: see Ex parte Hmms^ 18 Yes. 244 ; Exparte 
0{tW,2Yes.&Bea.251; i:r;NirieCWr0an^3Yes.&Bea.lO4; ExparteBang- 
leyj 17 Yes. 118. Where a bankrapt has been legally committed for not giving a 
satisfactoiy account to the commissioners, there is no discretion in any Court, on a 
habeae corpus being brought, to order his discharge, solely because farther exami- 
nation would, under the actual circumstances, be of no use to the creditors: Ex 
parie Nbidan, 11 Yes. 511. And a bankrupt is bound to disclose all circum- 
stances respecting his property, be the consequences what they may : PraWs case, 

I Glyn &, Jameson, 62. Whatever objections this rale might be open to whilst 
the concealment of a bankrapt^s effects was a capital felony, (Ex jntrte Mndariy 

II Yes. 516,j those obiections must be very matenally lessened, since the punish- 
ment to which a bankrapt, who conceals, removes, or embezzles his effects, is 
liable, is no longer death, but transportation: see the 112th section of the statute 
6 Geo. lY. c. 16. 



BISHOP, Ex parte. 
[1803, April 2.] 

(jNnER a ioint order for costs, one party absconded ; and was never served. 
A proceeding against the other good. 

A COMMISSION of Bankruptcy was superseded with Costs, to be 
paid by the petitioning creditor and the solicitor ; and it was or- 
dered, that Ronalds, the petitioning creditor, and Bishop, the solici- 
tor, do within four days after they shall be personally served with 
this order pay the Costs ; or in default thereof that they do stand 
committed. 

Under that order the petitioner was committed. Ronalds ab- 
sconded ; and was never served. 

The prayer of the petition was, that the petitioner should be dis- 
charged, on the ground, that the order was joint. 



1803.] KINQ, EX PABXE. oSSS 

Mr. Riehardsy in support of the Petition. — ^Mr. Piggott, contra. 
The Lord Chancellor [Eldon] was clearly of opinion, that they 
might proceed against both or either. 



KING, Ex parte. [*334] 

[1803, April 7.] 

No proof under a bond to replace stock and pay the dividends ; unless forfeited 
either as to the capital or dividend before the bankruptcy (a). 

The object of this petition was to prove under a Commission of 
Bankruptcy upon a bond, given to secure a loan of stock on the 
14th October, 1801, to be replaced on the 14th of the following Oc- 
tober, and the amount of the dividends in the mean time to be paid 
at the usual periods of paying dividends. The bankruptcy took 
place on the 9th of March, 1802 ; and consequently before any div- 
idend became payable, such dividend not being due till April. 

Mr. ToUer, in support of the Petition. — ^This is not the case of 
unliquidated damages, but like all other securities payable after the 
issuing of the Commission ; which by the Statute (1) are put upon 
the same footing as if they were made payable presently and not at 
a future day, and therefore the stock in this case is to be taken as if 
it was to be replaced presently : that is; at the time of issuing the 
Commission ; and consequently the debt is to be ascertained by see- 
ing what was the price of the stock at such time : Dutch v. War" 
rcn(2). The Statute is not confined to securities for money; but 
contains the words '' any other matter or thing ; " and will therefore 
include the bond in question. 

Mr. Wetherell, contra, insisted, that this sort of agreement, wheth- 
er by the condition of a bond, or generally, as in Utterson v. 
Vernon (3), is precisely the same. 

*The Lord Chancellor [Eldon]. — It has often been [*335] 
determined in bankruptcy, that if the condition is broken be- 
fore the bankruptcy, you may prove (4): but there is no instance of ad- 
mitting the proof, where the condition was not previously broken. If 
the bond had been forfeited either as to the capital or the dividend it 
would have done ; as if, though the bankruptcy was previous to the 
time, at which the stock was to be replaced, a forfeiture had been incur- 

(a) See the provision in reference to uncertain and contingent demands in the 
Bankrupt Law of the U. States, passed Aug. 19, 1841, § 5. See also to same 
point in the insolvent law of Massachusetts, April 23, 1^, ch. 163, § 3. 

(1) Stat 7 Geo. L c. 31. 

(2) 1 Str. 406. Stated more fully by Lord Mansfield, 3 Bur. 1010, 1011, in 
Moses v. Mnrferlan» 

(3)3T.R..539; 4 T. R. 470. 

(4) Ante, Ex pwrU Day, vol. vii. 301, and the note, 30a 
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red by not paying the dividend ; and the petitioner might in either 
case have proved. The bond is not within the statute ; and therefore 
you are without remedy. 

The petition was dismissed (1). 

See, anit^ note 2 U) Ex parte Day^ 7 V. 301. 



MARE, JEr parte. 
[1803, April 22.] 

Covenant on marriage within seven years, or when requested, to convey lands of 
a given value in particular counties. Under a bankruptcy after the expiration 
of the seven years and no request made proof not admitted upon the covenant, 
unless secured by a penalty. 

Agreement to replace stock upon demand. If demand is made before the bank- 
ruptcy, the price may be proved (a), [p. 337.] 

By articles, dated the 13th of August, 1771, previous to the mar- 
riage of Richard Wood and Catherine Mare, Wood in considera- 
tion of the fortune of Catherine Mare, viz. 2000/., and for making a 
provision for the maintenance of his wife, if she should survive him, 
and the issue, covenanted, that he and his heirs would within seven 
years after the marriage, or when requested, grant, convey, and as- 
sure, to trustees, their heirs, &c., lands and tenements of inherit- 
ance, either freehold or copyhold, or both, lying in the counties of 
Stafford and Chester or one of them, which should be of the yearly 
value of 80/., to the use of Richard Wood and his intended wife 
successively for their lives, with remainders to their children in strict 

settlement. 
[• 336] * The marriage took place. No estates were purchas- 
ed : nor was any request made. The wife died ; leaving 
several children. Richard Wood in 1802 became a bankrupt. The 
petition was presented by the trustee and the children ; praying, that 
they may be admitted creditors under the Commission for such sum 
of money as will be sufficient to purchase lands, dLC, according to 
the covenant. 

Mr. ThomsoUy in support of the Petition. — ^This cannot be consid- 
ered a contingent demand : an absolute covenant to purchase with- 
in a limited time lands of a given yearly value in particular counties. 
The right to prove has been frequently admitted, where the sum 
was not actually liquidated. The objection has been to a contin- 
gent demand. The trustee had not only the remedy at |aw for a 
breach, which would be open to objection, the damages being un- 

(1) See the next case. 

(a) See Ex parte Bnnchley, 2 Glyn & Ja. 174. 
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certain ; but he might have proceeded in equity for a specific per* 
^formance. This is like the cases of a contract to replace stock (1). 
The distinction is, where it is demandable before the bankruptcy. If 
it can be reduced to a certainty, the objection of contingency is re- 
moved. Suppose, there had been a penalty in these articles. 

Mr. Richards, for the Assignees, insisted, that this lay merely in 
damages ; supposing the covenant broken ; and upon a bill the only 
order would be a reference, whether the proposed estate was of the 
value of 80/. a-year ; observing also, that this was a covenant to 
make this purchase upon request ; which request was not made, un- 
til this petition was presented. 

* The Lord Chancellor [Eldon]. — ^There is no doubt, [• 337] 
under an agreement to replace stock upon demand, if the 
demand is made before the bankruptcy, the price of the stock (2) 
may be proved. Neither would there be any doubt, if there had 
been a penalty, that you might have proved. But upon this, I ap- 
prehend, I cannot make the order. 

No order was made. 

The 56th section of the statute 6 Geo. IV. c !(?, enacts, that debts which are 
corUingerU at the time of the debtor's bankruptcy, may be proved after the happen- 
ing of the contingency ; but, whether the covenant in the principal case (not being 
coupled with a penalty) amounted to a debty and whether a demand of performance 
after the hankrupUy would be such a happening of the contingency as would now 
be held to bring the case within the equity of the statute, may, in the absence of 
decision, be doubted. It certainly would not have done formerly : Ex parte Camp- 
bdly 16 Yes. 248 ; Ex parte Doumman^ 2 Glyn & Jameson, 85; Ex parte Moodty 
1 Rose, 324 ; see the note to ExparU ToUel^ 4 V. 372. 

(1) Ex mark IRng, the preceding case ; ante, Ex parte Day, vol. vii. 301, and 
the note, 303 ; Utterton v. Femon, 3 Term Rep. 53d ; 4 Term Rep. 570. 

(2) See 2 Christ Bank. Law, 495; and the alteration of the law as to contin- 
gent debts, by stat 6 Geo. IV. c. 16, s. 56. 



337 JAME8, PX PARTE. [1803. 

JAMES, Ex parte. 
[1803, March 30, 31 ; April 9.} 

Purchase of abankrapt's estate by the solicitor to the Commission set tteide. 
The Lord Chancellor would not permit him to bid upon the re-sale, dischiurgiBg 
himself from the charecter of solicitor, without the previous consent of the per- 
sons interested, freely given, upon fnll information. 

Purchase by the assignee and solicitor under a Commission of bankruptcy of divi- 
dends cannot be for their own benefit (a). 

Principle of the rule against purchases of the trust property by jtnutees, assignees, 
&c. (6), [p. 345.] 

Executor cannot buy for his own benefit debts due from the testator's estate, 

[p.34a] 

To set aside a purchase by a trustee of the trust property, it is not necessaiy to 
show, that he has made an advantage (e), [p. 348.] ^ * 

Principle of the general rule, [p. 348.] 

Executor cannot buy for his own benefit debts due from the testator's estate (d), 
[p. 350.] 

The principle against purchases by trustees of the trust property most strictly ap- 
plicable to assignees in bankruptcy and their agents (e), [p. 350.] 

In January 1785 Joshua James of Bristol became a bankrupt. In 
January 1786 the assignees under the Commission put an estate, 
called Southmead, of which the bankrupt had been seised, under 
the management of the bankrupt, as their agent ; who continued 
such management till December 1788. In December 1791 the 
assignees let that estate to the bankrupt at the rent of 400Z. a-year. 
The bankrupt and afterwards his daughter Frances James, the peti- 
tioner, continued possessed of the estate as tenants to the assignees 
till December 1795 ; when the assignees let it to John Weeks. On 
the death of the solicitor to the Commission in 1791 Thomas Jones, 
of Bristol, executor of his brother, a considerable creditor and one 
of the assignees, was employed by the assignees as their solicitor. 
Before that time all the bankrupts properly except the Southmead 
estate and the shell of his distillery, was sold : but only part of his 
debts were collected. All the assignees except Smith died between 
1791 and 1796. In IVIay 1796 a cause, which the bankrupt had in- 

Ja) 1 Story, Eq. Jur. § 322 ; Davoue v. JTcmmtur, 2 John. Ch.252; Fox v. Mack^ 
i, 2 Bro. C. C. (Am. ed. 1844,) 425, note (e); JVhichcote v. Lawrence^ ante, 3 V. 
740, note (a); CampheU v. Walker^ anU, 5 V. 678, note (a). 

(h) See for a statement of the principles and an ample collection of the author- 
ities relating to this subject, IVkuAcote v. Laufrmtx, onfe, 3 V. 740, note (a). See 
also Campbell v. Wialkar, anU, 5 V. 678, note (a) ; Fox v. Madareih, 2 Bro. C. C. 
(Am. ed. 1844,) 400, 425, and note (e). 

(c) See 1 Story, Eq. Jur. § 322 ; Davoue v. Fanning, 2 John. Ch. 2,')2; Famam 
V. Brooks, 9 Pick. 212 ; Docker v. Somes, 2 Mylne & Keene, 655 ; Baker v. Whitings 
3 Sumner, 416 ; Saagar v. Wilaon, 4 Serg. & Watts, 102. 

(d) 1 Story, Eq. Jur. § 322; Green v. fFiniery 1 John. Ch. 27 ; HawUif v. Mm- 
litu, 7 John. Ch. 174. 

A trustee cannot bargain for himself so as to gain an advantage. Forbes v. 
Ross, 2 Bro. C. C. (Am. ed. 1844,) 431, and note (6); Sckid^elin v. Stewart, 1 John. 
620 ; Broum v. Rickds, 4 John. Ch. 303 ; Evertson v. Tappen, 5 John. Ch. 4&7 ; 
Van Home v. FomUi, 5 John. Ch. 409 ; 1 Fonbl. Eq. b. 2, ch. 7, § 6, note (p), 

(e) 1 Story, Eq. Jur. § 322; Davoue v. Farming, 2 John. Ch. 252 ; Er parU 
Benneiy 10 Ves. 381. 
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stituted for specific performance of the contract, under which he had 

in 1772 purchased the Southroead estate, was heard ; and 

* a decree was made, establishing the contract ; and direct- [* 338] 

ing, that the assignees should pay what should be found 

due on account of the purchase-money, ^d that all parties should 

join in a conyeyance to them. 

In March 1795 the bankrupt died ; having by his Will, dated the 
3d of March, 1790, given all his property to his wife and after her 
death to the petitioner ; who in 1797 filed a bill in the Court of Ex- 
chequer for an account of the bankrupt's estate and an application 
thereof to his debts, and that she might be let into possession of 
Southmead ; and that Smith might convey that estate to her ; ofier- 
ing to pay eJl such debts proved under the Commission as were not 
discharged ; and for an injunction to restrain the sale of South- 
mead. In 1798 that bill was dismissed ; and the injunction dis- 
solved. 

After that bill was dismissed, upon the 18th of October, 1798, 
Smith put up Southmead estate for sale by auction at Bristol ; and 
it was purchased by Jones, the solicitor to the Commission, for 
12,030/. Jones and Smith also bought up several debts, proved 
under the Commission, at the rate of lis. in the pound. The 
petitioner claimed as a creditor under a judgment given to her by 
her father ; and she took the stock in execution. As representative 
of her &ther and on her own account she became in 1795 con- 
siderably indebted to Smith, as surviving assignee, for rent of the 
Southmead estate, and for the stock ; which waa purchased by the 
bankrupt from his assignees; and Smith having commenced two 
actions against her, she confessed two cognovits to him, to secure 
that debt. 

£6,015 of the purchase-money was paid into the Bank by Jones 
in a cause prosecuting by Smith ; and was laid out. 

* The prayer of the petition was, that the sale of the [• 339] 
Southmead estate may be set aside ; and that Jones may 
account for the rents, &c. ; that an account may be taken of the 
bankrupt's estate received, or which but for his wilful default might 
have been received, by Smith ; tliat it may be applied in satisfaction 
of the debts, and the surplus be paid to the petitioner ; that Jones 
and Smith may not be albwed to receive dividends on the debts 
purchased by them upon any larger sum than they actually paid for 
such purchases; and if it shall appear unnecessary to have the 
Southmead estate sold for payment of the debts, that it may be 
conveyed to the petitioner ; and that Smith, the assignee, may be 
removed. 

The affidavits in support of the petition stated, that the petitioner 
in her own right and as representative of her father and otherwise 
had proved debts to the amount of 2000/. At the time of the sale 
of the Southmead there was a lease on it, granted by Smith to 
Weekes ; which was a great prejudice to the sale ; and a notion 
prevailed, that no title could be made ; and it sold to great disad- 
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vantage. In 1801 a dividend of only 8#. in the pound had been 
paid ; though there was sufficient to pay 20s. in the pound, leaving 
a considerable surplus. The solicitor and assignee threatened to 
arrest the petitioner upon the cognovits ; though she offered to set 
off the amount of that debt from her dividends. They applied to 
her after the sale of Southmead to sell her dividends: but she 
declined the proposal ; as they offered only lOs. in the pound, and 
refused inspection of the accounts ; and at last exhibited imperfect 
accounts. 

The affidavits against the petition stated, that the sale of South- 
mead took place under a resolution of the creditors at a meeting at- 
tended by the petitioner. The bill filed by the petitioner 
[* 340] was dismissed with costs for * want of prosecution. The 
sale was duly advertised. A valuation by John BiUingsley, 
an experienced judge, that it would sell for at least 12,0002. was 
laid before the creditors ; by whose direction it was to be put up at 
10,000/.; and to be sold without reserve, if any one bid more. 
Smith and Jones recommended it to be put up at 10,500/; but 
were over-ruled by t|ie other creditors ; one or two of whom signi- 
fied to the deponent Jones, that if he thought it worth more, he 
might bid as far as he pleased for it. Jones was present at the 
auction; and bid; and after numerous biddings the estate was 
knockeci down to him at 12,030/. The auctioneer declared, that no 
person was bidding for the vendor. The sale was very numerously 
attended ; and there were several bidders : but the chief competition 
lay between Jones and two gentlemen of fortune, whose lands ad- 
joined ; and no one besides those three bid beyond about 10,300/. ; 
and it would have sold for about that sum, if Jones had not bid. 
The general opinion' was, that the estate was purchased dear ; and 
saveral of the creditors or their agents were present ; and appeared 
highly pleased with the sale. Before the sale Jones asked the as- 
signee, if he had or saw any objection to his being a bidder on 
his own account ; who declared he had not ; but should think the 
creditors benefited thereby ; as the more bidders the better. 

The affidavits farther stated the causes of the delay from difficul- 
ties as to the title, and the embarrassed state of the bankrupt's affairs, 
which led to an arrangement to let Jones into possession ; the re- 
mainder of the purchase-money carrying interest till the sale could 
be completed ; that Rawdon, a son-in-law .of the bankrupt, and his 
largest creditor, c^me to Bristol ; and having examined the accounts 
was pleased with the sale, and satisfied as to the causes of 
[* 341] the delay ; and at his request Jones paid * Smith 2000/. in 
farther part of his purchase-money, and the interest of the 
remainder. 

About two months after the dividend was declared the eldest son 
of Smith was taken ill, and died ; and Jones hearing, it was the 
assignee himself, became alarmed at his situation; and obtained 
from all the creditors except the petitioner and two or three smal^ 
creditors a confirmation of the sale, dated the 9th of September, 
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1801, expressed to be for obviating all objections and questions as 
to the sale to Jones ; with a direction to Smith and all future as- 
signees to complete the same, as soon as it could be done. 

The affidavits fiirther stated, that Rawdon having expressed a 
wish for a larger dividend, Jones proposed to pay a fiu'ther part of 
the purchase-money to Smith to enable him to make a fiirther divi- 
dend of 5«., before the title was completed, having the consent of 
him and some other of the principal creditors ; or, that, as he (Jones) 
computed, the farther dividend might be about 9a. in the pound, he 
would have no objection, if they wished it, to pay Rawdon and his 
sbters-in-law, Catherine and Amelia James, who were large creditors, 
9s. in the pound in full of their farther dividends ; when they ac- 
cepted the 99. in the pound ; which Jones immediately remitted ; 
and they expressed great satisfaction with his conduct. A few 
months after the confirmation of the sale of Southmead was executed 
to Jones he purchased of several other of the principal creditors 
their farther rights and dividends at 9«. in the pound, solely with a 
view to his own security for the reasons aforesaid ; and the creditors, 
from whom he purchased the same, were content. Jones also relied 
on the circumstance, that the peace had taken place, and 
the consequences to him * from the difference in the value [* 342] 
of stock in the event of setting aside the purchase. 

The Attorney Oeneral [Hon. Spencer Perceval], Mr. Piggott, and 
Mr. CutteUf in support of the petition. — ^The objection will be taken, 
that this application is too late : but that will not avail. There was 
an instance in the Court of Exchequer in a similar case, where the 
objection, that the bill was delayed for nine years, did not prevail ; 
and in the same case it was also considered sufficient, that one cred- 
itor complained ; though the rest did not stir. Under the circum- 
stances this sale cannot stand : a sale of the estate of the bankrupt 
to the solicitor under the Commission. The whole estate passes into 
the banking-house of one of the assignees : no dividend, no account, 
for several years, till the brother of another assignee becomes solic- 
itor ; and gets possession of the whole. The terms of the sale were 
altered ; and the alterations were very material ; and of a nature 
extremely to affect the sale : namely, that the deposit should be paid, 
not to Smith, the assignee, but to Jones, the solicitor ; who was to 
avail himself of the assignee's license to him to purchase ; also, if 
the title should not be approved by the Counsel of the purchaser, 
he was to be at liberty to be off the contract, and to pay no forfeit- 
ure. Upon this point there is no difference between the solicitor 
and the assignee. There is no prindple of public policy applicable 
to the oixe, that does not apply equally to the other. The influence 
of the solicitor, going hand in hand with the assignee, is immense. 
The general principle, as to a trustee purchasing for his own benefit, 
is established by the case (1) in the House of Lords, 
and the late case before * your Lordship, Ex parte [* 343] 

(I) M'KenxU v. The York BuUdhge Cbrnpony. 
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Lacy (1) ; and the case of Otoen ▼• Faulkei (2) was the case of 
a solicitor. In Ex parte lAnwoodj before Lord Rosslyn, though 
there was a chaige of fraud. Lord Rosslyn clearly held, that 
from the mere circumstance of being solicitor the sale could not 
stand ; and in Ex parte Churchill (3) that was the only ground. 

As to the other point, the purchase by the solicitiHr of the debts 
at an under-yalue, the mischief is still more considerable. The so- 
licitor has an interest to represent the estate as much less solvent 
than it is. Aware, that the result of the accounts will give twenty 
shillings in the pound, he contracts for the purchase of debts at 
seventeen shillings in the pound ; and defers the dividend. Those 
purchases must be considered made for the benefit of the estate. 
Smith, the assignee, is interested with the solicitor in the purchase 
of some of the debts. The consequence of permitting this in these 
commercial towns will be, that offices will be opened for the pur-* 
chase of debts. 

Mr. Manafieldy Mr. Richards^ Mr. RamUbff and Mr. Stanley^ for 
Jones, the Solicitor, and Smith, the Assignee. — ^If this sale is set 
aside, it must be upon a general, invariable, rule ; no imputation 
being made of improper conduct. The circumstance of the solicitor 
bidding, the auctioneer having declared, that all the bidders were 
real bidders, must from his knowledge of the value have greatly en- 
hanced the biddings ; and for that reason in Wren v. £fr- 
[*344] ion your Lordship was * struck with the circumstance, 
that the agent had not disclosed, that he was bidding on 
his own account. The point in Owen v. FouBcea was certainly new. 
The case of the assignee stands upon a very difierent ground from 
that of the solicitor. The former is trustee for the benefit of the 
creditors. He is the person to sell. His business is to setde the 
conduct of the sale, to appoint the time and place, &c. The case 
of the solicitor in bankruptcy is perfectly difierent; and is also dis- 
tinct from that of a solicitor under a decree for sale ; whose duty it 
is to sell, to prepare the particular, and to manage the whde. Ad- 
mitting, that is often done by the solicitor in bankruptcy, it is not in 
the course of his duty. If this is put upon a general rule, it must 
go upon a general principle, not upon accidental circumstances. As 
to the inquiries made of Jones, suppose, the tenant was referred to : 
would that prevent him from purchasing ? If the principle is pushed 
to the utmost, the managing Clerk of the solicitor could not be the 
purchaser. In the case of M^Kenzie v. The York Buildings Cow- 
pany the purchaser was the agent for the sale of the estate. 

But, if this general rule, that the solicitor under the Commission 
cannot buy under any circumstances, exists, then the acquiescence 
of the petitioner must be considered, and the great change of cir- 
cumstances, making it impossible to put Jones in- the same situation, 
and the injurious consequences to him. The acquiescence is the 



1 

(1) Mte, vol. vL G35, and the notes, 630; vol. iii. 753. 

(2) Ante, vol. vi. 630, note. 
~ i 1801, before Lord Rosslyn. 



(2).^ 
(3) In: 
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Stronger from the previous opposition. The confirmation obtnined 
by Jones is accounted for ; and no imputation can arise from that 
circumstance ; the party conscious, that he had purchased fairly ; 
but hearing, tliat there was reason to suppose, the sale might be dis- 
puted. The delay, that has taken place under this Commission, as 
fully accounted for by the circumstances. 

* As to the purchase of the debts, the creditors think [* 345] 
themselves much indebted to Jones for such an advance in 
the situation of this estate. 

The ^Attorney Oeneralj [Hon. S. Percevaljy in reply. — ^If there is 
any value in the principle as to assignees, trustees, &c. purchasing, 
your Lordship will not attend to small circumstances of distinction, 
from the difficulty of finding out the real circumstances. The cose 
of the solicitor under the Commission comes within almost all the 
mischief of the assignee. The solicitor does the business of the 
assignee. All the information is between them. The solicitor must 
look into the title, supply the particular, &c. 

The Lord Chancellor [Eldon]. — ^This doctrine as to purchases 
by trustees, assignees, and persons having a confidential character, 
stands much more upon general principle than upon the circum- 
stances of any individual case. It rests upon this ; that the pur- 
chase is not permitted in any case, however honest the circumstances ; 
the general interests of justice requiring it to be destroyed in every 
instance ; as no Court is equal to the examination and ascertain- 
ment of the truth in much the greater number of cases. The prin- 
ciple has been carried so high, that where a trustee in a renewable 
lease, endeavored fairly and honestly to treat for a renewal on ac- 
count of the Cestui que trust, and, the lessor iK)8itively refusing to 
grant a renewal for his benefit, the trustee, as he very honestly might 
under those circumstances, took the lease for himself, it was held, 
that even in such a case it is so difficult to be sure, there was not 
manc^ement, a difficulty, that might exist in a much greater degree 
in many other cases, having the same aspect, that the lease taken by 
the trustee from a person, who would not renew for the benefit of 
the Cestui que trust, should be considered taken for his 
benefit; and * should be destroyed rather than that the [*34G] 
trustee should hold it himself under those circumstances. 

As to assignees under a bankruptcy, there have been many fair 
cases : but it is obvious, that in many instances, when the Commis- 
sion is taken out, schemes are laid for all the benefits to be made 
by assignees, solicitors, &c. making the thing beneficial for them- 
selves (1) ; and considering, that in the assignees is vested the whole 
property, that the conduct of bringing it to sale, the time and man- 
ner of the sale are very much in their power, the creditors seldom 
having so large an interest as to make it an object to dispute the 
difference of a sale to A. or B. ; the bankrupt, with perhaps no inter- 
est in the surplus, but for the present at the mercy of the assignees, 

(1) See, ante, vol. vi. 1. 

VOL. VIII. 17 
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bis whole property in their hands, his person not free, considering 
the opportunity of the assignees to deal for their own benefit, more 
amply afforded and more out of 4he reach of investigation, those 
trustees are more especially within the general principle. 

As to the purchase of the debts, I cannot distinguish that from 
the case of an executor ; who cannot buy for his own benefit debts 
due from the testator's estate. Any stranger may. But the execu- 
tor is bound to do his best for the estate ; and the assignee is as much 
a trustee as an executor ; and being precisely within the range of 
the same principle cannot acquire the difference. As to the solici- 
tor, if there is any utility in applying the principle against the 
assignee, the application as against the solicitor is more loudly called 
for. He is to do his duty to the assignees, enabling them to do 
their duty to the creditors ; always remembering also their 
[* 847] duty to the * bankrupt ; if by a fair, prudential, and cau- 
tious, dealing with the estate a surplus can be secured. 
Upon the same principle, that requires the assignees to make no 
benefit, the solicitor, who is to direct and inform them in the very 
jact, by which they are to make no benefit, cannot possibly make a 
benefit. 

> But in this particular case Jones did advise and collect informa- 
tion as to the purchase, and mingle himself with the transaction ; and 
was therefore properly referred to. I believe, he acted purely at 
the moment of the sale: but the circumstances show, how -necessa- 
ry it is, that those who have duties to others imposed upon them, 
should not deal for themselves. If Jones meant to go above 12,000/., 
which was the valuation of Billingsley, it was not according to his 
duty, requiring him to advise the assignees as to the sale, to acquiesce 
in the advance of any creditor to put it up at 10,0002., and the ob- 
servation, that he might bid up. If he was bound to state his judg- 
ment to those, who were to sell, he ought not to take the chance of 
buying it in for less, if he had predetermined to bid more. He 
ought to have desired the assignees to put it up at 10,500/., because 
he meant to bid that sum. I believe he purchased at a price then 
understood to be the full value; for I proceed, not upon the under- 
value, but upon this principle ; that there is that general rule in this 
Court ; which under such circumstances would not permit that pur- 
chase to be held, if recently disputed. It applies with more force 
to the solicitor under the Commission buying the debts. 

The transactions since the sale taken altogether will not take the 
case out of the geneml rule. Then the terms, upon which the sale 
is to be undone, remain to be considered, and the acquiescence. As 
to the account, if the circumstances of the estate require 
[*348] a management •different from the usual course, so that 
ultimately a dividend is not made for a number of years, 
that species of management, not according to the usual course, 
should be looked at with jealousy and attention. In such a case 
therefore, ordinarily speaking, a general account is due. 
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April 9th. The Lord Chancellor [Elbon]. — ^My opinion in 
this case is purely upon the principle. Upon farther con^sideratilon 
I have no. reason to think, the sale was not fairly had for what was 
considered at that time by all the parties a good price ; and in a 
moral view Jones dealt as fairly and actively for the creditors as if 
acling for himself. But notwithstanding that I am clearly of opin- 
ion, principle requires (^d I add the ^circumstance of a sale by 
auction) that an assignee under a Coionmission of Bankruptcy can- 
not buy the property sold under it, unless he shakes off the charac- 
ter altogether ; putting himself altogether out of the trust ; and not 
then without a little more than merely parting with the character. 
If the principle is right as to the assignee under the Commission, a 
fortiori it is necessary to adhere to it in the case of the solicitor. 

The principle as to trustees is certainly stated very differently in 
different authorities. It is not my opinion, that it must be shown, 
that the trustee has made an advantage ; as it is stated in some of 
them.. The case I put of the infant as to the lease negatives that. 
The principle is, that as the trustee is bound by his duty to acquire 
all the knowledge possible, to enable him to sell to the utmost ad- 
vantage for the cestui qw trusty the question, what knowledge he has 
obtained, and whether he has fairly given the benefit of that knowl- 
edge, to the cestui que trust, which he always acquires at 
the * expense of the cestui que trust, no Court can discuss [*349] 
with competent sufficiency or safety to the parties. In 
this paper of petitions in bankruptcy there is an instance of a solic- 
itor under a Conunission, finding, he can make a bargain to sell a 
leasehold estate for 1400/., keeps that in his own breast ; and makes 
a bai^in with the assignees for the purchase of It at 350/. The 
danger of collusion with the assignee in such a case is obvious. 

Another case might happen ; and, I believe, has happened. A 
persoii, knowing, not only the surface value, but, that there arc nfm- 
erals, buys upon the rent ; and gains all that advantage. How can 
that be found out, if he chooses to deny it? Therefore the Courts 
have said, it is better for the general interests of justice, that in 
some cases a loss should be sustained by the cestui que trust, than a 
rule should be established, which would occasion loss in much more 
numerous cases. The sale by auction is evidence of fairness un- 
questionably : but that makes no difierence as to the principle. 
There are, I know, different opinions, from the case of Whelpdale v. 
Cookson (1) : in which case I believe Lord Hardwicke did act upon 
that circumstance. My opinion is otherwise, for it is obvious, that, 
though it may not come up to its true value, the trustee or solicitor 
bringing it to sale may have a great deal of information, which may 
bring it up to a price, beyond that, which it may reach at an auction : 
for instance, in the case of the mines : if the solicitor or assignee Jinows 
that circumstance, he may buy under a knowledge, which some of 
the others at least have not. So there may be a great many clan- 

(1) 1 Vea. 9 ; see, ante, vol vi. G28; v. 689, and the note. 
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destine dealings, which may bring it to a price far short of that, 
which would be produced, if full information was given. 

In this case, Billingsley's valuation, stating it to be worth 12,000/. 
at least, was known to the assignee and some of the credit<H8. 
Was not that material for the others to know ? With the knowl- 
edge of that valuation the estate was bought at a small increase : 
whether with reference to that valuation, or not, the fact is very ma- 
terial ; and the direction at the sale to put it up at 10,000/. : in con- 
sequence of which Jones intending to give 10,500/. might have got 
it for 200/. less. 

As to the dividends, it is not contended, that an assignee can buy 
dividends. It goes upon the old principle, that an executor cannot 
buy the debts due from the testator. First, the possession of the 
property gives him the opportunity of dealing for the purchase. All 
the gain he gains upon ordinary principles for those, who are enti* 
tied to the property. But also the principle, upon which I have be- 
fore proceeded, applies to both the assignee and the solicitor. My 
opinion is, that, if there is any species of trustee or agent, against 
whom the principle ought to be strictly held, it is the assignee in 
bankruptcy, and the agents for him. In the case of general trus- 
tees the party may have ample means from other sources. But the 
assignee has the bankrupt and his property altogether under his own 
disposal, and means of working upon him much more than trustees 
in ordinary cases have. So as to the solicitor under the Commis- 
sion. With regard to creditors, to what a scene it would open, if 
either of them could buy the dividends for his own benefit. I go 
upon the naked principle ; for upon these affidavits it is very strong, 
that the family of the bankrupt dealt with Jones, and state them- 
selves as perfectly satisfied with his dealing with them. 
[*351] *But upon the general principle it is obvious, that bank- 
ruptcy would become a stock in trade, if the solicitor can 
throw all difficulties in the way ; making that the means of buying 
the dividends himself. 

Next, as to the terms. It is suggested, that these estates will sell 
better in lots. That was not thought of before. But the solicitor 
or assignee might be in full possession of the circumstance, that 
they would sell better in lots ; and yet could not be fixed with that. 
I think, the method I followed in Ex parte Lacey was right. I ad- 
mit, the principle, with the exception of some doctrine of that kind 
by Lord Thurlow, has been rarely applied. The cestui que truit 
must either let him have the land, or put him in the same situation, 
as if he had not had it ; and in that case he must have all the 
money he has advanced returned with interest, accounting for the 
rents received. His other claims cannot be maintained. First, up- 
on all, that has passed since the sale, there is not sufficient to con- 
stitute that species of acquiescence to bar the principle ; though 
acquiescence in many cases ought to have that eflfect. It is clear, 
the mere diflerence of the price of stock cannot have that effect. 
Suppose, the stock, instead of advancing, had fallen : I could not 
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compel him to take it. Then what right has he to the rise ? He 
is set whole according to the principle of this Court by having 
the principal with interest at 5 per cent, in this particular case, 
upon the ground, that upon his bargain, if it stood, he must have 
paid 5 per cent. On the other hand there must be an account of 
the rents and profits received by him, till he became the tenant 
himself, to be applied in the usual way, to the interest, and after- 
wards to sink the principal ; and from the time he took possession 
to be charged with an occupation rent. After the account is taken, 
if the money is not ready, they must either consent to 
have • the estate put up in one lot, as in £r parte Lacey^ [* 352] 
or give that proposition, that can make good, and with 
promptitude, that they will in a reasonable time clear the account ; 
so that they may have the advantage of putting it up in lots. 
There must be an inquiry as to substantial improvements, if any ; 
and the Master may state any thing as to lasting repairs. 

As to the claim of interest upon the money advanced by Jones 
for the purchase of the dividends, there is considerable difficulty, 
upon this ground ; that if in all cases you are to allow interest, it 
may be for the benefit of the assignee or solicitor to buy the debt ; 
even knowing, thtit the sale will be set aside ; as by getting the in- 
terest he may get more than tlie other creditors. I will therefore 
direct the Commissioners to calculate the dividend upon the debts 
purchased to the amount of the original proof: out of these divi- 
dends Jones and Smith shall receive what they paid for the debts 
respectively ; and I will reserve the consideration, whether they are 
to have interest upon the price they gave for these debts, till I see 
the final distribution as to the bankruptcy. 

With respect to the question, now put, whether I will permit 
Jones to give up the office of solicitor, and to bid, I cannot give 
that permission. If the principle is right, that the solicitor cannot 
buy, it would lead to all the mischief of acting up to the point of 
the sale, getting all the information, that may be useful to him, then 
discharging himself from the character of solicitor, and buying the 
property. Infinite mischief would be the consequence in a number 
of cases. On the other hand I do not deny, that those interested 
in the question may give the permission. The rule is, that a trustee 
shall not become the purchaser, until he enters into a fair contract, that 
he may become the purchaser, with those interested. I 
♦repeat as to Fox v. Mackreth (I), that in pressing for [*353] 
an issue it was argued upon a raise principle ; for the 
question was, not, whether the price was fair between the trustees 
and cestui que trutt at the time, but, whether a person, who had a 
confidential situation previously to the purchase, had at the time 
of the purchase shaken off that character by the consent of the 
cestui que trust, freely given, after full information ; and bargained 
for the right to purchase. It is a question therefore of prudence, 
for the creditors and the person entitled to the surplus to decide 

(l)2Bro.C.C.400. 
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for themselves, whether they will permit him to buy; and no 
Court can say ab ante^ they will permit this: for circumstances 
may exist at the time of the second sale, that the Court cannot 
know. 

The order declared, that Jones, as the acting solicitor under the 
commission, is not entitled to hold the purchase of the estate against 
the consent of any of the creditors, or the person entitled to the 
surplus of the bankrupt's estate, if any ; and that Smith, as assignee, 
and Jones, as solicitor under the commission, could not buy the divi- 
dends for their own use. 

1. See, anUj the notes to WkUkooU v. Lawrenotj 3 V. 740, and the note to Ex 
parte Reynolds^ 5 V. 707, as to the general principle which prohibits any person 
from becoming the purchaser'of that which he is employed to sell ; and that, 
although a lessor may have refused to renew a lease for the benefit of a cef<ti» que 
irtut of the original lease, yet, if the trustee take such renewal in his own name, 
he will be obliged to assign the renewed term to the cedtd j^ue trusty and account 
for the profits made between the interval of renewal and assignment ; see Keeck v. 
Sandfordj SeL Ca. in Cha. 62. Of course, the rule would be stronger when the 
lessor had shown no disinclination to grant a new lease to the ee«fu» que (nu<, and 
such eeelui que trust was also an infant, and, as such, standing more especially in 
need of the protection of a Court of Equity ; BUwett v. 3ft2e«, 7 P. C. 128 (fol. 
edit), GrMn v. €hifin, 1 Sch. & Lef. 354 ; see also the no& to Lister v. LUter, 
6V.631. 

2. The rule repeated in the principal case, that, as assignees cannot buy the 
estate of the baiucrupt, so they cannot buy, for their own benefit, any interest in 
such estate — assignees being as much trustees as executors arc, who are not 
allowed to buy, for their own benefit, debts due fh>m the testator's estate — had 
been previously laid down in Ex parte Lacof^ 6 Ves. 628. 

3. As to the efiect of inadequacy of consideration in avoiding a contract, when 
one of the contracting parties, who seeks to support the bargain, held a confiden- 
tial situation, making it his duty to dispose of the property to the best advantage, 
see the notes to Crowe v. Ballard^ 1 V. 215. 



COOKE, Ex parte. 
[1803, April 9.] 

Though a bond by a husband to pay a sum in the event of his bankruptcy or in- 
solvency to trustees for the purpose of settlement cannot stand against the 
creditors, the property of the wife may be limited to the husband, until he 
becomes bankrupt, d&c. and from that event for his wife and children; and 
where in articles for such a settlement the husband covenanted to give a bond 
for 50001. upon the same trusts, and had received all her fortune without making 
any settlement, proof was admitted under his bankruptcy, not only ibr the 
amount of her property agreed to be settled, but the 5000L, or so much as the 
value of 0ie property of the wife would extend to beyond the sum agreed to be 
settled. 

Bt articles dated the 12th of September, 1794, previous to 

the marriage of the bankrupt Garden, it was agreed, 

[* 354] that real * estate in the county of York, of which the 

wife was seised, should be conveyed to the use of the hus- 

VOL. VIII. 17* 
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band in fee, and that other estates, in Lancashire and Bristol, of 
which she was also seised, should be conveyed to trustees for the 
separate use of the wife, and after her decease, according to her ap- 
pointment; and in default of appointment, to her absolutely. 

As to her personal property it was agreed, that 10,000/. part 
thereof, should be vested in trustees, upon trust to pay 200Z. a year 
to her separate use ; and the surplus dividends to be paid to the 
husband, until he should become bankrupt, or insolvent ; and then 
upon trust to the separate use of the wife, and after her death for 
the childl^n of the marriage : if no children, the principal to go to 
the survivor of the husband and wife ; and it was agreed, that the 
residue of the perspnal estate should be paid to and received by the 
husband, if he should be living, when his wife should attain twenty- 
one, in right of marriage ; and be applied by him to his own use ; 
he first executing a bond, (which he covenanted to do) in the' penal 
sum of 10,000/., with condition to pov 5000/. at the end of six 
months from the date of the bond ; and it was declared, that the 
said bond should be to the intent only, that in case Garden should 
at any time during his life become a bankrupt or insolvent, or, if he 
should be insolvent at his decease, then and in any of such cases 
the trustees should forthwith put the bond in force against Garden, 
his heirs, executors, &c., and should stand possessed of the money 
upon the same trusts as were declared concerning the sum of 10,000/., 
except that the husband should not be entitled to the interest during 
his life, if he should survive his wife ; but that the principle on the 
death of the wife should go, as it would have done on the death of 
both husband and wife; but that no suit should be 
* instituted against the husband on the bond, except he [* 355] 
should become bankrupt or insolvent : and if he should 
die without having become a bankrupt, &c. the bond should be 
delivered up ; and the 5000/. be considered part of his personal 
estate. 

The marriage took place soon afterwards. The wife attained the 
age of twenty-one. The estates were not settled ; ^nd no bond was 
executed. 

The executor of the wife's father transferred to the husband 
16,050/. 4-per cent. Annuities; and paid him 1,660/. I8s. lOd,; 
which was the whole personal estate of the wife. The husband and 
wife sold the Lancashire estate for 500/. ; and the husband received 
the money. 

The trustees were permitted to prove the 10,000/., agreed to be 
settled out of the personal estate, the whole of which had been re- 
ceived by the huslNind, and the 500/. produced by the sale of the 
Lancashire estate : but a question being made, whether the sum of 
5000/. could be proved, the petition was presented by the trustees 
for that purpose ; which stood some time for judgment. 

The Lord Chancellor [Eldon]. — As to the 5000/. the wife is 
entitled to prove, if not for that sum, for so much of the residue of 
the value of the real and personal estate beyond 10,000/. as may 
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constitute any part of that 5000Z* Lockyer v. Savage (1) has set- 
tled, that, though there is great difficulty, if the husband is to give 

a bond, with condition to pay money in the event of his 
[* 356] bankruptcy, upon the point, * whether the demand is not 

fraudulent against creditors, you may limit the property of 
the wife to the hysband, until he becomes bankrupt, and from that 
event to her separate use, and to the children afterwards ; that prop- 
erty, in which he might have had, if not a bankrupt, either a partial 
interest with her or a separate interest. 

That was followed in Ex parte Archer before Lord Thurlow ; who, 
I am sure, confirmed that. There have been cases (2) both before 
Lord Thurlow and Lord Rosslyn, in which each of mem held, that 
if it was not the case of a settlement of part of the wife's property, 
but a bond by the husband, it would not do. I do not enter into 
those decisions. In BurdotCn Case before Lord Rosslyn, a petition 
upon the marriage of a lady, be did not over-rule the doctrine, but 
expressed some doubt about it ; and would not have that covenant 
inserted in that marriage settlement. There is nothing else that 
throws a shade upon those two decisions. 

But farther, in this case, if more doubt was thrown upon those 
two decisions, yet here, if the wife has done her part according to 
this marriage contract, she ought to be permitted to prove tlie 50002., 
if there was that sum beyond the 10,000/., or so much as there was 
beyond that sum ; as, whatever inaccuracy there is in this, it is a 
settlement resting in covenant and articles. The marriage was upon 
an agreement to be carried into execution by future acts ; and there- 
fore if there is any mode of sufficiently providing against bankruptcy, 
the Court ought substantially to provide against it in the execution 

of such an article. The bond here is to become due six 
[* 357] months after the marriage. It is true * there is a trust 

upon it, that no use is to be made of it unless in the cases 
of bankruptcy or insolvency ; which might give rise *to questions, 
whether it was a fraud upon creditors. It is sufficient to say, that 
after those two cases the doctrine ought to be considered as settled ; 
and it is no prejudice ; for if her fortune was lent to the husband to 
trade with, why is she not to be a creditor, when the event has hap- 
pened, which makes it unsafe for her to trust it any longer with 
him ? 

TJie order directed an inquiry, whether any estate of the wife 
remained unsold ; and if so, that it should be settled upon her ; and 
after such settlement, that the petitioners should be permitted to 

(l)2Str.947. 

(2) Ex parU HiUy Ex parte Bemut, 1 Cooke's Bank. Law, 2^2, 233; 5th edit 
228, 229; Oth edit 238, 240; 8th edit hj Mr. Roots, 251, 253; post. Ex parte 
HinUm, vol. xiv. 598 ; Higinbotham v. Holmt, £r parte Hodgsoiiy xix. 88, 20^ and 
the note, 99, Ex parte Vert ; Mttrphy*a Case, Er parte Meaghan, 1 Sch. & Lef. 
44, 179; Htfrginson v. Kellifj Ex parte OxUy^ Ex parte Venner, 1 Ball & Beat 
252, 257, 260; Ex parte Yowns:, Buck. 179; 3 Madd. 124 ; JfiUon v. Cnenwoodj 
I Swanst 471 ; Ex parte Taaffe, 1 Glyn &. Jam. 110. 
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prove ihe sum of 50002. or so much thereof as the value of the real 
and persona] estate of the wife will extend to pay beyond the lO^OOO/., 
agreed to be settled. 

A coNTHfOENT settlement of his own property, by a trader, upon his wife, to 
take elFect in case he shouhl become a bankrupt, or die insolvent, would be a lim- 
itation so obviously adopted with a view to evade the bankrupt laws, and to defeat 
the just demands of creditors, that, as against them, it could not be supported ; but, 
though a trader cannot settle his property on such a fraudulent contingency, his 
wife may, before marriajge, stipulate to allow her husband the use of har fortune, 
so long as he shall continue solvent, yet at tlie same time provide that, in case of 
his bankruptcy, it shall return into her own disposal : Higinbotham v. Holmt^ W) 
Yes. 1)2; Higsimon v. KeUy^ 19 Yes. 207; Ex parU Hinton, 14 Yes. 598; Ex 
parte Yaungy S Mad. 130 ; In the matUr o/Murphj, 1 Sch. &, Lef. 49; In the mat- 
ier of Meaghatiy 1 Sch. & Lef. 180 ; Htgpnson v. Kellyy 1 Ball & Beat 256. 
And, if it be clearly shown that it was the fortune of the wife to which such stip- 
ulations as aforesaid were intended to apply, although, by mistake, the settlement 
may represent it as the property pf the husband, a Court of Equity may correct 
the inaccuracy of such recital, and giveefiectto the settlement : Exj^artt Venner^ 
1 Ball & Beat 260. So, if the security be in the shape of a bond from the hus- 
band, though as his bond merely it might be void against his creditors, yet, if it 
appeared that the real object was to secure the wife's own fortune, that might do : 
Ex parte Hodgsony 19 Yes. 207; SUwelw v. Paivon«, decided by Lord Hardwickc 
on tne 4th of December, 1736. The foflowing statement of the last-cited case is 
extracted from Mr. Forrester's ms. " In the year 1709, a treaty of marriage was 
carried on between the plaintiff's father, on her behalf, and Joseph Staveley, her 
husband (as he afterwards became); upon which, the father agreeing to give her 
a 1,000/. portion, tho husband did on his part agree, that the said 1,000/. should 
remain and be to the father, his executors and administrators, in trust for tho 
plaintiff, in case the said Joseph Staveley should fail and become insolvent in 
trade ; the money was paid to the husband : whereupon, and previous to the mar- 
riage, Staveley gave bimd for 2,0002. conditioned for payment of 1,000/. and a 
judgment was acknowledged, with a defeasance, upon repayment of the said 
1,000/. In the year 1734, tho husband became a bankrupt And now the ques- 
tion was, whether this agreement should protect the 1,000/. from the commission, 
and whether the wife should have the advantage of it For the plaintiff, was cited 
a case of Lockyer v. Savage^ decided 27th November, 1732, in scaccario (in the L. 
C. B. Pengelly's time), where, upon marriage, the sum of 3,000/. being ike vnfe^s 
portion, was vested in trustees in trust for the husband for life, tlien for the wife 
ibr life, and then for the issue of tlie marriage, and, if no issue, for the survivor of 
the pvties to the marriage, and the executors or administrators of such survivor; 
ivith 9l proviso, tliat if the husband, who was a trader^ should happen to fail in 
trade, from thenceforth the trust should be for the wife to her sole and separate 
use. The husband became a bankrupt, and the trust was decreed to be good, 
and that the wife was well entitled to it during the coverture. Lord Hardwicke 
said, ^ The question in the case now before me is, whether tliis be such a contract 
as creates a debt good against the assignees ? The agreement was made previ- 
ous to marriage ; me parties contracting on one side were the father and wife, 
and the money moving from the father he might give in what manner be pleased. 
Nay, the Jvery instrument which recites the payment of the money to the husband, 
recites also the contingency upon which it is to be brought back again. What is 
there unreasonable in this ? There may, indeed, be cases so circumstanced as to 
make such an agreement fraudulent, as being prejudicial to trade in general ; but 
there is nothing of that in the present case. The time, likewise, when this agree- 
ment was made is to be considered: .the bankruptcy did not happen till twenty- 
five years afterwards; and can it be thought that any collusion was intended 
against creditors, when the husband was in such circumstances as to carnr on his 
trade all that time ? To be sure, there was a possibility that he might fail ; but 
it is not probable that any fraud was intended by this agreement I admit that, 
in Lockifer and Savat^c's case, the money remained in the hands of the trustees ; 
but was it not for the Imsband's benefit? And doth not a commission of bank- 
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ruptcy affect all equitable as well as all legal righti that a man hath ? If so, the 
fact of the money remaining in the trustee's hands, and never being paid to the 
husband, will ma^e no difference ; for, if the a^rreement in the case cited had not 
been ^d, the commission would have afiected the money in the trustees' hands, 
as if It had been actuallypaid to the husband.' Lord Hardwicke accordingly 
decreed for the plaintiff. There is a note of the case of Lodtyer v. Savage^ in 2 
Eq. Ca. Ab. 260." 



BROOMHEAD v. SMITH. 

The Lord Chancellor and the Master of the Rolls. 

[1802, August 12, 13, 14 ; Dec 18, 28. 1803, April 9.] 

The practice of issuing an Attachment without an affidavit previously filed, in 
opposition to orders of the Court, to be corrected in future (a). 

The Plaintiff was arrested on the 6th of August, 1802, under an 
attachment issued on the 2d of August, returnable the 3d of No- 
vember, for breach of a writ of execution of the decree, pronounced 
in this cause at the Rolls. 

The Plaintiff appealed from the decree ; directing him << to take 
upon himself" certain debts ; and presented a petition to the Lord 
Chancellor ; praying, that the attachment might be set aside, and 
the Plaintiff discharged, on the ground, that the attachment was 
irregular in two respects : first, that no affidavit was filed 
[*358] in the * Affidavit Office : secondly, that no entry was made 
with the Register. These objections were taken under sev- 
eral orders of the Court (1). 

The first order as to filing the affidavit, which is confirmed by 
several subsequent orders, directs, that all affidavits, except those 
only, which belong to the Supplicavit Office, shall before the same 
shall be exhibited in Court, or otherwise produced, in order to ground 
any orders, writs, process, or proceedings of Court thereupon, be 
brought into the Office for registering Affidavits, and be there duly 
filed and registered ; and that no copy of affidavit be made or sul>- 
scribed but by the Sworn Register of Affidavits, or his Deputy for 
the time being ; and that no Counsel at Law, nor any of the Six 
Clerks or other clerks or officers of this Court, nor any solicitors of 
causes there depending, shall from henceforth offer to read or give 
in evidence to the Court any affidavit, that is not first filed and reg- 
istered in the said Affidavit Office, and attestation thereof given by 
a copy under that officer's hand, or his deputy ; and that neither the 
Six Clerks, nor any of the Cursitors, nor the Register of the Court, 
their clerks or deputies, do make, pass, or enter, any orders for at- 

(a) See 1 Smith, Ch. Pr. (Am. ed.) 80, 81 ; ib. ch. 10, p. 136; 1 Barbour, Ch. 
Pr. b. l,ch.2,§2, p.55,56. 

(1) Orders SSd January, 1029: Hilary, 1646; 26th April, 1647. See Ord. 
Chan. 8, 50, 54 ; Mr. Beames's edit. 55, 107, 113. 
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tachmcnts, commissions of Dedimus poiestatemy or other commis- 
sions, writs, processes, or proceedings, grounded upon an affidavit, 
unless the said affidavit be first filed and registered in the Affidavit 
Office, as aforesaid. 

In support of the attachment the practice for a great number of 
years was relied on (1^ ; according to which it was sufficient, if the 
affidavit was filed by the return. 

♦The Lord Chancellor [Eldon] directed a reference [*359] 
to the Master to inquire into the regularity of the proceed- 
ing ; that the question might come on upon exceptions ; which was 
the course adopted in Read v. Ward (2) ; and his Lordship declared, 
he would hear it with the assistance or the Master of the Rolls. His 
Lordship also permitted a petition to be presented to discharge the 
Plaintiff in the mean time on giving security to appear at the return 
of the attachment, and an order was made accordingly. 

The Master stating his opinion, that the attachment issued irregu- 
larly, an exception was taken to the report ; which was argued be- 
fore the Lord Chancellor and the Master of the Rolls. 

Mr. Lloydy Mr. Romilly^ and Mr. Johnson, in support of the Ex- 
ception. — ^The ground, upon which the Master's opinion proceeds, 
is, that these general orders were not reversed by any subsequent 
written order. But it is notorious, that many orders of the Court 
arc altered by practice, though no written order, reversing them, can 
be found. A great number of orders since 1755 are produced, 
amply sufficient to establish the practice, that if the affidavit is left 
with the Clerk in. Court, and filed at any time before the return, that 
is sufficient. Many persons must now be in the Fleet under such at- 
tachments. Formerly no attachment issued without a motion ; and 
no order is to be found for that change : nor does it appear, when 
the change took place. If there is no inconvenience in a practice, 
that has prevailed a number of years, the Court will not -alter it ; as 
in Parkinson v. higram (3) ; in which the practice of ex- 
amining witnesses after a * decree before the Master pre- [* 360] 
vailed against the order of Lord Clarendon ; the Lord 
Chancellor and the Master of the Rolls upon that practice presum- 
ing, that either some other order was made, or that the latter prac- 
tice was found more convenient. So in the case of a motion before 
the report, that an accounting party shall pay in a balance appear- 
ing by his examination, schedules or otherwise, to be in his hands : 
formerly ^uch an application would not have been listened to. 

The distinction is expressly taken in a case in Vernon (4), near 
twenty years after the last of these orders ; upon which it is reason- 
able to suppose the practice has prevailed in consequence of the dis- 
tinction so laid down by the Court. The affidavit, if left with the 
Clerk in Court, is as safe as in the Affidavit Office ; and there is at 



1) 1 Ves. & Bea. 327. 
[2) 1 Dick. 76. 

AnU, vol. iii. 003. 

Anon. 1 Vern. 172. 



(3) 
(4) 
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least equal convenience in the modem practice. In some respects 
it is more convenient; for in that case, this Court being always open, 
the process may be had in the vacation : but if it must be previously 
filed in the Affidavit Office, the attachment cannot be issued till that 
office opens ; and it is only notice to the party to go out of the 
r^ch of the process. Some of these printed orders are become 
impracticable : that, for instance, relative to the house-book of the 
Six Clerks' Office (I). There is no sucli thing. There are orders 
strictly prohibiting the Clerks in Court from permitting any person to 
make office copies, except articled clerks : but there are not more 
than five in the office ; and there are others equally difficult to com- 
ply with. The orders, that security for costs shall be given by aU 
PlaintiiTs, have been long in disuse. The Act of Parliament direct- 
ing, that no subpoena shdl issue, till a certificate of the bill filed has 

been produced in the office, has not been adhered to for a 
[* 361] * number of years. This series of practice probably is of 

earlier date than 1755 : but there is not a book in the Affi- 
davit Office prior to that year. At the date of these orders the 
Clerks in Court were not, as they are now, sworn officers of the 
Court. The change in their character may have been the founda- 
tion of the change in the practice. It is singular, that these orders 
are not repeated in the general order of Lord Clarendon and Sir 
Harbottle Grimstone, embracing all the practice of the Court, and 
enumerating the orders. 

All 'the books of practice follow the distinction in Vernon ; and in 
Read v. fVard it is confirmed by Lord Hardwicke's opinion. The 
Master reported, that the attachment issued regularly : but excep- 
tions to the report were allowed ; upon what ground does not appear. 
Affidavits made before the Master are filed in the Master's Office, 
and never in the Affidavit Office ; yet they are constantiy produced 
upon farther directions in violation of those orders. 

Mr. IloUist and Mr. Raithbtfy for the Report. — ^This goes much 
fiirther tiian a question of mere practice. The usage set up against 
these positive orders infringes upon the jurisdiction of the Court and 
the liberty of the subject. Every man deprived of his liberty by 
process out of this Court, a process not bailable, ought to have an 
opportunity of knowing the ground, on which it issues. The affi- 
davit is the only medium, by which the Court can have knowledge 
of the ofience. Rules upon circumstances merely temporary may 
become obsolete : not, when founded upon principles ; which, if 
correct, must continue so. The Clerks in Court by the new charac- 
ter they acquired did not acquire this new authority and jurisdiction. 

There is no foundation for supposing these orders dis- 
[* 362] charged or varied. In James v. PhiUtpi (2), * the report 

of which is generally correct, according to the Register's 
Book, the process was held irregular for want of entry at the Regis- 

(1) Ord. Chan. 52, Ifrifi; 22 Cliar. XL ; Mr. Bcames's edit. 107; see page, 110. 

(2) 2 P. Wm. 057 ; cited also from the RegiBter's Book, 17:30, A. folio, 131. 
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ter's Office* The case in Vernon is a mere dictum^ in opposition to 
the practice. In Read y. Ward it appears by the Raster's Minute 
Book, that the exceptions to the report as to the regularity of issuing 
the attachment were allowed. The Court has required the affidavit 
to be filed, that the party may know where to go for it. By what 
authority can he go to the Clerk in Court, and desire to see it ? In 
Parkinson v. Ingram it appears, that practice, for the Master to ex« 
amine witnesses, had prevailed in all time. The order for filing affi- 
davits does not apply to affidavits before the Master ; upon which 
the Court does not act ; requiring them to be put into the report. 
Upon inquiry at the Office of the Clerk of the Rules it t^ppears, that 
a motion for an attachment is never made but upon an i^davit first 
filed in that office. 

Mr. Lloydy in reply. — Attachments in this Court are not to be 
compared to attachments at law ; which must be upon motion in 
Court All the process of this Court is upon the ground of con- 
tempt, not of execution, as at law. This practice has prevailed in a 
regular series, undisputed, for half a century. 

The Lord Chancellor [EloonJ. — Suppose, a person arrested at 
the end of Trinity Term, had applied at a subsequent Seal ; sug- 
gesting, either, that there was no affidavit, or an insufficient affida- 
vit ; must I not have ordered an affidavit to be put upon the file ? 
The rule cannot be, generally, that a man may be imprisoned 
three months without an opportunity of discussing it. The 
proposition therefore, that the * affidavit, if filed any time [*36d] 
before the return, is in time, must admit this qualification, 
that no complaint is previously made. 

AprU 9ih. The Lord Chancellor [Eldon]. — Our opinion upon 
this case is, that it is not necessary to decide the question of prac- 
tice ; for upon the appeal the Master of the Rolls now agrees with 
me, that the decree ought to have gone farther, and to have stated, 
what the act was, that was to be done ; and the expression, '< taking 
upon himself the debt " is too uncertain to be enforced by attach- 
ment and imprisonment. We are relieved therefore from deciding 
in this case, whether the affidavit is necessary, or not : a necessity 
we are much disposed not to acknowledge, on account of the prac- 
tice of the last fifty years against it, and the number of cases under 
process liable to the same objection, that would be affected by such 
a decision. The best way will be not to decide upon the point of 
practice, but to make an order now, that no such process shall issue in 
future without an affidavit previously filed ; of the propriety of which 
we have no doubt. 

As to the authority which Ion? uninterrupted practice gives to any course of 
proceedinga, see, antcy note 4 to Parfctfuon v. Ivgram, 3 V. 603. 
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WHITE V. LADY LINCOLN. 
THE DUKE OF NEWCASTLE v. KINDERLEY. 

[1803, April S&] 

A coNTiDENTiAL agent, in that character bound to keep re^lar accoonts, having 
neglected to do so, and to preserve voocherB against himself, though he had 
preserved those in his own favor, was on the ground of ffross neglect of dut^, 
not allowed a charge in respect of bills of costs for business done as a solici- 
tor (a). 

Receiver, who does not pass his accounts regularly, not to be allowed poundage (6), 
[p. 271.] 

Br an order made in these causes an inquiry was directed, how 
and upon what grounds the general charge brought on by the exec- 
utors of the late Defendant John Jackson, amounting to 809,045/. 
19f. 6d, had been reduced to the sum of 89/. 2s. Id. ; and from 
what documents and materials the accounts, by which the charge 
was so reduced, were made up ; and Whether Jackson left any books, 

in which the bills claimed by his executors for professional 
[^364] and other business were * entered, or from which such 

bills of cost may be made out ; or from what materials 
they have been or are proposed to be made out ; and whether such 
bills were delivered to the Duke of Newcastle in his life ; and wheth- 
er from the nature of Jackson's employment and the confidence re- 
posed' in him by the Duke it may not be presumed, that such bills 
were paid. 

The Master by his report set forth a state of facta brought in by 
the executors of Jackson ; charging him to the greatest possible 
amount of the Duke's property, which could by any means have 
come to his hands : namely, all drafts drawn by him on the Duke's 
bankers, payable to himself or bearer ; ascertained, as the Defend- 
ants allied, from the banker's books : all fees due to the Duke as 
Auditor of the Exchequer, exclusive of those paid into the bankers ; 
oscertained by an account in the Duke's hand-writing and by the 
banker's books : all fees of an office in the Customs, exclusive of 
thos^ appearing by the banker's books to have been paid in to the 
bankers: rents received by Jackson, appearing by his accounts: 
sums received of the Duke's trustees, not appearing to have been 
paid into the banker's : ascertained by the Duke's receipts, indorsed 
on the deeds : the net rent of a house, till sold ; ascertained by the 
lease and the agreement for the sale : fines due to the Duke as Lord 
of the Manor of Byfleet, while Jackson was steward, ascertained by the 

(a) See 1 Story, Eq. Jiu-. § 4G8 ; Story, Agency, § 203, § 332, § 33:3 ; Lupton v. 
White, 15 Ves. 439-442; Hamond v. Holiday, 1 Car. & Payne, 384; Dodge v. 
Titeston, 12 Pick. 328 ; Middteditch v. Sharland, ante, 5 V. 87, and note ; Lord 
Hardwicke v. Vernon, ante, 4 V. 411 ; 418, and Mr. Hovenden's note (1). 

(b) See farther, as to the obligation of receivers to account and the mode of 

accounting, v. JoUand, ante, 72, note; 1 Smith, Ch. Pr. (Am. ed.) 645; 

Ayckboum Ch. Pr. (Lond. ed. 1844,)5»i, 285; Edwards, Receivers in Chancery, 
ch. 14, p. 498| d ieq. 
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Court books and accounts : sums to the probable amount of 14,089/. 
135. on the presumption from the correspondence found and reports 
of conversations : interest of portions for the younger children of 
Henry, Duke of Newcastle, till raised ; ascertained by indentures of 
mortgage : rent till the sale, and purchase-money, of certain prem- 
ises ; ascertained by the agreement with the tenants and deed of sale : 
the value of plate sold, ascertained by the valuation of the 
* purchaser: and the amount of all sums raised by the [*365] 
Duke on bonds or mortgages, which did not appear to be 
otherwise disposed of by him ; ascertained by the securities, or drafts, 
and the entries in the bankers' books of such other disposition. 

The state of facts on the other hand discharged the estate of 
Jackson of payments by him on the Duke's account by drafts on the 
bankers, and otherwise ascertained by receipts and vouchers ; and 
sums paid in to the bankers, to the Duke's account ; ascertained by 
the bankers' books. 

It was then stated, that by the difference between the amount of 
the chafge and discharge, and by omitting sums, alleged to have 
been paid by Jackson by drafts on the bankers, payable to persons 
by name, some items, which on re-examination did not appear 
chargeable to the Duke, sums paid by Jackson since the Duke's 
death, and the amount of the bills of costs, included in the general 
charge, (such bills not forming part of the cash account,) the general 
charge brought in was reduced to 89/. 2$. ld.y so far as such charge 
consisted of payments on the cash account only. 

The Master farther stated, that no account, document, or materi- 
als, had been produced as the ground of such reduction except in 
the alleged grounds in the state of facts ; and he found, that Jack- 
son did not leave any books, in which the bills claimed for profes- 
sional and other business done were entered ; nor any regular jour- 
nal or ledger or books of payments on account of business transacted 
by him for any other persons, such as are usually kept by professional 
men in the law ; and that the materials, from which the bills have 
been, or are proposed to be, made out, consisted of memorandum 
books and papers to a very voluminous extent, containing 
♦ entries of payments and proceedings in causes, drafts of. [*366] 
deeds, abstracts of titles, &c. 

The Master upon consideration of the circumstances, by which it 
appeared, that Jackson was appointed by the Duke his attorney and 
solicitor in 1776, and that in the year 1779, the Duke appointed him 
his confidential agent and auditor of his steward's accounts ; and 
gave written directions to his bankers to honor Jackson's bills and 
drafts, and to settle all accounts with him on the part of the Duke ; 
and also directed his deputies at the Exchequer and the Custom 
House to pay all his fees from time to time to Jackson ; that in 
1781 the Duke appointed him receiver of his Clare Market rents ; 
that from 1777 down to the death of the Duke Jackson kept no 
regular account of his receipts on account of the Duke, ahhough he 
kept great numbers of vouchers for large sums of money disbursed 
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for the Duke ; and as Jackson did not by his answer to the bill filed 
against him set up any demand against the estate of the Duke ; as 
it appeared that Jackson did make out and deliver to the Duke his 
bills for business done down to the year 1779 inclusive ; and as it 
did not appear, that he ever afterwards delivered, or made out, any 
bills, or ever made any demand upon the Duke for any business 
done for him, and considering the implicit confidence, which the 
Duke appeared to have reposed in Jackson, and from the length of 
time, during which he was employed by the Duke, the nature of his 
employment, and the circumstance, that it did not appear that any 
demand was ever made upon, or bills made out against, the Duke by 
Jackson, except in the instance aforesaid, it ought to be presumed, 
that the bills claimed by the executors of Jackson for business done 
by him were paid ; and if such presumption was not permitted to 
take place, there were no means, by which complete justice 
[♦367] could be done • to the estate of the Duke of Newcastle in 
taking the account between that estate and the claim set 
up by the executors of Jackson : whose duty it was to have kept a 
regular account of all his receipt£| on account of the Duke of New- 
castle ; and whose n^lect so to do had deprived the estate of the 
Duke of the means of charging Jackson's estate with such receipts. 

Exceptions to the report were taken by the executors of Jackson, 
for stating, that it ought to be presumed, that the bills for business 
done were paid ; which having been fully argued by Mr. Piggotty 
Mr. HoUisty and Mr. Coir, in support of the Exceptions, and the 
Solicitor General, Mr. Lloyd, and Mr. Pemberton, for the Report, 
stood for Judgment. 

April 25th. The Lord Chancellor [Eldon]. — ^The simple fact, 
that such a charge as this could be carried in by the representa- 
tives of the person, who, as the man of business, had the care of 
the property and interests of the debtor, is of such a nature, as of 
itself to call for very serious, vigilant, and jealous, attention from the 
Court, upon principles of public policy. The executors of Jackson 
very properly for the purpose of disentangling the business aflbrded 
facilities by exposing banker's books, bills of costs, and other docu- 
ments ; to enable the other parties to understand the nature of the 
charge, and to make a charge in reduction of that demand. Jack- 
son's paper's furnished nothing that could claim the character of an 
account of any of his transactions from his first connection with the 
Duke to his death. The fact, that by inference drawn from sucti 
materials as they had, upon calculations of what might probably 
have been Jackson's receipts, this demand was reduced to the sum 
of 89Z., this fact occurring in the transactions of the man 
[♦ 368] of business of the deceased, also ♦ calls upon the same 
I ground for the serious, vigilant, and jealous, attention of 

the Court. I never remember in any case an instance of circum- 
stances similar to these : a demand by an agent upon his principal 
to this amount, discharged by this sort of argumentative, hypotheti- 
cal, account. The Master having disallowed the whole charge. 



1808.] WAITS 9. LADT LINCOLN, ITC. 368 

LfOrd Alvanley ordeied him to proceed upon the account. With 
great deference to that authority I doubt, whether the cause, as fiir 
as relates to this matter, might not have been stopped in that stage : 
I do not mean concluded ; but that it ought then to have b^n 
stated, that under all the circumstances, if the executors were to 
make any demand against the estate, they ought to have substan- 
tiated it by filing a bill to establish it. It has been observed, and I 
agree in it, that the iirst report of the Master ought to have been 
made in a suit for an account of all dealings and /transactions, not 
for a general account of the debts of the testator. Lord Hard- 
wicke's opinion was, that, where difficulties arise, in matters of Law 
and Equity, it is more fit, that such a particular case should be se- 
lected to constitute the subject of a bill, and be heard as a cause, 
than ttiat the Court should struggle with the difficulties and imper- 
fections as to the evidence, which must attend the proceeding in the 
Master's Office, without averments particularly to bring before the 
Court the facts and the important points, as matters of Equity. 
This case was however referred back to the Master to proceed in 
the account ; and when it came before Lord Rosslyn, it was again 
referred to the Master for an inquiry, how the charge was reduced, 
whether Jackson left any books, &c. ; and whether frbm the nature 
of his employment and the confidence reposed in him it may not be 
presumed, that the bills were paid. 

I do not mean, that irregularity in an attorney's ac- 
counts is a * ground for saying, he shall make no demand. [*369] 
It will press him with more difficulty in making the de- 
mand : but if finally he can make it out by documents and proofs, 
which the Court can receive, he must be paid. But the difficulty 
upon Jackson is, that he is not to be looked at as a mere attorney ; 
but as standing in various other relations, in which he was placed 
during the life of the Duke, and since his death ; and the true ques- 
tion is, whether, attending to the obligations flowing from those re- 
lations, the same conclusion follows, as if it was the mere case of a 
demand by an attorney against his client. This is a question, not of 
mero negligence and irregularity, but of negligence and irregularity 
combined with a gross neglect of duty. Jackson stood in different 
situations with regard to his duty to the Duke in the periods, while 
he was merely sdicitor, and while he was general agent, auditor, 
land-steward, and manager. With reference to those latter charac- 
ters this Court must for the safety of mankind lay down as a rule, 
to be departed from only upon very special circumstances, that a 
man standing in that relation is bound to keep regular accounts of 
his transactions on behalf of his employer ; not only, as he appears 
in this instance to have done, upon his own part, accounts of his 
payments, but also, on behalf of his employer, accounts of his receipts. 
As a general proposition nothing can be stated more mischievous, 
tlian that this Court would readily act at the end of nineteen or 
twenty years, when no regular accounts have been kept, upon such 
conjectural, argumentative, and irregular, grounds and documents, to 

VOL. VIII. 18 
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PAUL V. COMPTON. 
[1803, April 22.] 

Bequest to such of the children of A. as B. shall by Will direct, and, in default 
of such direction, among the children share and share alike. B.'s disposition 
bv Will in favor of the children living at her death, established against the 
claim of one bom afterwards, under the general words (a). 

Words of recommendation, or precatory, or expressing hope, &c. if the objects 
and subject are certain, are imperative ; and create a trust fb\ [p. 380.] 

Bequest to the children of A. vested at the age of twenty-one: tnerefore those bom 
after one has attained that age, are excluded (c), [p. 380.] 

John Woodfield by his Will, dated the 28th of IVfarch, 1776, 
made the following residuary disposition : 

<< And as to all the rest and residue of my estate and eiTects I 
give and bequeath the same unto my said trustees ; in trust to put 
and place the same out at interest, in their names, in some 
[* 376] of the public parliamentary funds ^ * and in trust, that they, 
my said trustees, or the survivors or survivor of them, or the 
executors or administrators of such survivor, do pay the interest 
thereof unto my said wife, during her natural life ; and after the 
decease of my said wife, then in trust to transfer and apply the 
capital, in which the said rest and residue shall have been placed, 
unto such of my said daughters, and such of their children, as my 
said wife shall by her last Will and Testament order and direct ; 
hereby expressly recommending to my said wife, in case my said 
daughters should have any more children, to provide in her Will for 
such child or children as may be hereafter born of my said two 
daughters, or either of them, so as to make as nearly equal with my 
present grand-children as may be ; and by de&ult of such disposi- 
tion by my said wife by Will then in trust to divide all the said rest 
and residue among the children of my said daughters share and 
share alike ; and in trust during the minority of my said grand- 
children, to employ the interest of their respective shares in the said 
rest and residue towards their maintenance and education respec- 
tively, or to the increase of their respective capitals, as my said 
trustees shall think proper." 

The testator died on the 9th of May, 1776 ; leaving his widow 
surviving ; who died on the 4th of April, 1784 ; having by her 

(a) As to the admission or exclusion of after-bom children, see 2 Williams, 
Executors, (2d Am. ed.) 797, 798 ; Middleton v. Mtstenger, anitj 5 V. 136, note (a) ; 
Mifen v. Muen, 2 M'Cord, Ch. 256; Andrews v. PartingUmf 3 Bn>. C. C. (Am. 
e^.'l844,) 404, note (a); Hill v. Chiomumj ib. 391, 392, and notes; & C. onie, 1 
V. 405, note (6). 

(b) See to this pomt Bull v. Vardtfy anie^ 1 V. 270, note (h); Moggridgt v. 
Thadcwdl^ antt, 7 V. 36, 6, note (d), and cases cited ; Pierson v. Garnet, 2 Bro. C. 
C. (Am. ed. 1844,) 231, note (c) ; Wynne v. Hawkins, 1 ib. 179, and notes ; Hartand 

' ; Poi " - « - 



v. Trigg, ib. 144, note (a) ; Pope v. Pope, 10 Sim. 1 ; Bidi v. Bull, 8 Conn. 47 ; 
Malim v. Keighleij, ante, 2 V. 333, note (a) ; 2 Story, Eq. Jur. § 1068, § 1068 a, et 
seq., and notes, 
(c) See HosU v. Pratt, ante, 3 V. 730. 

VOL. VIII. 18* 
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Will, dated the 21st of March, 1781, among other things given and 
bequeathed all the residue of her late husband's estate and effects, 
which she had power to dispose of in pursuance of his last Will 
and Testament, as therein is mentioned, to trustees ; declaring the 
following trusts : 

<< In trust to pay the interest, dividends, and produce, thereof 
unto my said daughters Esther Compton and Sarah Paul 

* to be equally divided between them for and during their [* 377] 
natural lives ; and from and after the death of my said 
daughter Esther Compton, then I direct, that one moiety or half part 
of the interest and dividends of the said residue shall be paid and 
applied to and for the maintenance and education of my grandsons 
Samuel Woodfield Compton and Richard Compton, until they shall 
attain their respective ages of twenty-one years ; and upon tbieir at- 
taining that age then I direct, that the said one moiety or half part 
of the said residue shall be equally divided between them share and 
share alike ; but in case either of them shall happen to die in the 
life-time of their said mother, or after her death, and before attain- 
ing the said ages of twenty^ne years, then the share of him so 
dying of and in the said moiety of the said residue shall be equally 
divided amongst all the children of my said daughter Esther Comp- 
ton ; and in case of both their deaths before the time aforesaid then 
the said moiety shall be divided amongst the other surviving chil- 
dren of my said daughter Esther Compton, as before directed in 
case of the death of either of them, my said two grandsons ; and 
from and after the death of my said daughter Sarah Paul then 
I direct, that the other moiety or half part of the interest and divi- 
dends of the said residue, shall be paid and applied to and for the 
maintenance and education of all and every of her children as shall 
be living at the time of her death, until they shall respectively attain 
their age of twenty-one years ; and upon their attaining the said 
age then I direct, that the said moiety or half part of the said resi- 
due shall be equally divided between them or the survivor of them, 
share and share alike : but in case it shall so happen, that upon the 
death of either of my said daughters there shall not be any child or 
children living of either of them, then I give the whole 

* of the said residue of my said husband's estate and [*378] 
effects unto my surviving daughter, her executors, and 
administrators." 

The bill was filed by the three surviving children of Sarah Paul, 
to have the Will established and the trusts canied into execu- 
tion ; and under a decree directing the accounts, and inquiries 
tts to the children, the Master's Report stated, that Sarah Paul 
died on the Ist of February, 1802, leaving the Plaintiffs her only 
children surviving ; that Thomas Compton had by his wife Esther 
Compton deceased seven children ; of whom four were born in the 
life of the testator, and one of those four died in his life. The 
other three were born after the death of the testator ; one of whom, 
Esther, was born after the death of his widow, namely, in Decem- 
ber 1788. 
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The Report also stated that Nathaniel Paul bad by the Defendant 
Sarah Paul> his late wife, four children : one, who was born in the 
life of the testator, and died noon after him ; and the three Plaintiffs, 
all bom after the death of the testator, but in the life of his widow. 
The cause coming in for farther directions, a question arose upon 
the claim of Esther, the daughter of Esther Compton, as one of 
the cestuU que tnut under the Will of her grandfather. 

Mr. jRomtSy and Mr. HoUiit^ for the children bom before the 
death of the widow. — ^The authorities for holding words of recom- 
mendation to amount to a trust are certainly very strong : but in 
this Will they cannot have that effect ; as it would prevent the ap- 
pointment of the wife. To produce that effect the objects must 
be certain. The description of children hereafter to be born must 
necessarily be restrained to the life of the testator's wife ; 
[*379] for, if it is to be extended ferther, to * the lives of the 
daughters, she could never make an appointment ; unless 
she appointed in general terms. The period, at which they are to 
take in default of appointment, is the death of the widow. Upon 
the construction, that this is imperative, and that there was no dis- 
cretion, none of the children, for whose benefit this provision was 
intended, could have any enjoyment during the life of their mother. 

Mr. Roimellj for the Defendants. — ^This is a trust for the children 
upon all the cases : Harding v. Glyn (1), Harland v. Trigg (2)y 
Wynne v. Hawkins (3), Pierson v. Gamett (4), Malim v. Ketgh- 
hy (5), and others there referred to. In this case the objects are 
sufficiently certain ; as they must be ascertained in the lives of their 
mothers. The testator certainly contemplated children afterwards 
to be bom ; and the distribution is not limited to any period. The 
attainment of the age of twenty-one by one child certainly would 
exclude those afterwards born (6) : but Esther was born, before any 
other child attained that age. Unless the period of distribution, the 
attainment of that age by one child, is to determine it, the deaths 
of the daughters must. There is nothing to confine the period of 
distribution to the life of the testator's wife. The effect of the dis- 
position to the two daughters for their lives is to postpone the distri- 
bution of the capital till their deaths or the attainment of the age of 
twenty-one by one child. The appointment therefore, beyond the 
interest given to the two daughters for their lives, is void. 
[*380] *The Lord Chancellor [Eldon]. — ^Tbe cases upon 
words of recommendation have, I take it, now settied this 
rale : whether the terms are those of recommendation, or precatory, 
or expressing hope, or, that the testator has no doubt, if the objects, 
with regard to whom such terms are used, are certain, and the sub- 

fl) 1 Atk. 469. 

m lBro.C.ai42. 

(3 Ibid. 179. 

(4) 2 Bra. C. C. 38, 2aa 

(5) MUy vol. iL 3^ 529 ; see the note, i. 272. 

(6) Ho^ V. PraU, anie, vol. iii. 730; see the note to that cuBe, 732; Barring- 
ton V. !?Vts<ram, vi. 345. 
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jects of property to be given are also certain, the words are consid- 
ered imperative ; and create a trust. But the questions are very 
difierenty whether the words of a will create a trust or a power. If 
the words are imperative, they do not create a power ; but they exe- 
cute themselves by the force of the terms. 

Upon this Will according to all reasonable construction the testa- 
tor meant, that those children only should be the persons, for whom 
the wife was to provide by her act, who were born in her life. 
Whether the daughters take any interest in the residue, must depend 
upon the act of the wife. He does not create any trust among 
those objects, to be selected by the act of his wife : but he provides 
objects to answer the character of Cestuis que trust, in case .she does 
not provide objects, whom she has the power to select by her Will. 
In the conclusion of the will he does not state, at what time the 
shares of the children are to be actually paid to their hands ; for 
the interest of the residue is to go towards their maintenance, or to 
the increase of their respective capitals ; supposing those shares 
already become a part of their capitals. But, attending to the 
former part of the Will, it is clear, putting out of the case the in- 
terests of the daughters during their lives, the children would be ^ 
entitled to payment at the ages of twenty-one of the interests they * 
were to take under the description of children. Therefore those 
born after that period would notwithstanding the generality of the 
words be excluded. The construction for the Defendant 
Esther has this consequence ; * that the widow could not [*381] 
before her death tell, what she was to do ; except that she 
was by her Will to make some appointment ; the effect of which 
must necessarily be suspended till tne death of the two daughters. 
The most rational interpretation upon the whole is, that she was to 
embrace all the children under the execution of the power, that 
should be born in her life-time. The other construction would pre- 
vent their having a share till the death of their mother ; as the Will 
must then be supposed to contemplate children, who might not 
come into being, until the eldest had attained the age of forty in- 
stead of twenty-one. No line can be drawn between children born, 
when she was to execute the power, and a period, that, if she died 
before either daughter, must be uncertain, the death of the survivor ; 
and then she could do no more in the exercise of her discretion than 
that, which amounts to no discretion : namely, that all the children, 
however many, should have equal shares. 

Therefore, without affecting any decision upon these words of 
recommendation, &c., I am of opinion, the meaning of this Will is, 
that she, who was to execute her power by Will, was to take those 
as the objects of her disposition, who were bom, before that Will 
was to have effect : t. e. born before the death of the testatrix. 

That words of recommendation in a will have, generally, the force of an im- 
perative direction, and create a trust: see, ante, note 2 to Bull v. Vardy, 1 V. 
702 ; note 4 to Moggridge v. ThackwtU, 1 V. 464. And, for the qualifications of 
that general doctrine, see note 2 to PigoU v. BuUockj 1 V. 479. 
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2. The rule stated in the piincipal case, that the jMuties who are professedly 
made the objects of disposition, under a power of appointment, ouji^ht to be in ex- 
istence at the time when such power is exercised, had been previously intimated 
in Hodcley v. Mawbey, 1 Ves. Jun. 150 ; and see note 4 to that case, ante. 
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PaACTicE of moving to pay money into Court forthwith altered. In future a day 
must be named (a). 

Mr. Daniel, for the Plaintiff, moved, that he may be at liberty 
to transfer stock to the Accountant General. 

The Lord Chancellor [Eldon] diredted, as a general rule, that 
in future upon these motions a day should be named (1) ; 
[* 382] ♦ and said, that, where an order is obtained to pay money 
into the Bank at a given time, and is not acted upon, the 
Court will inquire, whether there hasbeen any former order; and if 
there has, will make the party show cause, why he shall not pay 
interest. 

His Lordship observed the consequences of ordering money to be 
paid in forthwith ; and mentioned a late instance, where an order 
in those terms was not acted upon for five years. 

When a writ of execution issues for payment of money, if the money be duly 
paid, according to the existing practice, the costs are borne by the party at whose 
application the writ issued ; but, if the defendant has been taken on attachment 
for not obeying the writ of execution, the costs may be insisted on before he is 
liberated. By accepting the principal and interest only, and discharging the de- 
fendant, the claim to costs will be gone : CoUins v. Cnunpe, 3 Mad. 391. But it 
should be observed that, by the bill now before Parliament, for the rejrulation of 
the practice of the Court of Chancery, it is proposed that, when a writ of execution 
of anjT decree or order shall, after ten days from the date of such decree or order, 
duly issue against any party who shall, afterwards, comply with such decree or 
order, such party shall nevertheless pay the costs of suing forth such writ of exe- 
cution and of serving the same, if the same shall have been served. And, by the 
same bill, it is farther proposed, that every, order, pavment of money, or transfer 
of stock to the account of the accountant-general, shall direct such payment or 
transfer generally, without limiting any particular time for the same ; but the 
Court shul, if it think fit, direct that no writ of execution of the order shall be 
served until such certain time as the Court shall think proper, and which sliall be 
specified in the order. 
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ALDRICH V. COOPER. 
DURHAM V. LANKESTER. 
DURHAM i;. ARMSTRONG. 

[1803, Nov. 34 ; Dec. 7, 8, 10. 1803, Afbil 26.] 

Mortgagee of freehold and copyhold estates, also a specialty creditor, haviog 
exhausted the personal assets, simple-contract creditors are entitled to stand in 
his pluce pro tarUo against both the freehold and copyhold estates: the case of 
RMmon v. Twwe being overruled [a]. 

Mortgage of freehold estate, with a covenant, for better securing the payment, to 
procure admission and to surrender a copyhold estate, and in the mean time to 
stand seised in trust for the mortgagee. A primaxy mortgage of both estates ; 
and the freehold not first applicable. 

Instances of the rule, that a person faavinff a double fund, shall not by his option 
disappoint another, who has only one (o), [p. 388.] 

Principle, that a creditor, having two funds, snail take to that, which, paying him, 
will leave another fund for another creditor (c), -Tp. 391.1 

Copyhold estates not liable to debts farther than subjected, [p. 393L] 

Copyhold estate not assets for specialty debts, nor even debts to the Crown, 
[p. 394.] 

Instances of the rule, that a person having a double fund, shall not by his option 
disappoint another, who has only one, [p. 395.1 

Right or legatees to stand in the place of specialty creditors, paid out of the per- 
sonal estate, ajorainst estates descended (cf), [p. 396.] 

Not against specuic devisees ; unless devised subject to debts, or a mortgage (e), 
[p. ;w.] 

The claim to ParaphtmaHa not to be disappointed by the effect of the option of a 
creditor, having a doable fund (f\ [p. 397.] 

In these causes the usual decree was made for an account of what 
was due to the Plaintiff Aldrich, a simple-contract creditor of the 
intestate John Cooper, and all other the creditors ; and, in case the 
creditors by specialty should exhaust any part of the personal estate, 
it was declared, that the simple-contract creditors were entitled to 
stand in their place, &c. 

The 'Master's Report stated, that the testator died seised of free- 

(a) 1 Story, Eq. Jur. § 562, § 563, § 5()4 ; Ram on Assets,' ch. 28, § 1, p. 329, .e< 
seq. ; § 2, p. 336, d$eq.;2 Williams, Executors, (2d Am. ed.) 1219; Sdby v. Sdby, 
4 Ruas. 341; Chmfnne v. Edwards^ 2 Rubs. 289, in notes; Uaydon v. Gooc(, 4 
Munf. 460. 

(6) Ram on Assets, ch. 28, § 1, p. 329. 

(c) 1 Story, Eq. Jur. § 499, § 558, § 559 ; Ckeesehrough v. MtUard, 1 John. Ch. 
4J2, 413; Uaofes v. Jfardy 4 John. Ch. 123; lOng v. Baldwin, 2 John. Ch. 554; 
Sevena v. Cooper, 1 John. Ch. 430; Ram on Assets, ch. 28, § 1, p. 329, et ieq. ; 
Bank of KtrUucky v. Vance, 4 Litt 168; EverUon v. Booth, 19 John. 486; Dorr 
V. Shaw, 4 John. Ch. 17 ; HawUij v. Mancius, 7 John. Ch. 174, 184 ; Mston v. 
Mui^ord, 1 Brock. 267. 

(rf) 1 Story, Eq. Jur. § 564a ; Ltmaa v. Wright, 2 Mylne & Keene, 769 ; Ram, 
Assets, ch. 28, § 3, p. 341, et tea. ; f\>Her v. Cook, 3 Bro. C. C. (Am. ed. 1844,) 
347; 2 Williams, Executors, (2d Am. ed.) 1221. 

(c) Ram on Assets, ch. 28, § 3, p. 343 ; ch. 29, § 1, p. 358; JVorman v. MorrtU, 
ante, 4 V. 769 ; 2 Williams, Executors, (2d. Am. ed.) 1221 ; Ktding v. Brown, 
ante, 5 V. 359, and note (a\ and cases cited. 

(/) SeeBoWon y.Parkhurst, 1 Bro. C. C.(Ara. ed. 1844,) 576, and note(l); 1 
Williams, Executors, (2d Am. ed.) 541, 542; 2 Story, Eq. Jur. § 1376; Ram on 
Assets, ch. 28, § 4, p. 35^-355. 
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hold estates of inheritance, subject to a mortgage made by the intes- 
tate by indentures, dated the 6th of October, 1791, for 13002. ; by 
which indentures also for better securing the payment he covenanted 
with the mortgagee to procure himself to be admitted to copyhold 
estates, and that he would surrender them to the mortgagee ; and 
that until such surrender he would stand seised of the premises in 

trust for the mortgagee. 
[* 383] * The intestate died in June 1792 ; not having been 
admitted to the copyhold estates ; leaving five sisters his 
co-heiresses at law ; who in September 1792 were admitted to the 
copyhold estates as co-heiresses of the intestate ; and immediately 
afterwards surrendered to the mortgagee for Securing what was due 
upon the mortgage and two bonds by the intestate to the mortgagee. 
The widow of the intestate took out administration ; and paid out 
of the personal estate 7672. in part of the mortgage and bonds. 
The personal estate being exhausted, when the cause came on for 
farther directions, a question arose, whether the creditors by simple 
contract, were entitled to stand in the place of the specialty cred- 
itors in respect of what they had drawn from the personal estate 
against the copyhold as well as the freehold estates. 

Mr. Ramillyj for the PkuntifT, said, that, if the question as against 
the copyhold estate could be considered open, the principle is, that, 
where a creditor, who has two funds, chooses to resort to the only 
fund, upon which other creditors can go, they shall stand in his 
place for so much against the fund, to which they otherwise could 
not have access : but he admitted, this case could not be distin- 
guished from Robinson v. Tonge (1). 

Mr. Piggott, for the Co-heiresses, relied upon the circumstance, 
that the only act as to the copyhold estate was the covenant for 
farther security to be admitted and to surrender to the mortgagee, 
and in the mean time to stand seised in trust for him ; showing the 
intention, that the freehold estate should be first applied, as the 
primary fund : the copyhold being only a subsidiary security. 

The Lord Chancellor [Eldon]. — ^The words ** for 
[* 384] * better securing the payment " are not thrown in for the 
purpose of making the freehold estate applicable first : but 
the common form of a mortgage of freehold and copyhold estates is 
to make the freehold liable, with a covenant to surrender the copy- 
bold, in order to save the fine. 

It is necessary to look into the case, that has been cited. Free- 
hold estates are not assets for simple-contract debts ; and I should 
have thought, the same reasoning, that governs that case, would 
have applied to this. 

Dec. 1th, 8thy 1802. Mr. BomiUy and Mr. Stratford, for the 
Plaintiffs. — ^The case before Lord Hardwicke certainly cannot be 
distinguished from this: but it is impossible to support that case 

(1) Stated in Mr. Cox's note, 1 P. Will. 680, 5th edit. 
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upon the principles, upon which the Court has always acted as to 
marshalling assets. That case is not reported upon this point, 
except in Mr. Cox's note ; though it is in several bodis upon others : 
nor has the point been before the Court in any other case : nor the 
ground taken by Lord Hardwicke ever acted upon in any other 
instance. The principle as to marshalling assets is stated in Lanoy 
V. J%e Duke ofAthol (i) : namely, that if a creditor has two funds, 
he shall take his satisfaction out of that fund, upon which another 
creditor has no lien. If it is sufficient to say, the creditor disap- 
pointed had no claim in law or equity upon the fund, that would be 
an answer in every case. In the instance of a simple^contract 
creditor, disappointed by the specialty creditors taking payment out 
of the personal estate, he has no claim in law or equity upon the 
real estate. So a legatee, where the creditors exhaust the personal 
estate, has no claim but what the testator gives him. In 

* Lanoy v The Duke ofAthol the case is put of a mortga- [* 385] 
gor of two estates and a subsequent mortgage of one of 

them to another person : if that estate is insufficient to pay both, 
the first mortgagee shall be compelled to take satisfaction out of the 
other estate, in order to leave to the second mortgagee that, upon 
which alone he can go. The same argument would occur ; that the 
second mortgagee had contracted only for a security upon the one 
estate ; and had no claim upon the other. So a widow is entitled 
to her paraphernalia ; though not against creditors : but if a mort- 
gagee chooses to take them in satisfaction of his debt by bond or 
covenant, a Court of Equity will ascertain the value ; and make her 
a creditor for that upon the mortgaged estate ; Tipping v. Tip- 
ping (2). Upon what ground, if RoMnson v. Tonge is right, can 
she stand as a mortgagee upon the real estate ? The distinction is 
clear, upon Lutkins v. Leigh (3), and Forresters. Lord Leigh (4), 
that the Court will marshal for legatees against a descended 
estate, not against a devised estate: but they shall stand in the 
place of a mortgagee for what he takes out of the personal estate. 
It would be very extraordinary, if the Court would iparshal by placing 
a legatee in the situation of a mortgagee against the copyhold estate, 
and would not do that for creditors. 

Mr. Piggott and Mr. Fonblanqae, for the Defendants. — ^These 
are the copyhold estates of an intestate ; no intention demonstrated 
to subject them to debts by any testamentary disposition. They are 
not assets either at law or in equity : not liable to debts farther than 
by express contract. Robinson v. Tonge is not inconsistent with 
the cases ; considering the subjects, to which they apply. 

* Marshalling is confined to assets ; and goes no farther [* 386] 
than the jurisdiction over them. Copyhold estate is not a 
subject of that jurisdiction ; specialty creditors having no claim upon 

(l)2Atk.444; see p. 446. 
'2) 1 P. Will. 7211. 
^ For. 54. 
Amb. 171. 
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that ; as they have upon freehold estate ; which therefore is roar- 
shaHed. The distinction is, that the specialty creditors have resort 
to the one fund, and not to the other. To the effect of making the 
copyhold estate bear its proportion of the mortgage the heir is bound 
by Robinson v. I'onge : but the Court will not go farther than to 
prevent an election to the prejudice of other claims upon the free- 
hold estate. It is safer to adhere to a case so precisely in point, 
than to unsettle this question, after such a length of time, because 
in other cases there is an apparent contrariety of principle. There 
is no case, in which that has been brought again before the Court : 
much less has that authority been impugned. In all the cases, that 
have been put, the Court was applying the principle of marshalling 
assets. That phrase implies an equitable arrangement of two funds 
of the description of assets. This sort of case must have arisen re- 
peatedly ; and yet there is no instance of a determination the other 
way ; which is evidence of the general understanding. 

Mr. Romitty, in reply. — Robinson v. Tonge is certainly a very 
great authority : but it is to be observed, that it was decided soon 
after Lord Hardwicke got the Great Seal ; and as to the length of 
time and the acquiescence under it, for seventy years, during sixty 
years of that time it was utterly unknown. Mr. Cox, when he pub- 
lished his first edition of Peere Williams hf|d not found that case ; 
and it was not published till 1793. There is no instance of its 
having been admitted or cited as an authority. No case corres- 
ponding with it can be found : neither can I show one over-ruling 
it. There is complete silence on both sides : but that is in favor of 

the Plaintiff; as it is not probable, that a note would be 
[* 387] taken of a decision establishing * no new doctrine ; but 

merely following an established rule. So it must be sup- 
posed, there have been many instances of marshalling against copy- 
hold estate. It is objected, that marshalling is merely a distribution 
of the different assets by such an arrangement as will satisfy all the 
creditors ; and that copyhold estate is not assets. But that, which 
is called marshalling, is merely that rule with respect to the two 
funds, stated by Lord Hardwicke in Lanoy v. The Duke of Aihol ; 
and is called Marshalling Assets merely as being generally applied to 
a case of assets. But the doctrine is applied to other cases ; where 
the parties are living ; as the case, mentioned in Lanoy v. The Duke 
ofAthol, of the two mortgages. So, where the Crown by an extent 
has taken a mortgaged estate ; and deprived the mortgagee of his 
security, the Court of Exchequer has marshalled in his favor by 
letting him stand in the place of tbe Crown upon other funds, not 
comprised in his mortgage. Another instance is the case of a surety ; 
who is put in the place of the creditor against the other securities ; 
though he has no charge against them. That is the common equity : 
Tynt V. Tynt (1) ; and Deering v. Lord Winchelsea (2) ; in which 

(l\ 2 P. Will. 542. 

(2) In the Court of Exchequer. 
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each surety had given a distinct security. The same principle is 
applied in all these cases. 

But can these copyhold estates be said in any just sense not to be 
assets ? In other cases the Court does not proceed against assets. 
Real estate is not assets for payment of simple-contract debts. It 
must be contended, that even if the debtor makes the copyhold 
estate assets, the Court cannot marshal. Suppose, he surrendered 
to the use of his Will ; and devised it for payment of 
specialty debts : can there be a doubt, that * if the specialty [^ 388] 
creditors chose to take satisfaction out of the personal es« 
tate, the simple-contract creditors would be put in their place? 
Why should they not then, where he has made the copyhold estate 
a fund for the payment of this debt by his deed ? 

The Lord Chancellor [Eldon]. — I cannot yet find this case 
among Lord Hardwicke's notes. I feel it to be my duty to under- 
stand the principle of the case, before I confirm it ; or to decide 
against it upon a principle, stated from this place, so clear, that there 
can be no doubt upon it. I was surprised at the case, when it was 
stated. Suppose, there was no freehold estate, but there was a 
copyhold estate ; which the owner had subjected to a mortgage ; 
and died. It is clear, the mortgagee having two funds might, if he 
pleased, resort to the copyhold estate. But would this Court com- 
pel him to resort to it ? If so, the Court marshals by the necessary 
consequence of its act. If the Court would not compel him, is it 
not clear, that it is purely matter of his Will, whether the simple- 
contract creditors shall be paid, or not? That at least contradicts 
all the authorities, that if a party has two funds (not applying now 
to assets particularly) a person having an interest in one only has a 
right in equity to compel the former to resort to the other ; if that 
is necessary for the satisfaction of both. I never understood, that if 
A. has two mortgages, and B. has one, the right of B. to throw A. 
upon the security, which B. cannot touch, depends upon the circum- 
stance, whether it is a freehold or a copyhold mortgage. It does not 
depend upon assets only : a species of marshalling being applied 
in other cases ; though technically we do not apply that term except 
to assets. So, where in bankruptcy, the Crown by extent laying 
hold of all the property, even against creditors the Crown 
has been confined to such property *as would leave the [*389] 
securities of incumbrancers effectual. So, in the case of 
the surety, it is not by force of the contract ; but that equity, upon 
which it is considered against conscience, that the holder of the se- 
curities should use them to the prejudice of the surety ; and there- 
fore there is nothing hard in the act of the Court, placing the surety 
exactly in the situation of the creditor (a). So, a surety may have 
the benefit of a mortgage of a copyhold estate, exactly as of freehold. 

(a) ] Story, Eq. Jur. § 638, § 325 ; CheeKlrwgh v. MiUard, 1 John. Cb. 413 ; 
Hofes V. Ward, 4 JohD. Ch. 130-132 ; CUtwn v. Marrii, 10 John. 584, 539; SU- 
vens V. Cooper, 1 John. Ch. 430, 431 ; l^iriing v. Forrester, 3 B]igh, 590, 591. 



389 ALDiUCH V. GOOP£B| ETC. [1802-3. 

It is very difficult to reconcile this with the principle of all those 
cases between living persons. 

So, also, in a case, which this Court calls a just distribution of the 
effects of a deceased person, a simple-contract creditor has no man- 
ner of hold upon the freehold estate. How then is he allowed in 
this Court effectually to apply it for his satisfaction ? Not upon the 
ground, that it is assets, either by will, or by contract inter vivos ; 
but upon the ground, that the specialty or mortgage creditor having 
two funds shall not by his will resort to that, by going to which he 
will disappoint as just a creditor ; who cannot resort to any other. 
The principle in some degree is, that it shall not depend upon the 
will of one creditor to disappoint another. Then what is the dis- 
tinction as to the copyhold estate ? The question is, whether the 
debtor has not subjected the copyhold estate to the extent of the 
mortgage imposed upon it ; whether he has not decided, that his 
property to that extent shall be liable to some debt ; and the Court 
will extract this farther principle ; that a creditor, who can make it 
liable to that extent, shall not by his will defeat another ; the former 
having two funds ; the latter only one. The principle is farther de- 
monstrated by the cases of contracts by specialty, that do not affect 
the real estate ; as a bond, not mentioning heirs : there, according to 
Lord Hardwicke, there is no marshalling ; as there are not 
[* 390] * two funds ; and therefore no one is disappointed by the 
option of another ; the act of the creditor's will necessa- 
rily originating out of the security he has. Robinson v. Tonge to a 
certain degree relieves simple-contract creditors. The estate is 
charged expressly with the payment of that debt ; and therefore, if 
the freehold and copyhold estates go to different heirs, that charge 
is the foundation for this Court's applying the principle of contribu- 
tion ; not because it is assets ; but, because it is charged, not being 
assets. The effect of that as to simple-contract creditors is, that 
resort may be given to them upon the unexhausted part of the free- 
hold estate ; as the specialty creditors are to a certain degree thrown 
upon the copyhold. 

1800, Dec. 10. The Lord Chancellor [Eldon]. — ^I have looked 
into every booki and can find nothing material upon this point 
either in print or manuscript. No book notices, that there was any 
such point in Robinson v. Tonge : but it is clear from the Register's 
Book by the arrangement of the decree, that the point must have 
occurred. The specialty creditors insisted, that they had a right to 
have the whole copyhold estate applied to the mortgage, in order to 
leave the freehold estate as assets for debts. Upon that case, if that 
decision had not been made, I should have thought, they would have 
had that right. I cannot conceive the principle, upon which that 
decision stands. Mr. Cox had it from a book of Lord Redesdale's, 
a note book of Sir Thomas Sewell ; who, I have no doubt, took tlie 
note himself ; and preserved it as a special case. No case therefore 
can be entitled to more respect. The difficulty is this. Suppose 
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the personal estate to be 1500/., and simple-contract debts to that 
value, and a mortgage of that amount upon freehold and 
copyhold estates. The mortgagee, ^'if he pleases, may [*391] 
call for payment out of the estate pledged. It is clear, if 
no third persons are concerned, the Court would arrange between 
the two estates, if they went to diflferent persons. In that case, if 
no third persons were concerned, and the estates were of equal value, 
that sura would be divided between them ; and the simple-contract 
creditors would receive the whole personal estate. If the mortgagee 
chose to exhaust the whole personal estate, the consequence, if that 
doctrine is right, is, that the simple-contract creditors would stand in 
his place against the freehold estate at least for the proportion of the 
mortgage that estate ought to bear. Why ? That is not the act of 
the testator, nor of the law. There is no more a lien for them upon 
the freehold estate than upon the copyhold. But the Court has 
said, and the principle is repeated very distinctly in The Attorney 
General v. Tyndall (1), that if a creditor has two funds, the interest 
of the debtor shall not be regarded, but the creditor having two 
funds shall take to that, which, paying him, will leave another fund 
for another creditor. If that is so as to simple-contract creditors, 
having no connection with the freehold estate, except that principle 
of Equity, why is not the same principle to apply to copyhold estate ? 
Copyhold estate is not chargeable with debts : neither is freehold 
estate charged with simple-contract debts : but this copyhold estate 
is expressly charged with a debt ; and if freehold estate is applied to 
simple-contract debts, because charged with another debt, why is not 
copyhold estate ? 

April 26th. The Lord Chancellor [Eldon]. — ^This instrument, 
as far as it respects the copyhold estate, is certainly an in- 
accurate security ; for the mortgagor, • covenanting to [• 392] 
procure himself to be admitted and to surrender, and in 
the mean time to stand seised to the use of the mortgagee, not being 
himself admitted, could not with propriety be said in the mean time 
to stand seised ; as after admission in a sense he might. The eflect 
of the deed is an agreement in Equity pledging the copyhold estate 
for the payment of that sum together with the freehold estate ; and 
I state it in these terms ; as I do not understand it to be an instru- 
ment of mortgage of the freehold estate, with no more than a cov- 
enant, that, if the freehold estate should be deficient, the copyhold 
should be a security in aid : but I look upon, it as giving the mort- 
gagee a legal estate in the freehold, and an equitable estote in the 
copyhold ; thereby giving him recourse to two funds for the payment 
of his debt. 

The question is, whether for the sake, if it is necessary, of dis- 
charging the debts, and particularly the simple-contract debts, of the 
mortgagor, the Court will go farther than it appears to have done in 

(l)Amb.<}14. 

VOL VIII. 19 
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a case, which I found, I confess very much to my surprise, in Mr. 
Cox's note. I never had heard of it before. I do not find either in 
print or manuscript, that it has found its way to the notice of the 
public, except through the channel, from which Mr. Cox derived 
his information. There is no other note of it. Yet there is no 
doubt of the authenticity of that note ; for Mr. Cox lias in this, as 
in all other cases, fwhich makes his work of so much value in the 
library of a lawyer^ examined the Register's Book ; which corres- 
ponds with the note. At the same time no notice is taken of that 
case or any other of that date in Lord Hardwicke's notes. In fact 
however the records of the Court prove, tliat there was such a case. 
I understand by the note, that, there being no fund but the freehold 

and copyhold estates, and the mortgage creditor having 
[* 393] ** both those estates in his mortgage, it was desired, that 

Equity, in order to satisfy the specialty creditors, would re- 
quire him to take his satisfaction out of the copyhold estate alone. 
The principle stated by the Court in answer, that copyhold estates are 
not liable either in Law or Equity to the testator's debts farther than 
he subjected them thereto, is undeniably true. But the question is, 
how it is to be applied, when the testator has by contract subjected 
his copyhold estate to the whole of the debt ; though at the same 
time subjecting an estate of another species also to the whole debt. 
I understand the opinion of the Court to have been, considering it a 
due application of the principle stated by Mr. Cox, that none of the 
rules subject any fund to a claim, to which it was not before subject, 
but they only take care that the election of one claimant shall not 
prejudice the claims of others, that there were a freehold and copy- 
hold estate, both liable to the whole mortgage by the contract and 
act of the testator in his life ; that though the specialty creditors 
could not be wholly paid, unless the mortgage was thrown upon the 
copyhold estate, to the intent that the freehold might be open to the 
specialty creditors, yet the copyhold should only bear its proportion : 
that is, that a value should be set upon each estate ; and if that dis- 
tribution of the two funds left any specialty creditors unpaid, they 
must abide by the loss. It is quite clear, this case is by no means a ^ 
due application of that principle, stated by Mr. Cox. Both the 
copyhold and the freehold estates were before subject to the claim ; 
and the converse of that proposition seems in some degree to follow 
from making the election of the mortgagee determine, how far the 

specialty creditors shall or shall not be paid. 
[* 394] * I have had an opportunity of communicating with Lord 

Redesdale upon this case ; and have his Lordship's author- 
ity to say, that he can reconcile it with no principle : that it was as 
great a surprise upon him, as it was upon me ; and he considers it 
as a case standing altogether by itself, and not reconcilable to the 
principles, which govern the Court in a great variety of other in- 
stances. I have also the full concurrence of Lord Redesdale's opin- 
ion, that he would not determine according to that authority. In 
the consideration of this subject the word " assets " has been very 
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frequently used. But when you come to look at the esse of mar- 
shalling, though the term so firequently occurs, the operation is upon 
the principle that the party has a double fund. It is said, copyhold 
estate is not assets. Clearly it is not assets for specialty debts : not 
even for the debts of the Crown. But is freehold estate assets for 
simple-contract debts ? It is not either in Law or Equity. Upon 
what ground then does the Court any, in given cases simple-contract 
debts shall be paid out of the real estate ? Not upon the ground of 
assets ; but upon this; that, not every creditor having a pledge of 
land, but a specialty creditor, has a double fund to resort to. There 
may be a mortgage, for instance, where the instrument in none of 
its parts or obligations would affect the heir. Though be has a 
pledge of the land, it is not as assets, or as a specialty creditor. 
But, if he has a bond, or a covenant in the deed, he is a specialty 
creditor ; whose demand after the death of the mortgagor would 
affect the heir. In that case then the Court says, as that specialty 
creditor by his specialty contract can affect the land, he has two 
funds ; the freehold and the personal estate ; and he shall not by 
his election disappoint the natural and moral equity of the creditor 
by simple contract to be paid out of the single fund, which 
his debt affects. * The simple-contract creditor therefore [* 395] 
has no more in law any claim against the freehold estate 
than the specialty creditor in Bobimon v. Tcnge had upon the copy- 
hold estate. But in the foriher case the Court has said, the caprice 
or election of a bond creditor shall not operate to the prejudice of 
the simple-contract creditor ; and how can a due application of that 
principle be made, if it is not applied, where the specialty creditor 
has a claim against the freehold estate, but not against copyhold es- 
tate as any creditor of any sort, but both estates being pledged and 
made a double fund by the aet and deed and contract of the mort- 
gagor? 

Suppose another case : two estates mortgaged to A. ; and one of 
them mortgaged to B. He has no daim under the deed upon the 
other estate. It may be so constructed, that he could not affect that 
estate after the death of the mortgagor. But it is the ordinary case 
to say a person having two funds shall not by his election disappoint 
the party having only one fund ; and equity, to satisfy both, will 
throw him, who has two funds, upon that, which can be affected by 
him only ; to the intent that the only fund, to which the other has 
access, may remain clear to him. This has been carried to a great 
extent in bankruptcy ; for, a mortgagee, whose interest in the estate 
was affected by an extent of the Crown, has found his way, even in 
a question with the general creditors, to this relief; that he was held 
entitled to stand in the place of the Crown as to those securities, 
which he could not affect ptr directum^ because the Crown affected 
those in pledge to him^ Another case may be put ; that a man died 
having no fund but a freehold and a copyhold estate ; that they were 
both comprehended in a mortgage to A. ; and the freehold estate 
only was mortgaged to B. ; and that B. was not only a mort- 
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gagee of the freehold estate, but also a specialty creditor by 
a covenant or a bond. In that case, as well as in this, it might 
be said, the mortgagee of both estates might, if be thought 
proper, apply to the freehold estate, and exhaust the whole value 
of it. The other would then stand as a naked specialty cred* 
itor ; the fund being taken out of his reach ; and there is no doubt, 
that, being both a specialty creditor and a mortgagee of the free- 
hold estate, but not having any claim as mortgagee upon the copy- 
hold estate, the same arrangement would take place, that he in 
equity shall throw the prior incumbrancer upon the estate, to which 
the other has no resort. 

The cases with respect to creditors and other classes of claimants 
go exacdy the same length. In the cases of legatees against assets 
descended a legatee has not so strong a claim to this species of 
equity as a creditor. But the mere bounty of the testator enables 
the legatee to call for this species of marshalling ; that, if those 
creditors, having a right to go to the real estate descended will go to 
the personal estate, the choice of the creditors shall not determine, 
whether the legatees shall be paid or not. ' That in some measure is 
upon the doctrine of assets ; but with relation to the fact of a double 
fund. Both are in law liable to the creditors; and therefore by 
making the option to go agdnst the one they shall not disappoint 
another person, who the testator intended should be satisfied. That 
is not so strong as, where it is not bounty, but tlie party has by his 
own act in his life made liable to the whole of the debt a copyhold 
estate, not in law liable ; and who having also a freehold estate must 
be understood to mean, that the freehold estate shall be liable ac- 
cording to law to his specialty debts. 
[* 397] * The case is exactly the same with reference to the dis- 
tinction taken, that, where lands are specifically devised, 
the legatees shall not stand in the place of the creditors against the 
devisees ; for that is upon the supposition, that there is in the Will 
as strong an inclination of the testator in favor of a specific devisee 
as a pecuniary legatee ; and therefore there shall be no marshalling. 
But if, though specifically devised, the land is made subject to all 
debts, that distinguishes the case ; for there is a double fund ; and 
as by that denotation of intention the creditor has a double fund, the 
land devised and the personal estate, he shall not disappoint the 
legatee. The case is also the same, where, instead of the case of a 
mere specialty creditor, the land specifically devised is subject to 
a mortgage by the testator ; as in Lutkins v. Leigh (1) : there he 
shall not disappoint the legatee. So the case of Faraphemalia is 
very strong for this proposition ; that, wherever there is a double 
fund, though this Court will not restrain the party, yet he shall not 
so operate his payment as to disappoint another claim, whether arising 
by the law or by the act of the testator (2). 

(1) For. 54. 

(2) Trimmer v. Bmjne, post, vol. ix. 20P. 
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The conclusion therefore is, that the case of BobinHm v. Tonge is 
not reconcilable with the general classes of cases ; and therefore, if 
it is necessary for the payment of the creditors, that the mortgagee 
should be compelled to take his satisfaction out of the copyhold es- 
tate, if he takes it out of the freehold, those, who are thereby disap- 
pointed, must stand in his place as to the copyhold estate. 

1. That, as a general doctrine, when one party has a remedy against two 
funds, equity will not allow the exercise of his option to disappoint another just 
claimant who has only one fund to which he can resort, is well settled : Thimmer 
V. jBc^ne, 9 Yes. 211; Mackrdh v. Symnums, 15 Yes. 339. With respect to the 
application of this doctrine in favor ra lej^atees, when the personal estate of their 
testator has been exhausted by his specialty creditors, see, on/e, note 2 to JhrnS- 
ton y. WorUy^ 2 Y. 62. And, as to the distinction which, in certain cases, is to 
be made, between the claims of simple contract creditors and mere legatees, see 
notes 4, 6, to Kidnty v. Couumaktr^ 1 Y. 436. 

2. Covrholds cannot be bound by a judgment at law: Funtdur v. JZobttuon, 
Piec. in Cha. 477 : nor are they liable to be seized upon an outlawry, (Hit SSng 
V. Budd, Park. 190,) or on an extent: The King v. Vtscouni LisU^nk. 195. 

3. The right of a widow to bona paraphermdia is preferable to the claims of 
legatees, though poetooned to the demands of her husband's creditors : Ckanpion 
V. Gotton, 17 Yes. 273; /ftZson v. Padt, Free, in Cha. 297; LaAf T\frrdt9 cam, 
in Append, to 2d edit of 2 Freem. 304. But, unless they are wanted for payment 
of debts, pcaraphtrwdia will not be taken away from a widow : Flcy v. /Zoy, 2 
Freem. 04 : nor, though the husband may dispose of them as he pleases in his 
lifetime, are they subject to his legacies : Ttpping v. Ttpprng, 1 JP. Wms. 729; 
Sndwn v. Cor6€i, 3 Atk. 369. And real estate, clurged with pajrment of debtsin 
aid of the testatoi's personal estate, may be applied before his widow's forapka^ 
mdia. BoynJUm v. BcynUnij 1 Cox, 106; JVoHkof v. JVMheyy 2 Atk. 78. 
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THE MAYOR AND COMMONALTY AND CITIZENS 
OF LONDON V. LEVY. 

[1802, IIamh 17; 1808, April 26.] 

Demurrer allowed : the bill not alleging widi sufficient certainty, by whom the 
duties, claimed by the city of London, under Letters Patent, m respect of which 
a discovery was prayed in aid of an action, were payable (a). 

Plea may be good m part and bad in part Ground of the distinction in that 
respect between a plea and a demurrer, \p, 404.1 

Though a demurrer cannot be eood in put and bad in part, as to the matter 
demurred to, it may be good as to one Defendant, and bad as to another (b), 
[p. 404.] 

The bill filed against Zachariah Levy, Elias Lopez Pereira, Daniel 
Joseph De Castro, and Daniel Lopez Pereira, stated the title of die 
City of London under Letters Patent, iSth Edw. IV. and 16th 
Charles I., to the office of packing woollen cloths and all other mer- 
chandises whatsoever, with the survey of scavage of measuring, &c., 
such merchandises, as well of the goods and naturaI4M>rn subjects, 
whose father was or should be an alien, as of aliens, and the fees in 
the tables annexed. 

The bill then stated, tliat about the 8th of April, 1799, Daniel 
Joseph De Castro, of the city of London, merchant, who then was, 
and still is, co-partner in trade with Elias Lopez Pereira, of the same 
city, merchant, and with Daniel Lopez Pereira, son of Elias Lopez 
Pereira, made divers entries at the Custom House in the name of 
the said Elias Lopez Pereira, as importer of divers goods in such 
entries ; a copy of which entries was set forth in a schedule to the 
bill. Tlie bill farther stated, that the several goods and wares men- 
tioned in the said entries were in &ct at that time the property of 
Zachariah Levy, of the city of London, merchant, who was and is 
an alien ; and to whom such several goods and wares were reported 
by the masters of the several ships mentioned in the said entries, or 
of some other person or persons, whose goods and wares were liable 
to the payment of the scavage duty ; and the Plaintiffs are therefore 
entitled to receive from the said Zachariah Levy, Elias Lopez Pereira, 
Daniel Joseph De Castro, and Daniel Lopez Pereira, or some of them, 
the amount of the scavage duties payable on the said goods, &c., 

(a) It mav be affirmed as an elementary rule of the most extensive influence, 
that the bill should state the right, title or clium of the plaintiff with accuracy and 
clearness ; and that it should in like manner state the injuiy or grievance of which 
he complains, and the relief which he asks of the Court Story, Eq. PL § 241. 

As to the decree of certainty requisite in a bill ; the effect of uncertain^ ; and 
the mode in which advantage is to be taken of uncertainty, see Story, &q. PI. 
§240-4262. 

The bill should set forth with reasonable certainty the nature of the suit which 
is brought, or if not brought, the nature of the claim or right, to support which 
the suit is intended to be brought, and against whom in particular, it is to be 
brought Stoiy, Eq. PL § 321 ; Wigram, Discovery, (Am. cd.) p. 125, pL 189, 

[h) Stoiy, Eq. PL § 445. 

VOL. VIII. 19* 
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Stating applications to Levy, the two Pereiras, and De Castro ; for 

12/. 13s. 4d. the amount of the scavage duties payable ; 

that the said Defendants refuse to admit, that the* said [''^SQO] 

goods were the property of the said Zachariah Levy, or of 

any other alien or aliens, or person or persons, whose goods were 

liable to the payment of the said duty, and they refuse to discover, 

whose property such goods were, without which discovery the Plain- 

tiifs are unable to proceed at law against them, Levy, dLC, or any of 

them ; suggesting, an intention to commence an action. 

The bill prayed a discovery, whether the goods were not the prop- 
erty of Levy, or of some other and what persons liable to the scav- 
age duty ; and whether Levy was not at that time an alien ; waiv- 
ing all penalties and forfeitures, that may have been incurred. 

To this bill the Defendants put in a demurrer, on the ground, that 
the discovery sought might subject them to penalties. 

Mr. Romilly and Mr. Martitiy in support of the Demurrer. — ^This 
bill states facts, that, if true, may be the subject of an indictment 
for a conspiracy to defraud the city. The bill certainly does not 
state it as a conspiracy ; and they have even been so cautious as to 
omit the common charge of combination : but it is in substance, 
though not in form, a chaise of conspiracy. It is not necessary to 
state, that any indictment is depending, or that there is any inten- 
tion of prosecuting ; for, if it appears upon the record, that the of- 
fence has been committed, the Court will not compel a discovery, 
even of any part of the facts going to make that account. In the 
Attorney General v. Co/f7ian(l), the Defendant, an iron-merchant, 
had imported quantities of iron, defrauding the revenue ; and the 
information called for an account ; waiving all penalties. The De- 
fendant by his answer stated, that two informations were filed against 
him in 1790; charging him with having bribed a Custom House 
officer to make short entries as to four of the ships men- 
tioned in the schedule to this information; *and those in- [*400] 
formations were still depending ; and therefore he ought 
i^oi to be compelled to make a discovery. The Attorney General 
took exceptions to the answer : and it was argued, that the rule ap- 
plied only to what would immediately subject the Defendant to pen- 
alties,' and not to what might be made evidence ; and at all events 
he ought to answer, except as to those four ships. On the other 
side it was insisted, that he was not to discover any thing indirectly 
leading to subject him to penalties ; and Honeywood v. Selunn (2) is 
an authority, that where there are several facts, all of which may 
criminate him, he shall not be compelled to answer as to one ; as in 
Chancey v. FerAoulet (3). The Eoit-India Company v. Campbell (4) 
also was cited. It was urged, that the discovery would furnish ma- 
terial evidence upon the prosecution ; upon which the fact, that false 

(1) In the Court of Exchequer, Jan. 25, Feb. 1, 1792, mss. 

(2) 3 Atk. 276. 

(3) 2 Ves. 265. 

(4) 1 Vc8. 246. 
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entries had been made, mtist be proved ; and as to the fact of brib- 
ery, the evidence of the officer, if it stood singly, would be corrobo- 
rated by the fact of false entries. The Chief Baron said, no doubt, 
the discovery might be material : but no rule is more universal than 
that a Defendant shall not answer as to what may in any way sub- 
ject him to penalties. 

This rule and principle would be easily evaded, if, because no 
crime is alleged, the Defendant must make the discovery. In this 
all the facts tend singly to make the Defendants liable ; and the 
Plaintiflls waiving the penalties under their charters cannot prevent a 
criminal prosecution. 

The Solicitor General, [Sir T. M. Sutton], Mr. Richards, and Mr. 
CoXy in support of the bill. — ^The facts stated by this bill would not 
amount to an indictable ofience ; which in the cases cited was dis- 
tinctly brought before the Court either by the bill alone, or talien 
with the answer. This rule cannot be carried to the extent of pre- 
venting a discovery, that combined with other circum- 
[*401] stances *may bring out an indictable offence. There is 
no fact, that may not be reached by such an objection. 
Two of these partners are not stated to have been in any degree 
privy to this transaction. Upon that it is clear, that only one can 
demur : but they have all joined in the demurrer ; which therefore 
must be bad generally. It is alleged merely as the act of one of 
these Defendants, without any communication with the other three ; 
for it is not stated to have been even with Levy's knowledge. 

Mr. Romiliy, in reply. — ^The proposition is, that, where, though 
the bill does not allege that any crime has been committed, facts 
are stated so, that it is perfectly clear, the object is to obtain evi- 
dence for a criminal prosecution, the Defendant is entitled to this 
protection. What other purpose can the bill have ? There is no 
authority, that, because a joint demurrer is put in, every one of the 
Defendants having a good cause of demurrer, the demurrer shall be 
over-ruled. The cause of demurrer, which applies to all the De- 
fendants, is, that there is no equity. A demurrer may be joint ; 
though the causes of demurrer are separate. It has never been de- 
cided upon a joint demurrer, good as to one, and bad as to the 
others, that it is bad as to all. In Bakewett v. Oliver, in the Court 
of Exchequer, a bill for tithes, alleging, that the Defendants had 
entered into an agreement to defend themselves, a demurrer was 
allowed. In The City of London v. AinsKe, also, upon an agree- 
ment of the same kind, to resist a demand of the city for the duty 
upon coals, a demurrer was allowed. 

April 27^. The Lord Chancellor [Eldon]. — ^I'his is a biU of 
discovery ; and the first observation upon it is, that there is no aver- 
ment, by whom these fees are payable. If the obligation to pay 
certain sums of money arose under an Act of Parliament, and the 
Act stated, by whom those sums were payable, the Court must 
be taken to know that; though there should be no allegation 
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in the bill giving information of the &ct : but if it rests in a 
grant of the Crown, the quantum of fees to be ascertained in the 
mode prescribed by the Act, but referring to the acts of others, 
and neither the act nor the Bill ascertaining, by whom they are pay- 
able, the Court cannot know that without an averment ; unless in 
the instance of some common law duty. Of the fact, what these 
duties are, and by whom payaUe, there is no certain information 
from any part of this Bill. 

The chaige as to these entries is, that they were made by one in- 
diiridual in the names of Elias Lopez Pereira, one of the partners. 
If that is to be taken to be with his knowledge, because in his name, 
still there is no such circumstance as to Daniel Lopez Pereira. 
There is no ground therefore for surmising even, that it was with his 
knowledge ; and there is nothing amounting to a charge, that this 
act was a partnership act. If the object was a fraud, to cover the 
goods of foreigners, it is too much, independent of the question, 
whether they would be bound to answer, to assume, that the mere 
entry in the name of one of the partners, which therefore is not a 
partnership act of the three, took place with the knowledge of ike 
other. If the former part of the bill, taking it to state the quantum 
of the fees by the tables annexed, has not stated the parties, by 
whom they are payable, and is therefore too uncertain, the next al- 
legation is still more uncertain as to the persons, upon whom the 
obligation to pay the duty lies ; namely, tirat it is upon all or some 
of them. Under the old acts the city has a right to appoint a per- 
son to collect the duty ; and penalties are payable to him ; which 
the bill seeks to waive. There is no charge whatever, that can call 
upon Daniel Lopez Pereira. Taking it to charge any thing, it is 
only, that these were the goods of aliens ; that the city are entitled 
to certain fees upon such goods ; that these, the goods of aliens, 
were entered as the goods of natural subjects ; not stating, 
but meaning, * that such entry had the effect of protect- [* 403] 
ing them against the payment of the Alien duty; and 
therefore an action accrues ; and this Court ought to give the Dis- 
covery. 

The first objection is, how this particular Defendant is connected 
with it. Taking it as the bill represents, that one of the partners 
enters the goods in the name of another, a natural-bom subject, not 
in the name of himself and partners, but of that individual, there 
is no one circumstance as to the third individual chaiged, except 
the mere, dry, naked, fact, that he is a partner. The transaction 
upon the face of it is not a partnership transaction ; and unless the 
act, as to which you want the discovery, was done by that person, 
he may be a witness at the trial ; but cannot be a iDcfendant to a * 
bill of discover}'. As to him therefore the demurrer must be al- 
lowed ; unless some rule intervenes (a). As to that it is said, a de- 

(a) If the defeadant is a mere witness, the hill cannot ordinarily be maintained 
against him. Stoiy, Eq. PI. § 234, $ 323 ; CaHanighi v. Hatdey, ante, 1 V. 292, 
2d3, note (1); JVnlon v. Hu^, anitj 7 V. 287, note (a). 

For the exception in case of officers and members of a corporation, see the 
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murrer cannot be good. in part, and bad in part. That is undoubt- 
edly true as to the matter demurred to. But it is contended, that 
therefore it cannot be good as to one Defendant, and l»d as to the 
others, joining in the same demurrer. I did not remember a single 
instance, in which that point occurred. I have made great inquiry 
from Judges, both of Equity and Common Law ; but have obtained 
very little light upon it. The question therefore now comes to be 
decided, whether a demurrer can be good as to one Defendant, and 
bad as to another. A plea certainly may be good in part and bad 
in part ; but as to a demurrer the Court has not taken the trouble 
of looking through the bill, and picking out the particular part, 
which is affected by it : but the rule is, that it must be good as to 
all, or it is good for nothing (1) (a). I think, there would not be any 
great inconvenience in holding, that as to the Defendants it is to be 

considered the demurrer of all and each ; and that it may 
[* 404] be considered good as to some, and bad as ^^ to others. 

The Court must hear the whole case stated as to each and 
every Defendant at the bar ; and it is a more easy operation to se- 
l^t those parties, against whom a case has not been stated, than to 
sift the bill, in order to see, to how much the demurrer is good, and 
to how much it is bad. But it would have been very difficult to 
convince me, that I should not have given leave to amend by mak- 
ing them separate. With the concurrence therefore of those, to 
whom I have alluded, ray opinion is, that a demurrer may be good 
as to one Defendant, and bad as to another. The point had not 
occurred to the experience of Lord Redesdale. 

But it is not necessary to determine that point in this case ; for 
my opinion is, that the demurrer is good as to all the Defendants. 
I do not put it upon the ground of pains and penalties. That view 
of the case is very important ; considering, to what an extent the 
doctrine of the law in later years has gone with reference to crimi- 
nality by combination and conspiracy. It would be very difficult to 
abstract from the apparent grasp of that doctrine nine tenths of the 
bills in this Court, charging combination and confederacy (b). Be- 
ing however of opinion, that a bill may be filed, calling for pay- 
ment of dues such as these, under such circumstances, I do not 
decide upon that ground : but the difficulty I have is to determine, 
upon what ground I am to direct a discovery upon only these alle- 
gations. That where the bill avers, that an action is brought, or, 

above citations and also Story, Eq. PL § 235; 2 Story, Eq. Jur. § 1501 ; JTrighi v. 
Dame, 1 Mctcalf, 237. 

(1)1 Ves. 205; 2 Ves. 357; anU, EaH India Company v. JV«c»c, vol. v. 173; 
post, vol. xi. 70 ; Bea. £1. Plead. £q. 44 ; 1 Swanst 304, and the note. 
. (a) Story, Eq. PI. § 44:^, and note (1). ^ 

If a demurrer is bad in port, it is bad in toto. Verplank v. Comes, 1 John. Ch. 
57 ; Higinbotham v. Bumet, 5 John. Ch. 184 ; Kuypers v. Dutch Ref. Church, 6 
Paige, 570 ; Lub6, Eq. PI. (Am. ed.) 2.55 ; 1 Barbour, Ch. Pr. 107, 108 ; S3ied v. 
Garfidd, 5 Vcrmt 39. See Ead IruL Co. v. J^eave, ante, 5 V. ITt), note (a), and 
C1S6S citfid 

(b) Story, Eq. PI. § 578, and note; § 595. 
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where the necessary effect in law of the case stated by the bill ap- 
pears to be, that the Plaintiff has a right to bring an action, he has 
a right to a discovery, to aid thataction, so alleged to be brought, 
or, which he appears to have a right and an intention to bring, can- 
not be disputed. But it has never yet been, nor can it be, laid 
down, that you can file a bill, not venturing to state, who are the 
persons, against whom the action is to be brought ; not stating such 
drcumstanoes as may enable the Court, which must be 
taken to know * the law, and therefore the liabilities of [* 405] 
the Defendants, to judge ; but stating circumstances ; 
and averring, that you have a right to an action against the De- 
fendants or some of them. That of necessity admits, that some of 
the Defendants may be only witnesses ; and against them there is 
no right to file such a bill. The fraud is not charged as against the 
third partner. If you had said, that by reason of the combination 
it was so managed, that you could not bring an action, and there- 
fore there ought to be an account of the fees in this Court, it might 
have been so shaped. So, you might allege perhaps, that the per- 
son entering goods of an alien in the name of a natural subject 
would be liable at law to pay the Alien duty : or you might state, 
that an individual enters goods in his own name ; knowing them to 
be the goods of an alien ; and therefore is liable to an account : 
but you must state, who the individual is (a) ; for you have no right 
to a discovery except against the person, against whom you aver, 
that you mean to bring the action. Upon that ground this demurrer 
is good as to all the Defendants ; some of them not alleged to have 
done a single act in furtherance of the thing, or even to have had 
knowledge of it ; which is not alleged even as against the partner, 
in whose name the entry was made. 

Upon these grounds I allow this demurrer as to all the parties ; 
giving leave to amend. 

1. With respect to the general rule, that a mere witness is not to be made a 
party to a suit, and, also, as to the exceptions to that rule, which justice may, in 
particular cases, require, see, ante, note 3 to Cartioright v. HaitUy, 1 V. 292. 

2. Unless a bill, brought for discovery merely, contain allegations that proceed- 
ings at law are actually pending, or at least intended to be instituted, a demurrer 
wfll hold : Cardalt v. WaMna, 5 Mad. 18; PiU v. Short, cited in 1 Sim. & Stu. 
88. And a bill for a commission to examine witnesses abroad, in aid of a trial at 
law, where a present action may be sustained, may be demurred to, if it do not 
aver that an action is pending; for, whenever a party who files such a bill, can 
make the ihatter in question the subject of immediate judicial investigation, no 
suit, of which the subject is merely to perpetuate testimony, will be entertained : 
AngtU V. Angdl, 1 Sim. &. Stu. 89, 91 ; Dtw v. Clarke, 1 Sim. & Stu. 114. It is 
true, a plaintiff mav be entitled to a commission for examination of witnesses 
abroad, in a case where he would have no claim to a discovenr from the defend- 
ant: Thorpe v. Mcumdty, 5 Mad. 230: but it is only when a bill is s6 framed as 
to make the discovenr a substantive part of the case, that a demurred which holds 
as to the relief sought will not hold as to the discovery also ; prima fade, it must 
be intended, that the discoveiy is incidental to the relief sought : Jbti^ v. JingeU, 
1 Sim. & Stu. 93 ; see note 1 to Radwn v. Miky, 2 V. 459. Still, though the 

(a) Story, Eq. PI. § 259, § 321. 
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rule 18, that, in order to support a general demurrer to a bill seeking bodi discov- 
ery and relief, itis sufficient to slu>w that the plaintiff is not entitled to the relief 
he prays ; {Jones v. JancB, 3 Meriv. 175 the converse of that rule does not hold; 
for the plaintiff may be entitled to relief, without being entitled to it through 
the discovery, and may obtain a decree, thou^ he has not established his right by 
the defendant's answer: Momof {kneral v. Brown^ 1 Swanst 294. 

3. It is well settled, that a plea may be bad in part, yet not so altogether: Dun- 
calfev. Blake,! Aik. 32; Toddv. Gee, 17 Ves. 280 ; ^arruon v. £bu<Acofe, 2 Ves. 
Sen. 396; Muggins v. Ycrk^Bmidings Compamf, 2 Atk. 44; /horsier v. Jbtiesnie, 
2 Atk. 284. But, in almost all the cases just cited, it is observed, that a demurrer 
cannot, as a plea may, be good in part, and bad in part ; and that, if a demurrer 
is too general, it must be overruled, though the Ck>urt has a discretion, when a 
fair case is made, to give leave to amend the demurrer, and narrow it, upon proper 
terms, which is a very good guard upon the practice. Baker v. JkfeUuA, 11 Yes. 
70. However, in the case of Badd^e v. /Vimiuin, 3 Br. P. C. 541 (fol. edit), 
cited also in 18 Yes. 474, Lord King, C. allowed a demurrer as to pari, overruling 
it as to the rest; and this decision was affirmed by the House of Lords. Lord 
Hardwicke, also, in BoU v. Lord SomerviUe, 2 Eq. Ca. Ab. 759, allowed a demur- 
rer as to vari of the relief prayed, but overruled it as to the rest And Lord Roas- 
lyn, in tne East India Con^pany v. Aeove, 5 Yes. 185, observed, that the Court 
would not overrule the demurrer put into that suit, merely because it extended 
too far, and went to the discovery to which the plaintiff was entitled. But these 
authorities, though they may establish the competency of the Court to relax the 
^neral rule, must still be considered as exceptions : the rule is, that a demuner 
IS not the sort of defence which can be split and divided, as a plea may, but must 
either be allowed or overruled in toto, A defendant, however, mav put in separate 
demurrers, for separate causes, to distinct parts of tiie plaintiff's Dill ; and it will 
not follow that, because one of such separate demurren is allowed, the othen 
must likewise be so, or vice versa. Abm v. Earl o/Sbrt^rdj 3 P. Wms. 149; 
Boberdeau v. Bous, I AtL 543. 
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CARTWRIGHT v. GREEN. 
[1802, Nov. 17; 1808, April 28.] 

A BUREAU delivered for the purpose of repairs to a person, who discovered money 
in a secret drawer ; which he converted to his own use. This amounts to a 
felony (a); and upon that ground a demurrer to a bill of diacoveiy was allow- 
ed (fr). 

A' married woman may demur to a discovery, that may subject her husband to a 
charge of felony (cj. 

Demurrer ore tentu, m. 408.] 

To constitute felony oreach of trust is ftqt sufficient There must be a felbnioua 
taking. But that is satisfied by an act not warranted by the purpose, for which 
the property was delivered ; as a tailor taking notes out of a pocket-book left in 
the pocket of a coat delivered to him to mend : or a hacxney-coachman, in 
whose coach it was left, &c. ((Q, [p. 409.] 

The bill staled, that Ann Cartwright died possessed of a bureau ; 
in a secret part of which she had concealed 900 guineas 
in specie. After her death * Richard Cartwright, her per- [* 406] 
sonal representative, lent the bureau to his brother Henry ; 
who took It to the East Indies; and brought it back : Uie contents 

remaining still undiscovered. It was then sold to Dick for 

three guineas ; who delivered it to the Defendant Green, a carpenter, 
for the purpose of repairing it. Green employed a person, nanied 
Hillingworth, who found out the money ; and received a guinea for 
his trouble : and the whole sum of 900 guineas was possessed by 
the three Defendants Green, his wife, and Elizabeth Sharpe, who 
secreted and converted it to their own use. 

This bill, chaiging all these circumstances, and that Green paid 
his debts, and bought stock, for which he had no other means ex- 
cept the money found in the bureau, prayed a discovery ; stating, 

(a) See Roscoe, Diff. Cr. Ev. (1st Am. ed.) 474-476 ; 2 Russ. on Crimes, (3d 
Am. ed.) [100, 101,] 109, 110, daeq.]S Chit Cr. Law, (4th Am. ed.) 926, 927. 

If a man picks up a thing and knows that he can immediately find the owner, 
but, instead of restoring it to the owner, converts it to his own uso, this is felony. 
Pojf^s Com, 6 Car. & Payne, 346 ; State v. H'eston, 9 Conn. 527 ; Pennsylvania 
v. Beeomb, Addis. <)86. 

But a bona fidt finder of a lost article cannot be guilty of larceny by any sub- 
sequent act of his in concealini^ or appropriating the article to his own use. 
People V. JJnderson, 14 John. 294 ; Ttfler v. People, 1 Brecse, 227 ; Porter v. StaU, 
Martin & Ycrg. 226 ; State v. Jenkins, 2 Tyler, 371) ; might v. StaU, 5 Ycrger, 
154. 

(b) See posty 408, note. 

(c) See Le Texier v. .^hispack, anU, 5 V. 322 ; Story, Eq. PI. § 519. 
According to the rule laid down in Rex v. Cltviger, 2 T. R. 2G3, a husband or 

.wife ou^ht not to be permitted to give any evidence, tliat may tend to criminate 
each other. This case, however, has been much questioned ; and the rule above 
may be considered as too broadly stated. Rex v. Baihoick, 2 Bam. 6l Adol. 639 ; 
Rer v. All Saints, 6 Maule. & S. 194 ; 1 PhU. Ev. (Cowen & HilPs ed. 1839,) 78, 
79, 80. In Rex v. Bathtoiek, ubi supra, it is strongly insisted, that the wife may 
be received to prove facts, which might go to show Uic criminality of the husband, 
provided her testimony now would not be evidence to afiect him in u prosecution 
against him. 

(d) See note (a) above. 



406 CARTWAIORT V. GREEN. [1802-3. 

that the Plaintiff Cartwright had brought an action as personal rep- 
resentative or Ann Cartwright. Dick joined in the bill as a Plain- 
tiff; but did not set up any claim to the money on his own 
account. 

The three Defendants demurred ; stating as the ground of de- 
murrer, that the discovery sought may, subject the Defendants to • 
criminal punishment. 

Mr. Harty in support of the Demurrer. — ^This bureau was trusted 
to the Defendant Green for the specific purpose of repairs. There- 
fore the allegation of opening the drawer and taking the money 
amounts to a chaise of a felonious taking; as in the case of a 
commpn carrier, breaking open a parcel, and taking part of the 
property from it ; which is a felony. Supposing it a breach of trust 
only, there is another cause of demurrer, as to the wife of Green. 
How can the evidence of 9. feme covert be used against her hurixind, 
to charge him ? Le Texier v. The Margrave of Anspach (1). That 
is a conclusive ground against making Mrs. Green answer. 
[* 407] *Mr. Romilly and Mr. HaU, in support of the Bill.— 
This case is very distinct from that of a bailee, carrier, &c. 
opening and taking goods delivered for some special purpose. This 
bureau was delivered by Dick, the visible owner by purchase, but 
not of these effects ; supposing himself to have nothing but the bu- 
reau ; not imagining any thing was contained in it. There is a 
strong distinction in point of morality between a delivery of goods 
for a particular purpose, and such a delivery as this, without knowing 
it. Green might take out the money with a view to find the owner. 
The purpose of repair required him to open every part of the bu- 
reau. The finding was sufficient information, that Dick was not 
the owner. It was like finding and appropriating property, the 
owner of which was not known ; which, though done Animo l\f- 
randi, is unquestionably not a felony according to Lord Hale (2). 
If this can be considered as something of delivery, yet, it would not 
amount to a felony. In the case of a horse hired, and not returned, 
if obtained colorably with a view to the conversion, that may 
amount to a felony : but if the original object was lawful, as for a 
journey, the subsequent conversion is not a felony. So a conversion 
of cloth delivered by a clothier, or property received by a carrier, 
was not a felony. Then came tlie case of a package opened : but 
there the purpose and the property were known : it was evidently 
taken, not for the purpose of carrying it, but for the purpose of 
committing a felony. Certainly, the distinctions lately introduced, 
unknown to the common law, between taking a part and the whole, 
are very nice. 

This demurrer is also open to an objection oi^ form, as covering 
too much ; going to the whole discovery ; but the Plaintiff is entitled 
to an answer to the question, whether he is not executor of Ann 

(1) jJnic, vol. V. 322. 

(2) Hole's PI. Cro. 61 ; 1 Hawk. 134. 
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Cartwright, &c. Another objection is that in The City of Lon- 
don V. Levy (1) ; that upon the statement of the bill this would 
be no felony in Mrs. Green ; and all the Defendants join in the 
demurrer. 

Mr. Hariy in reply. — If there is even a doubt, whether the dis- 
covery would not be suffieient to put a Defendant upon his trial for 
a crime, the Court will not give this extraordinary interposition ; 
which is confined to cases of civil remedy. Dick was in com))lete 
possession of this bureau and its contents ; a possession sufficient to 
sustain a prosecution for felony. Where is the losing and finding 
in this case ; which are relative terms ? The bill states applications 
to the Defendant, when this discoveiy was made ; the answer to 
which was a denial. That would be evidence before a jury as to 
the unlawful purpose. The bill npresents the purpose of the deliv- 
ery, to make some trifling repairs ; not a complete repair ; making 
it necessary to search every part. How can this be distinguished 
from the case of a bailee or carrier ; the purpose of delivery being 
specific ; a part of the property being taken, and severed ; like the 
case of the miller, taking part of the corn out of the sack. 

The Lord Chancellor [Eldon]. — ^Finally the question in this 
case will be, whether the bill charges a felony or not. To the objec-> 
tion, that the demurrer covers too much, the answer is, that the bill 
is in aid of an action ; and if it appears upon the bill, that the 
action is founded in a felony, the policy of the law requires, that 
the Court should not give the discovery (a). As to the ground, that 
the wife being present with her husband could not be punished, and 
therefore the Demurrer is bad, because all three joined, the answer 
is, that all the three may now join ore ienus (2) in another ground 
of demurrer (6), w)iich would be good, namely, that the 
* discovery is in aid of an action ; which, if founded in [*409] 
felony, the Court cannot aid. The question therefore is 
reduced to this ; whether the facts stated amount to felony or larce- 
ny : upon which the distinctions are so extremely nice and depend 
upon attention to so many cases, and are so important in the con- 

(1) AnUy page 3D8. That case was not determined at the time of this argu- 
ment 

(a) Wigram, Diacovery, (Am. ed.) 82, pL 130, et stq. ; Thorpe v. Macaulay, 5 
Madd. 229; MaceaUum v. Tvrton,2 Vounge & J. 183 ; Story, Eq. PI. § 591, 593 ; 
Legscd V. Po8tlfiL 2 Paige, 599; Patterson v. PaHeraon, 1 Hayw. 168; fVolf v. 
fVolf, 2 Har. & Gill, 3^ ; Bishop of London v. Fytche^ 1 Bra C. C. (Am. ed. 
1844,) 96, 97, note (6); Lub^, Eq. PI. (Am. ed.) 246. 

(2) AnU, PyU v. Prict^ vol. vi. 779 ; jww<, Pitts v. Shorty xvii. 213, and the note, 

2ia 

(fr) Where a demurrer is put in to the whole bill for causes assigned on the 
record, if those causes are over-ruled, the defendant will be allowed to assign 
other causes of demurrer, ore tmuSy at the argument Brinckarhoff v. Broten, G 
John. Ch. 149; Story, Eq. PL § 464. See Garlidc v. Strong, 3 Paige, 440. 

But a demurrer, ore tenus, will never l/e allowed, unless there is a demurrer on 
record ; for if there is a plea on record, and that is disallowed, a demurrer ore ttnus 
will also be disallowed. Story, Eq. PI. § 464. See Hook v. Dorman^ 1 Sim. & 
Stu. 227 ; Shepherd v. Lloyd, 2 Younge & Jer. 490. 
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sequences, that I will not trust myself to say any thing upon them, 
until I have seen all the cases, and consulted several of the Judges. 

April ^th. The Lord Chancellor [Eldon]. — ^This case in- 
volves a very delicate consideration in equity ; for, whatever was the 
old doctrine as to larceny, distinctions have been taken in late cases, 
which make it frequently the subject of very nice consideration, 
whether the taking is a trespass or only a breach of trust (1). I 
have looked into the books; and have talked with some of the 
Judges and others ; and I have not found in any one person a doubt, 
that this is a felony. To constitute felony there must of necessity 
be a felonious taking. Breach of trust 'will not do. But from all 
the cases in Hawkins there is no doubt, this bureau being delivered 
to the Defendant for no other purpose than repair, if he broke open 
any part, which it was not necessary to touch for the purpose of re- 
pair, but with an intention to take and appropriate to his own use 
what he should find, that is a felonious taking within the principle 
of all the modern cases ; as not being warranted by the purpose, 
for which it was delivered. If a pocket-book containing bank notes 
was left in the pocket of a coat sent to be mended, and the tailor 
took the pocket-book out of the pocket and the notes out of the 
pocket-book, there is not the least doubt, that is a felony. So, if 
the pocket-book was left in a hackney coach, if ten people were in 
the coach in the course of the day, and the coachman did 
[^410] not know, to which of *them it belonged, he acquires it 
by finding it certainly, but not being intrusted with it for 
the purpose of opening it; and that is a felony according to the 
modern cases (2). There is a vast number of other cases. Those, 
with whom I have conversed upon this point, who are of very high 
authority, have no doubt upon it. 

This demurrer therefore must be allowed. Here the wife, if the 
act was a felony in the husband, would be protected : at ^11 events 
she could not be called upon to make a discovery against her hus- 
band ; and the third Defendant is directly implicated. The demur- 
rer therefore is good as to all the Defendants ; and there is not the 
difficulty, that occurred in the City of London v. Levy (3). 

1. No rulo ia better established than that which holds it impossible to compel 
a defendant to answer any interrogatory which has a Undcricy to criminate him- 
self, or which might lead, by a single step, to a legal accusation. Bishop of Lon- 
don V. Fiflehe, 1 Brown, JIT ; Oliver v. Haytoood, 1 Anstr. 83 ; Ex varte Symcs, 1 1 
Ves. 525 ; Claridf^e v. Hoare, 14 Ves. 65 ; Paxioii v. Doutrltu, 16 Ves. '242. This 
rule was distinctly recognized in Parkhurat v. LowUn, 2 Swanst 211, 215; but a 
very intelligible distinction was taken between the examination of a third person 
as a witness, to prove a fact, tlic establishment of which fact might show tlie de- 

(1) See Pearls Cast, and Semple's Case, Leach's Cro. Law, 213, ;?55; 1 Hawk. 
135, (Jth edition ; where several cases are collected. 

(*2) Wynnds Case, Leach's Cro. Law, 349. 

(.)) Pod, Ex parte Symes. vol. xi. 521 ; Thorpe v. Macaxday, 5 Madd. 218; 1 
Swanst Vyz ; 2 Swanst 214, 215, 16. 
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fondant to have been guilty of a penal offence, and intenogatories put to the de- 
fendant as to matters, the disclosure of which mi^ht tend to criminate }vim:sdf, 

2. It is a ^neral principle, in Courts both of law and etiuity, that a wife shall 
not give evidence against her husband: see, anie, note \Xa Lt Texiar v. The 
Mat^ramm ofAtispathy 5 V. 322. 

3. As to putting in a demurrer ore (enti«, particularly with reference to the facts 
of the principal case, see note 2 to Pylt v. Prux^ 6 V. 779. 



WEBSTER V. HALE. 
[Rolls.— 1803, May 10, 12.] 

Lboact of stock in trust for the use exclusive right and property of A. : but should 
she happen to die, then in that case amon^ her children ; another legacy of 
stock to A., to be paid her as soon as possible, or in the event of her death 
among her children : another legacy or stock to B., and in case of her death 
amon£ her children: all these legacies held absolute in the respective moth- 
ers (a). 

Leaning against specific legacies (&). Unless specific, interest only from the end 
of a year after the testator's death, notwithstanding a direction to pay as soon 
as possible (e). 

James Fikdlat by his will, dated the 18th of April, 1801, rafter 
his funeral expenses and all his just debts should be paid, in the first 
place gave and bequeathed to bis executors on trust the sum of 8000/. 
stock, in the 5 per cent. Irish fund for the exclusive right and prop- 
erty of his dear sister Clementina Webster : but should Clementina 
Webster happen to die, then in that case the above-mentioned sum 
of 8000/. 5 per cent. Irish stock was to be divided among Clemen- 
tina Webster's children, to each of them, male and female, in equal 
shares ; and the testator also gave and bequeathed to his sister Clem- 
entina Webster the sum of 4000/. in the 3 per cent. Re- 
duced ^ Stock, to be paid to her as soon as possible, or in [* 41 1 ] 
the event of her death the said sum of 4000/. in the 3 

(a) See 2 Williams, Executors, (2d Am. ed.) d04, 905 ; King v. Taylor, ante, 5 
V. 806, note (a), and cases cited ; Lord Dou^as v. Chalmer^ anU^ 2 V. 501, 
note (a); Hinckley v. Simnums, ante, 4 V. 160; Camhridfre v. Rons, ante, 12. 

(h) See Barton v. Cooke, ante, 5 V. 461, note (a) ; Coleman v. Coleman^ ante, 
2 V. 639, note (a) ; Simmons v. VaUanee, 4 Bro. C. C. (Am. ed. 1844,) 349, note (c) ; 
^shbtamer v. Ma^tdre, 2 ib. 114, note (t); Cogdel v. Costdd, 3 Desaus. 373; 
WaUon V. WaOon, 7 John. Ch. 258 ; Bradford v, Haynes, 2 Maine, 107 ; Smith v. 
Lampion, 8 Dana, 69; 2 Williams, Executors, (2d Am. cd.) 840 ; FooU, ^ppL S2 
Pick. 299, 902 ; Briggs v. Hosford, 22 Pick. 288, 289 ; Sibley v. Perry, anU, 7 V. 
522, notes. 

In reference to the subject of specific legacies, and when a legacv is to be held 
specific, see Kirby v. Potter, ante, 4 V. 748, note (a) ; Simmons v. Vallanct, 4 Bro. 
C. C. (Am. ed. 1844,) 350, note (rf); BaHon v. Cooke, anU, 5 V. 403, note (a); 
Mibumer v. Jmicguire, 2 Bro. C. C. (Am. ed. 1844,) 114, note (i); 2 Williams, 
Executors, (2d Am. ed.) 840, et sea. ; Chatoorth v. Beech, ante, 4 V. 555, note (a} 

(c) Crickdt v. Dolby, ante, 3 V. 10, note (a); Gibson v. BoU, anU, 7 V. 
note (c). 

VOL. VIII. 30 
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per cent. Reduced Stock was to be divided among the children, 
share and share alike. 

The testator also gave and bequeathed to his sister Helen Findlay, 
the sum of 10002. East India stock ; and in case of her death the 
sum of lOOOL East India stock was to be divided among her chil- 
dren, share and share alike. The testator then gave and bequeathed - 
to his step-mother Mrs. James Findlay, the sum of 20001. 3 per cent. 
Reduced Stock, to be paid to her as soon as possible ; and to be 
entirely at her own disposal ; and he also gave and bequeathed Janet 
Walker, the sum of 1000/. in the 4 per cent Stock ; and he gave 
several specific and pecuniary legacies. 

The bill was filed by Clementina Webster, Helen Findlay, and 
Janet Simpson formerly Walker, and their husbands, claiming their 
respective legacies absolutely. The in&nt children of Webster and 
Findlay were Defendants. 

Mr. RomiUy and Mr. W. Agar, for the Plaintiffs. — ^This testator 
using contingent words, with reference to the event of death, must 
be supposed to intend some period of time ; for it is certain all men 
must die. The most obvious intention is the death of the testator : 
but certainly that construction was attempted without success in Lord 
Douglas V. Chalmer (I). The context of the will however must be 
looked at ; and by this will the 4000/. Reduced Stock is directed to 
be paid to Clementina Webster as soon as possible ; from which di- 
rection it is plain she is not to have only the interest for life, with 
remainder to her children ; but by the words '^ in the ^vent of her 
death," he must have meant '^ in the event of her death in his life ; " 
contemplating a contingency ; not her death, whenever it 
[* 412] should happen. But it will * be objected, that, not having 
given that direction for payment as «oon as possible in the 
bequest of the Irish Stock, the inference of an intention to give an 
absolute interest in that does, not arise. The reason of that differ- 
ence is the distinction between the legacies : the one being given in 
such a way, that Mrs. Webster would take it to her separate use, 
the other so that her husband would be entitled to it. It is clear 
upon Lee v. Prieaiix (2), and other cases, that under these words " for 
the use exclusive right and property," &c. it is to her separate use ; 
and these words show the purpose to give an absolute interest. In 
Lord Douglas v. Chahner there was the circumstance of the ring 
given to Lady Douglas, inconsistent with the supposition, that she 
was to have an absolute interest in the whole residue. 

These legacies of stock carry interest from the death of the tes- 
tator ; according to Maxwell v. Wettenhall (3). 

Mr. Tovmshend and Mr. Rawlins for the children of the different 
legatees insisted, that the respective parents were only entitled for 
their lives ; citing Billings v. Sandom (4). 

(1) wJh/e,vol. ii. 501. 

(2) 3 Bro. C. C. 381. 

(3) 2 P. WUl. 2(k 

(4) lBro.C.C.393. 
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Mr. Alexander^ for the Executors. — ^fhe claim of interest from 
the death of the testator must be made upon the ground, that these 
legacies of stock are specific. But that is in opposition to all the 
cases; which were much considered in Simmons v. VaUance (I). 
In Bronsdan v. Winter (2), though the testator had precisely the 
sum of stock bequeathed, yet as he had not used such an expression 
as << my stock/' &c. it was held not specific. So in Kirby v. Potter (3) 
words much stronger than those in this will were held not to be spe- 
cific. The circumstance, that the testator has only these funds, is 
immaterial. The intention to give that particular fund 
must * appear upon the will. These therefore are general [* 413] 
legacies ; and interest is payable only from the end of a 
year lifter the testator's death. 

Mr. Romitty, in reply. — ^The words of this first legacy are very 
difierent from those in Lord Douglas v. Chalmer ; and there is a 
distinction, particularly upon the words ^' and " and " but : " the 
latter being alternative and disjunctive. The legacy to Helen 
Findlay is exactly in the terms of Lord Douglas v. Chabner : but it 
is very doubtful whether the variance of expression arose from a 
difierent meaning. 

The Master of the Rolls [Sir William Grant]. — ^The cases 
lean very much against holding these legacies to be specific (4) ; 
and where legacies of stock are determined not to be specific, the 
value is always directed to be ascertained at the end of a year. The 
old dicta have been overturned by the modem cases ; or at least are 
totally neglected. In every direction, when once it is ascertained, 
that a legacy is pecuniary, the interest is given from the end of a 
year. 

May I2th. The Master of the Rolls, [Sir William Grant].— 
The difliculty in all such cases is to ascertain, what the testator in- 
tended by applying words of contingency to an event that is certain. 
The words, taken literally, imply doubt as to an event, of which no 
doubt could be entertained. A construction therefore is absolutely 
necessary ; either that, whenever the first legatee dies, the other 
shall take ; or that, if the first is prevented from taking, by dying in 
the life of the testator, the other shall be substituted for him ; in 
other words, whether it means an interest for life to one, with re- 
mainder to the others ; or only, that in case the one does not take, 
the other shall. The first consideration is, which con- 
struction the words * naturally bear. It does seem, that [*414] 
the two first bequests point more to an alternative disposi- 
tion, either to Mrs. Webster, or to her children, than to a bequest in 
succession, first to her and aften/i^ards to her children. In the first 

(l)4Bro.C.C.345. 

(2) Amb. 57. 

(3) Ante, vol. iv. 748. 

(4) AnUj SibUif v. Perry, vol. vii. 522, and the references in the notes, 530; ii. 
641. 
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bequest he uses words, which seem to convey an intention of giving 
her the absolute property in the stock. The word <' but " is dis- 
junctive and adversative. It opposes one case to another ; and im- 
plies, that the children are to take in an event different from that, in 
which the parent is to take. In making the second bequest to the 
same sister, of 4000/., a different stock, he directs it to be paid to 
her as soon as possible, or in the event of her death to be divided 
among the children. That direction for payment to her strongly 
implies an intention to make it her entire and absolute property ; 
and what follows is again a disposition in the alternative, in the 
sense, in which I understand it, when following words conveying an 
intention to give absolutely ; in the event of the mother being inca- 
pable by her death of taking absolutely, then to her children. 

The other bequest, to Mrs. Findlay, is in the very terms of Lord 
Datiglas V. Chalmer ; and if .that sto6d alone, I should be bound to 
the same construction. But if the testator did not mean to confine 
Mrs. Webster to an interest for life in her legacy, it is by no means 
probable, that he meant to confine Mrs. Findlay, his other sister, to 
the receipt merely of the interest of her l^;acy. There are hardly 
two clauses of this Will, even for the same thing, conceived in the 
same manner. I think therefore it does suflSciently appear, the 
testator meant Mrs. Webster to take absolutely, if at all ; and I can- 
not from this very slight variation collect a contrary intention as to 
the other sister. They therefore take absolute interests in all the 

three legacies (1). 
[* 415] * Upon the other question, after the cases, that have been 

decided, it is impossible to say, these are not pecuniary 
legatees; and therefore (2^ no interest is to be given upon any 
except from the end of twelve months from the death of the testator. 
The direction as to one to pay as soon as possible does not enable 
•me to say, the executors ought to have paid upon the very day after 
the testator's death ; nor that there was any precise day, upon which 
they ought to have paid it. 

1. That Courts of Equity are always disponed to hold a Icsocy to be pecuni- 
ary, rather than specific, see, otUCj note 2 to Chatcorth v. Beeai^ 4 V. 555. That 
a specific legacy is an immediate gifl of the fund and all its produce, see note 3 
to Ktrhy v. PoUer, 4 V. 748. But that, as a general rule, pecuniary legacies, 
unless charged solely upon lands, do not begin to bear interest till the end of a 
year after me testator's death, see note 4 to Huicheon y. Manmngionf 1 V. 366; 
see, also, the notes to Gibson v. Botts, 7 V. 89. 

2. As to the construction put on the words of corUingencu, in the principal case, 
see the note to Lord Dovglas v. Chalnurf 2 V. 501. And, for a summaiy of the 
leading rules to be attended to in the construction 'of testamentary instruments, 
see notes 4, 5, 6, to Blake v. Bunbunfy 1 V. 194; and notes 1, 2, to Hoddey v. 
Maiohey, 1 V. 143. 

(1) AnUy Cambridge v. Rous, 12; Turner v. Moor^ vol. vi. 557 ; and the note, 

(2) BarringUm v. Tristram, ante, vol. vi. 345. 
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BINGLEY V. BROADHEAD. 

[Rolls.— 1803, May 10.] 

Devise to A^ an infant for life, and his first and other sons in strict settlement; 
with remainders for similar estates. l%e Will farther directed ^ during the 
minority of the A. family," an accmnulation of the rents to be laid out in a 
purchase, j< until the minor arrives at the full age of twenty-five years," and 
then '* the heir to take full possession of this estate." A., being residuary 
legatee, is entitled absolutely to the accumulation. 

Henbt Bingley by bis Will devised real estates to William Bing- 
ley, son of the late Richard Bingley, describing him as a youth about 
fifteen years old, for and during the term of his natural life, and 
after his decease, to the use of his first and -second sons, &c. of his 
body in tail male ; remainder to Richard Bingley otherwise Battye 
(an illegitimate child of said Richard Bingley) for life ; with re- 
mainder to his first and other sons in tail male, l^he testator 
appointed William Bingley residuary legatee of his personal estate ; 
and in a subsequent part of the Will he gave the following direc- 
tions : 

<<I constitute and appoint the said Godfrey Bingley and John 
Needham guardian and trustee of this my last Will during the 
minority of the heirs of the Bingley family with an allowance of 
twenty guineas a year in full compensation and recompense for his 
trouble in collecting the rents and all the expenses employed therein 
by Godfrey Bingley who is to pay the money and rent every half 
year to John Needham who is to put it into Messrs. Shore's Bank 
at Sheffield at 22. IDs. per cent, until they can meet with a purchase 
in my usual way for it and John Needham to charge a salary of 
twenty guineas a year for the same until the minor arrives 
at the full age of twenty-five * years, and then such salary . [•416] 
to cease and be no more paid and the Heir to take full 
possession of this estate." 

Upon the bill of William Bingley a question arose, whether the 
Plaintiff was entitled absolutely to the accumulation of the rents and 
profits during his minority, or, whether, a^ insisted for the Infant 
Defendant Henry Bingley Battye, the first tenant in tail in being 
under the devise, it was to be put in settlement 

A claim was also made by the heir at law of the devisor ; for 
which the Master of the Rolls was clearly of opinion there was no 
pretence. 

Mr. Lloyd and Mr. Heys, for the Plaintiff, insisted, that he was 
absolutely entitled to the estate to be purchased under the words 
''full possession." 

Mr. Richards, for the remainder-man in tail, contended, that 
the accumulation till the age of twenty-five was to form a fund 
for the purchase of estates to be settled ; following the devise of the 
real estate: the words ''full possession" not implying absolute 
property. 
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Mr. Lloydy in reply) was stopped by the Court. 

The Master or thb Rolls [Sir William Grant]. — ^My opinion 
is in favor of the Plaintiff; who in the first instance takes absolately 
in a way, that would carry these rents and profits ; and there is 
nothing distinct enough in what follows to take them away from him. 
The only object was, that he should have it in land rather than in 
money. 

A 'BBquxsT made in absolute terms, is not to be cut down into a gift for life 
only, by introducing a qualification not necessary to render the whole will consis- 
tent See, atUe^ the concluding passa^ of the note to Lord DougUu v. Chalmer^ 
2 V. 501. Nor must a plain disposition, in an early part of a will, receive an 
exposition from a subsequent pssoage, affording only a conjectiiral inference : see 
note 4 to Blake v. BunAury^ I V. 194. 
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[1803, Mat 4, 9, 11.] 

Bt a devise in general tenns a trust estate will pass: unless an intention to the 
contraiy can be collected from ezpreasionB in the Will or puiposes or objects 

of the testator (aV. 

Whether the rule, tnat, where there is a general charge of debts, not scheduled, a 
purchaser is not to see to the application, holds, where the purchase is not from 
the ori^nal trustees, but from oUiers, to whom they conveyed, qwBrt (h\ 

An objection upon that distinction was overruled upon circumstances. 

Objection by a purchaser upon illegitimacy, upon the circumstance, that the reg- 
ister of marria^ could not be found, an inaccurate statement in a deed, and 
some particulanty of description of the child in a Will. Upon the time of the 
marriage, previous to the Marriage Act, and other circumstances, the Lord 
Chancellors opinion was against the objection: but it was overruled upon a 
general release ; which, though only reciting generally, that objections were 
taken, was held sufficient; as binding the party to inquire into the nature of 
the objections. 

Release of a debt A reversion not included by the general terms. 

The abstract is complete, when it appears, that upon certain acts done the legal 
and equitable estates will be in the purcnaser; though long before the title can 
be completed. 

The bill was filed on the 25th of November, 1802, by trustees 
under aii Act of Parliament for the sale of the manor and estates at 
Northall in the county of Bedford, to obtain a specific performance 
of a contract entered into by the Defendant ; who was the purchaser 
of part of the estates by auction at Garraway's on the 3lst of August, 

(a) lAnds held by the testator, as mortgagee or trustee, will pass by the usual 
general words in a will, unless it can be collected from the language of the will, 
or the purposes and objects of the testator, that the intention was otherwise. See 
Ram on Assets, ch. 4, § 7, p. 68, 09 ; Dukt ^ htvk v. Mwnday^ anttj 3 V. 348, 
note (a); 4 Kent, (5th ed.) 538, 539 ; Jackmm v. Ddamoi^ 13 John. 537; Waii v. 
Bright, 1 Jac. & Walk. 474 ; GnUian v. Moss^ 9 Bam. & Cress. 267. 

(6) See as to application of purchase money, 2 Story, Eq. Jur. § 1130, "5 1131, 
§ 1132; 3 Sugden, Vend. & Purch. (6th Am. ed.) [154,] 198; Murmy v. BalUm, 
1 John. Ch. 566, 575; lAnxng v. Peyton, 2 Desaus. 375. 
vol-, vm. 26* 
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1802, at the sum of 5900/. By the terms of the sale the remainder 
of the purchase-money beyond the* deposit was to be paid on or 
before the 12th of November, 1802, on having a good title ; and on 
payment of the remainder of the purchase-money the purchasers 
were to have proper conveyances at .their own expehse, and to be 
entitled to the rents from Michaelmas. 

The answer stated, that the abstract was delivered on the 24th of 
September, and several objections being taken, on the 15th or 16th 
and the 19th of November other documents were furnished in sup- 
port of the title'. On the 12th of November the Defendant gave 
notice, that his money was ready ; and that, unless the title 
should be clearly made out on or before the * 25th of De- [* 418] 
cember, he should consider the contract at an end. 

By motion on the 2d of December it was referred to the Master 
to see, whether a good title could be made ; and to inquire, whether 
a sufficient abstract had been delivered at any and what time, with- 
out prejudice to the question. The Master reported in favor of the 
title ; and that it was admitted, that the abstract was delivered on 
the 24th of September ; and on the J 6th of November an abstract 
of the conveyance of the legal fee ; and on the 14th of February, 

1803, an additiohal abstract of a deed, purporting to be a release 
from John Overall ; which together appear to be a sufficient abstract. 

The Plaintiffs to<^k an exception to the report, on the ground that 
the Master ought to have reported, that a sufficient abstract was 
delivered on the 24th of September, or at least before the filing of 
the bill. 

The Defendant also took an exception to the report : insisting, 
that the Master ought to have certified, that a good title cannot be 
made ; and that a sufficient abstract has not been delivered. The 
principal objections, upon which this ex<feption was founded, were, 
1st, that the le^ estate in fee is not vested in the Plaintiffs by the 
conveyance executed to Lady Alston : 

2dly, A release has not been produced for the legacy of 10,000/., 
bequeathed by the Will of the late Mr. Robinson to his daughter 
Lady Gormanston : 

3dly, The release of the 14th of February, 1803, from John 
Overall does not state the grounds, on which it is appre- 
hended, * that he was entitled to a moiety of the estate ; [* 419] 
and consequently the Defendant or a future purchaser from 
him cannot be sure, that John Overall was fully apprised of his right 
to a moiety of the estate ; which the Defendant is advised is clear, 
if Mr. Robinson was not bom in wedlock. 

The state of the title with reference to these objections was as 
follows : 

Owen Thomas Bromsall in 1730 devised to Sir Rowland Alston 
and Edward Sparhawke and their heirs ; upon trust to raise money 
to pay his debts, and to settle the estates remaining unsold to the 
use of his nephew John Robinson for life ; with remainder, subject 
to a general power of limiting by way of jointure, in strict settlement 
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to his first and other sons in tail male ; remainder to his dangbters 
in tail ; remainder to his nephew Bromsall Crouch for life, and 
similar remainders to his sons and daughters ; remainder to the tes- 
tator's right heirs. 

In January 1731, the testator died ; leaving his sister Frances, 
the wife of John Robinson, and Bromsall Crouch, the son of his only 
other sister ; who died in his life, his heirs at law. In 1735 Brom- 
sall Crouch died without issue ; having devised all his real estates to 
Edmund Overall in fee. In 1743 Frances Robinson, who had sur- 
vived her husband, died intestate ; and administration was granted 
to her son John Robinsoni the testator's nephew ; who in 1747, on 
the death of the testator's widow, who was entided to the estate by 
way of jointure for her life, entered; and he continued in possession 
till his death in 1772. In 1767, by a deed, taking notice, that he 
had become entitled to the estate of Bromsall, he demised the estate 

by way of jointure on his wife, in the deed described 
[^420] << EUzabeth the wife of * the said John Robinson, formerly 

Elizabeth Coates," for 99 years, if she should so long live ; 
declaring, that after her death the residue of that sum should be in 
trust for such person or persons as he should by any deed or by his 
will appoint; and covenanting, that he was seised in fee of the 
premises. By his Will, dated the 7th of July, 1769, he devised all 
his estates in Suffolk and Bedfordshire to trustees for seven years for 
the payment of his debts and legacies ; and at the end of that period 
in trust to convey to the use of John Robinson, described as bis son 
<< now an infant aged thirteen years," for life, with remainder in 
strict settlement to his first and other sons in tail male ; and remain- 
ders over ; and he gave to his daughter Harriet 10,0002., to be 
paid at twenty-one or marriage, and other legacies; and as to 
all his personal estate and the rents of his real estate during the 
seven years, subject as aforesaid he declared the trust for said John 
Robinson, the infant, if he lived to twenty-one or should be married. 
Upon the death of his widow in 1781 John Robinson, the son, en- 
tered into possession. 

By indentures, dated the 26th of February, 1782, reciting the 
payment by the trustees under the Will of Robinson out of the per- 
sonal estate and the rents of the real estate of all the debts and the 
legacy of 10,000/. to Lady Gormanston, formerly Harriet Robinson, 
and all the other legacies, those trustees conveyed to the Plaintiffs, 
their heirs, &.C., to the use of Robinson the son for life, &c. accord- 
ing to the Will. A recovery was suffered by Mr. Robinson to the 
use of the trustees under that indenture and the act of Parliament, 
afterwards obtained for sale of the estates. 

The first objection to the title depended upon the point, 
1^*421] whether the legal estate passed to Lady Alston *by the 

Will of Sir Rowland Alston, son and heir of the surviving 
trustee under the Will of Owen Thomas Bromsall. Sir Rowland 
Alston by that Will gave and devised all his real estates whatsoever 
and wheresoever unto his wife, the said Dame Gertrude Alston, her 



1803.] LORD BRATBROKB V. INSKIP. 421 

heirs and assigns for ever ; and also gave all his personal estate and 
effects whatsoever and wheresoever unto his said wife ; appointing 
her and George Brooks executor and executrix. 

The objection being taken, that the legal estate did not pass by the 
Will, but descended to the heirs at law of Sir Rowland Alston, and 
two of his co-heirs being infants, and another a femt cavertj an ap- 
plication was made under the Statute of Queen Anne (I) for a ref- 
erence to the Master to inquire, whether the infants were trustees 
within the Act. The Master reporting, that the legal estate did not 
pass b}' the Will, and that the infants are trustees within the Act, 
on a petition to confirm the report, and tliat the infants may join in 
the conveyance, the Master of the Rolls declared his opinion, that 
the legal estate did pass by the Will ; and the infants were not trus- 
tees within the Act ; and dismissed the petition. 

In answer to the objection for want of a release of the legacy to 
Lady Gormanston it was insisted, that the fact of payment of that 
and the other legacies is recited in the conveyance of the 26th of 
February, 1782, executed by the trustees and executors of the late 
Mr. Robinson. The Plaintiffs also relied on an entry in the books 
of the bankers, with whom those trustees kept cash, of a payment 
on the 26th of October, 1774, of 10,000/. to Lord Gor- 
manston, Lady Gormanston's * first husband, and in con- [f 422] 
sideration of that payment and of the marriage a jointure 
settled upon lier ; and that Lady Gormanston and her present hus- 
band were parties consenting to the Act of Parliament for sale of 
the estates; and are excepted out of the saving clause. 

The third objection was grounded on a doubt suggested as to the 
legitimacy of Mr. Robinson, born in 1756. That doubt stood upon 
the circumstance, that no register of the marriage of his parents 
could be found ; that the jointure was not made before marriage ; 
and on the particular description of the son in the Will ; and th^ 
covenant in the deed of 1782, that Robinson, the father, was seised 
in fee. In addition to this it was alleged, that there was a rumor 
in the country. On the other hand besides cohabitation and gener- 
al reputation the following copies of registers were produced : 

" Births. — 1754, Nov. 22, Harriet of John and Elizabeth Robin- 
son, Somerset House." 

" Baptisms. — 1754, Dec. 5, Harriet Robinson." 
"Births. — 1756, June 24, John of John and Elizabeth Robinson, 
Somerset House." 

''Baptisms. — 1756, July 15th, John Robinson." 
''Burials. — 1772, John Robinson, Esquire, January 18th." 
"Burials. — 1781, Elizabeth, widow of late Colonel John Robin- 
son, Esquire, January 26th." 

Upon the supposition against the title of Mr. Robinson the rever- 
sion in fee fell into possession upon the death of the late Mr. Rob- 



(1) SUt 7 Anne, c. 19. 
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inson in 1772 ; which desoended from the testator Owen Thomas 
Bromsall to his sister Frances Robinson, mother of the late 
[* 423] Mr. Robinson^ and to his ^ nephew Bromsall Crouch, as 
co-heirs. The m6iety of Frances Robinson, who survived 
her husband, descended upon her death to her son ; and there was 
no objection to the title from him. Bromsall Crouch devised all his 
real and personal estate, subject to his debts, to Edmund Overall, 
his heirs, &c. The Plaintiffs relied on a deed of release from Over- 
all, dated the 17th of December, 1750, reciting a bill in Chancery 
by Bromsall Crouch in 1733, to establish claims against the assets of 
Owen Thomas Bromsall, add other bills by other creditors in 1734 
and 1738, and the Master's Report under a decree, establi^ing a 
debt of 13472. I6s. 7 3-4d. to Overall as devisee and executor of 
Crouch, and in consideration of 8032. 5«. 7 3-4d. releasing to Rob- 
inson the debt, and all right, title, trust, interest, property, claim, 
and demand, in the most general terms, out of the estate real and 
personal of Owen Thomas Bromsall. 

It was objected, that Overall's moiety of the reversion could not 
pass by this deed, no notice whatsoever being taken of his title to 
that ; and the recitals not even containing enough of the Will to 
show, that he was -devisee of the real estate ; that the general words 
therefore must be restrained to the subject-matter of the recital : 
which does not show any intention to convey the reversion. In 
consequence of this objection the release, dated the 14th February, 
1803, was obtained from John Overall, the only surviving son and 
heir of Edmund ; reciting the death of Edmund Overall in 1755, 
and the several preceding facts, and the sale by the Plaintiffs, but 
that, some of the purchasers having made objections to the title, suits 
were instituted ; and that John Overall, upon a full representation of 
the facts was satisfied, he had not any estate, right, or interest in 
the estate, but to remove the objections of the purchasers he releas- 
ed all the estate, right, title, &c. 
[* 424J * Mr. Mansfield and Mr. Belly for the Exception taken 
by the Purchaser. — ^The first ground of this exception de- 
pends upon the point, whether the trust estate passed by the Will of 
Sir Rowland Alston to his wife. The objection is upon The Attar- 
my General v. BuUer (1) and the other' late cases, the last is Ex 
parte BretteU (2), before your Lordship; which have established the 
rule. The opinion of The Master of the Rolls in this case must 
probably have gone upon the generality of this devise, without any 
such expression '< for her own use and behoof," &c. as in that Will. 
But that opinion, if it is to depend upon the insertion or omission of 
one or two words, must introduce that uncertainty upon this point, 
which the rule, as now established, that mere general words shall 
not pass a trust estate, without something showing a clear intention 
for that purpose, avoids : a rule founded in the inconvenience of 

(1) jJntc, vol. V. 339. 

• (2) wJiUc, vol. vi. 577. 
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comprising trast estates under these general words, and the presum- 
ed intention to pass those only in common parlance his own, and 
over which he has absolute power and dominion. 

As to the objection upon the legacy of 10,0002., where there is a 
general trust for payment of debts, the common rule certainly is, 
that a purchaser need not look to the application. But this special 
transaction occurs. The trustees do iv>t sell themselves : but they 
convey to other persons ; and the question is, whether the general 
rule applies in that case. Under these circumstances a purchaser 
has a right to have evidence, that this legacy was dischaiged. The 
persons, whom the testator intrusts to sell and receive the money, 
and apply it in payment of debts and legacies, instead of 
executing that trust convey to other persons for the ^ pur- [*'425] 
pose of sale, not according to the trust for payment of the 
debts and l^acies, but for other purposes, under an Act of Parlia- 
ment. 

As to the objection upon legitimacy, these peculiar circumstances, 
the very particular description of the son in the Will, the settlement 
nearly fifteen years after the marriage, require evidence. Pride v. 
The Earl of Bath (i). The proper evidence is the register of the 
marriage ; and, if that cannot be procured, general reputation. The 
first release, instead of strengthening the title, has a contrary effect. 
It is a release of the debt only, without any intention to convey the 
reversionary interest, or any knowledge of his title to it ; which can- 
not therefore be reached by the general sweeping words. 

Mr. Rkhardsy Mr. RamMy, and Mr. C. Agary for the Plaintifiiai. 
— ^The first point is a mere question of construction ; whether the 
devisor intended to pass the trust estate. The old cases were in 
favor of its passing : Marlow v. Smith (2). In Ex parte BretteU 
your Lordship anxiously collected an intention to pass that only, to 
which the devisor was beneficially entitled ; relying ^3) upon the ' 
words '< to and for his and their own proper use and behoof." In 
this Will there is not a word to confine the general devise. There 
is no authority, that the word '' my " is confined to those estates 
beneficially his. The general rule to the extent now supposed is 
not supported by the authorities : in Roe e. d. Reade v. Reade (4) 
Lord Kenyon considered the general devise sufl[icient, if it had not 
been subject to the debts. Considerable doubt has been 
entertained as to what fell from Lord. Rcdesdale in * The [^ 426] 
Attorney General v. BuUer upon the point of convenience. 
Certainly it is much easier to find a devisee than an heir. 

Upon the question as to the legacy of 10,0002. it is clear, the 
debts not scheduled being the first charge, it is not necessary for the 
purchaser to see to the application. The trustees convey to the use 
of the person entitled ; reciting in the deed, that they had paid all 

(1)3 Lev. 410; 1 Salk. 120. 

(2) 2 P. Will. J98. 

(3) See this disavowed, posly 434, 435, in the judgment 

(4) 8 Term Rep. B. R. 116. 
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the debts and legacies. Can there be a breach of trust after the 
trust is executed ? The purchaser taking Arom the trustees (hem- 
selves would be safe, it is admitted, under the general rule. How 
can he be otherwise, taking from the persons, to whom the trustees 
conveyed ; reciting in the.deed, that the trust was executed. The 
banker's book shows, the 10,0002. was paid ; and no evidence is pro- 
duced to tlie contrary. 

As to the question of legitimacy, it is not necessary in making 
out a title to prove actual marriage, unless a reasonable ground of 
suspicion is stated. The consequences of requiring such proof will 
be very serious. In many instances it is impossible. Before the 
Marriage Act (1) there were many ways of solemnizing marriage, 
which did not afford the same publicity and means of proof as at 
this day ; and this marriage must have taken place before that act. 
The registers of births and baptisms produced show, that at those 
times this lady represented herself as the wife of Mr. Robinson^ 
The description in the will has no particular meaning ; and as to 
the deed, stating him to be tenant in fee, the conclusion is, that he 
mistook his title. Upon* this point there is nothing but bonjecture 
against the title. This person lived to the age of 47 
[^ 427] without a suspicion as to ^ his legitimacy ; until it was 
raised by this purchaser, from something found in some of 
the deeds in the Master's office. To put an end to that scruple, and 
prevent so unpleasant a discussion, the second release, of 1803, was 
obtained. Admitting, that the first release could not include this 
interest, what objection can there be to the other ? It would be a 
complete bar to any claim set up by Overall. But no release was 
necessary. No ejectment could be maintained by the heir. What 
evidence is there to support a real action ? From 1754 his mother 
was always considered the wife of his father. Overall was a party 
to a suit, in which it was stated, that Robinson was the heir at law 
of his father and of the original testator; upon whose will that 
cause was instituted. In the absence of all evidence what right is 
there to have recourse to these conjectures against legitimacy ? In 
Pride v. Lord' Bath the evidence offered was, that she had another 
husband living ; a case not admitting any presumption from length 
of time. 

Mr. MansfieMj in reply. — ^It is very unfortunate, that the question, 
whether the trust estate passes under the devise, should depend up- 
on such words as " to the only use and behoof" or " my," &c. As 
to the point of legitimacy, the title depends upon this single mar- 
riage. How is it possible to account for this singular description in 
the will ? That certainly called for something to be done on the 
part of the vendors to get rid of the suspicion arising from it ; which 
creates doubt enough in the case of a purchaser. Overall appears 
never to have had any intimation of the suspicion of illegitimacy. 

The Lord Chancellor [Eldon]. — ^The first objection, that I 

(1) Stat 26, Geo. II. c. 33. • 
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shall consider is, that there is such reasonable ground of doubt, 
whether the alleged tenant in tail was legitimate, that the 
purchaser will not * have such a title as this Court will [^ 428] 
call i^pon a purchaser to take, if a doubt of so high a na- 
ture exists (1). I admit, there are many cases, in which a Jury will 
collect the fact of legitimacy from circumstances, in which it might 
be attended with so much reasonable doubt, that this Court would 
not compel a purchaser to take it, merely because there was such a 
verdict. The Court ought to weigh, whether the doubt is so reason- 
able and fair, that the property is left in his hands not marketable. 
If at the date of the instrument executed in 1767 Robinson had a 
legitimate son, of the age of eleven, that son was tenant in tail ; 
and his father therefore had no right to direct the trust of the term 
as he should appoint: but, if the jointure was well created, the 
term beyond that would be of course to attend the inheritance ; and 
he could not affect it, or the uses in Equity, except so far as he had 
power to attach the effect of any declaration upon his moiety of the 
reversion in fee. He in effect alleges, that he is seised in fee ; there 
being an express covenant for that ; and all the other covenants are 
more likely to flow from a tenant in fee than from a mere tenant for 
life. By his will, in 1769, he devises estates, that would, though 
not necessarily, if he had other estates of the same description, 
comprehend these estates ; and if he meant to devise them by virtue 
of his interest in them, (it would take another turn, if he meant to 
aflfect them only by raising an election,) he has used words, that 
would, though not necessarily, comprehend them ; and, if so, he 
has devised them to that son, who, if legitimate, would have been 
tenant in tail ; making him tenant for life, with remaiaders in strict 
settlement; and he has infused into it this description, unusual cer- 
tainly. 

The argument upon all this is, that there are difficulties upon the 
abstract, that cannot be altogether accounted for unless 
upon some doubt of legitimacy ; and, *in addition to this, [* 429} 
evidence of rumors of illegitimacy was proposed before 
the Master. It would be very dangerous as to that to say, the Mas- 
ter is to be at liberty to receive such evidence, in order to entitle 
him to call for proof of legitimacy. He has that right upon the 
suggestion of a purchaser, where pedigrees are to be established or 
attacked, but not upon such rumors. These circumstances are cer- 
tainly some evidence to raise a doubt upon the legitimacy. But tlie 
nature, quality, and weight, of the Evidence roust be considered 
with reference to all the other circumstances, and the observations 
attaching upon these instruments. After a clear cohabitation as man 
and wife from 1754 it cannot be stated, that this inaccurate convey- 
ance, the object of which was, to provide a jointure, is merely from 
its inaccuracy to blow away the character of the children. That 
deed therefore, though it is some evidence, does not weigh much 

with me. ^ ^ 

(1) Cooper V. Dtnnty ante, vol. i. 565, and the ncte, 567. 
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Then as to the description in the Will. From such a circum- 
stance, merely taking notice of the age of his son, it would be in- 
finitely too strong to stay, he means to furnish evidence of the fact 
that he was illegitimate. Generally there is much more description 
of such a child. But the effect of these circumstances is to be col- 
lected, not by taking them separately, but connected with the infer- 
ence from all the other circumstances. It is not denied, that these 
persons were living together as man and wife previously to 1754. 
It is material, that that was a period previous to the Marriage Act : 
and the time, when the marriage took place, is in all these cases a 
circumstance of considerable weight upon the point, whether the 
raster can be produced, or not. It is more reasonable to presume, 
without the production of the register, that there was a legal marriage 
at that period, than since ; when probably the fact would 
[♦ 430] have ♦ led to the register. The register of the births of the 
children and the burials are prima facie evidence, that they 
were husband and wife, from the manner, in .which these registers 
are kept There has been great dispute lately in the House of 
Lords, upon the claim to the Chandos Peerage now depending, 
whether if the register of birth is entered without the name of the 
mother, that is not to be taken as evidence, that there was no other 
lawful parent than the father ; and therefore only the father was 
named. My answer to that objection was, that upon that hypothe- 
sis there was no legitimate child in Maidstone ; for in that parish 
the mother's name is never entered. Such an inference therefore is 
to be drawn with great delicacy and care as to the rights and inter- 
ests of the child ; and if there is no farther circumstance, it is much 
too strong an inference. The register of the burial of this lady in 
1781 as the widow of Colonel Robinson is some evidence ; certainly 
by no means conclusive, that she was his wife previously to 1754, if 
there is a reasonable doubt ; and the same observation applies to the 
other register, calling her his wife. Cohabitation is to be presumed 
upon these circumstances, without evidence to the contrary. The 
circumstance of the enjoyment of the estate is not to be left out. 
Crouch died in 1735 ; giving Overall his real and personal estates ; 
who died in 1755; having survived the birth of the first child of 
Robinson. James OversJI, the son, as Crouch's solicitor, became 
immediately implicated in suits as to the estate ; and must therefore 
have had great connection with the family of Robinson. It is not 
likely, that so much concerned with the family, they should not have 
gained some intelligence, whether Robinson was married, or not, be- 
fore that period. James Overall died in 1770 ; leaving the property 
to his brother John Overall, the grantor and releasor in the deed of 
1803 ; and then in 1772 the title to the estate opens to 
{*431] *that John Overall, if the son of Robinson was not le- 
gitimate. 
Under these circumstances, strong in favor of legitimacy, if the 
question was between those parties, it could not, though the register 
of the marriage was not produced, be stated to a jury as an infer- 
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ence fairly questionable. It is, I admit, very different as to a pur- 
chaser. But, admitting that principle of distinction, the Court 
ought to hesitate long, before it would act upon such grounds to the 
destruction of legitimacy, not appearing to have been ever before 
this transaction called in question. I am however relieved from the 
necessity of deciding it ; being of opinion, that the instrument exe- 
cuted in 1803 put an end to the title of the only man, who could 
question it. I pass over the instrument of 1750 ; observing only, 
as it is admitted, that it ought not to be taken in equity to have con- 
veyed this reversionary right. As to the instrument of 1803, though 
it might have been infinitely better drawn, and without infusing into 
it any thing, upon which a speculation could be raised as to legiti- 
macy, upon what ground could Overall as against a purchaser raise 
any objection ? Suppose the purchascfr to object, unless Overall's 
title is got in, Overall might upon being appHed to inquire the nature 
of his objections. But if having only a general statement, that they 
have objections, upon that communication he executes the instru- 
ment, and conveys, is there any thing to affect the conscience of the 
purchaser, so that he could ever get the estate back ? I agree, if 
the objections were stated, the purchaser would have notice, that 
short information was given to Overall. But it is stated in two or 
three places, generally, that objections were taken, and his interest 
was to be got in. If he does not ask the nature of the objections, 
he determines against himself as to any question between 
him and the * purchaser, if the deed does not show, that [^ 432] 
the objections were withheld from him (1). This deed 
therefore would make it impossible for him ever to disturb it. 

As to the objection upon the legacy of lO^OOOZ., that under the 
circumstances ought to be presumed paid ; and without entering 
into the question, where the trustees do not themselves make the 
sale, but convey to persons, who become trustees under their gra- 
tuitous act, not from the author of the trust, whether the purchaser 
has the same protection, and adverting to the circumstance, that 
the conveyance upon the face of it purports to be of the residuum 
of the trust estate after payment of all the debts and legacies, and 
to the great length of time, and to the circumstance of the banker's 
book, but even without that book, the non-production of that release 
is not an objection to be sustained. 

Upon the remaining question I give an opinion with a good deal 
of hesitation and difficulty, upon this consideration. Either the 
legal estate is in Lady Alston as devisee, or in two infants and a 
married woman, the heirs at law. The case therefore raises the 
question, whether the greater quantum of convenience is on the one 
side or the other. It must be determined ; for it is unseemly, be- 
cause there are doubts, in which it is, to have the money paid into 
Court, and the infant to convey, when of age ; as has been done 

(l)2Mer.355, a 
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in other cases (I) (a). It is better to decide it than to bring sucli 
doubts upon the record. The point is under circumstances, which 
make it highly expedient, that some principle should be laid down. 
Upon the cases it is very difficult. The case Ex parte Sergi- 

son (2) leaves the question in very considerable doubt. 
[* 433] * Upon that case this observation occurs : that the real 

estate being in mortgage, and the mortgage money being 
given to the infant himself, it is very different from a case, in which 
the mortgage money is not given to the infant himself, but to the 
executor generally, for those entitled to the personal estate. The 
devisor is much less likely to intend to give a mere naked trust to 
an infant, having no interest, than if the property secured by the 
estate is also given to the infant ; and Lord Alvanley's ground was 
not, that he thought, the mortgaged estate did not pass, but, that 
the infant was not a dry, naked, trustee ; as he had an interest in 
the money secui^d by the mortgage. Lord Rosslyn did not decide 
it ; but, the heir offering to jom, directed him to join ; and, the 
money being the ihfant's, made a convenient arrangement ; thinking 
it reasonable, that he, when of age, should join. That case there- 
fore is not ti decision one way or the other. 

In the case of the DvJce of Leeds v. Munday (3) there is a cir- 
cumstance, aiding much to the decision, as evidence of intention, 
that the devisor did not mean estates his in the legal sense, as the 
estate of a mortgagee in a Court of law. The testator had given 
all his estate and effects whatsoever and wheresoever, subject to the 
payment of his debts and an annuity. Could he mean, the legal 
estate, that he had as mortgagee,* should be so chaiged? That 
charge is a circumstance at least of evidence, that he did not intend, 
that under that Will those estates should pass. 

The distinction taken in the argument of the Attorney 
[* 434] * General v. Buller is this. On one side it is asserted, 

that trust estates shall pass by the general words, if there 
is not something upon the face of the Will confining it ; and tlie 
direct contrary is stated on the other. Where the latter position 
was collected I do not know. No authority was stated for it. 
With regard to the Lord Chancellor's assertion, the difficulty of 
acceding to either of those propositions, as a statement of an un- 
questionable fact, is, that the recent authorities show plainly, that 
no such settled understanding exists ; and all that doubt and arrange- 
ment show it ; and the quantum of convenience can only be estima- 
ted with regard to each Will. Upon a limitation of real estate in 
strict settlement, a vast number of limitations over, contingent re- 
maiinders, executory devises, powers of jointuring, leasing, raising 

sums of money, it is impossible to say the intention could be to 

J . . — . 

( 1 ) ^nte, Ex parU Ser^ison, vol. iv. 147 ; [149, note (2).] 

[a) See for the alteration in the law upon this subject, Foiodl v. RdbinSy anie^ 
7 V; 209, note (c); 2 Macpherson, Infants, (Lond. cd. 1842,) 44. 

(2) .^bdcy vol. iv. 147. 

(3) ^nte, voL iii. 348; see the note, 349. 
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give a dry, trust, estate ; for thb question attaches upon that just as 
much as upon a mortgage. Yet, if you take the simple case of a 
testator, having an heir at law under circumstances, in which you 
cannot get him to execute, abroad, or if the testator did not know 
him, or, as in this instance, two infiuits, and Efeme coverty who must 
levy a fine, there the argument of convenience is all the other way, 
if he gives a mere, dry, trust, estate to an individual, competent to 
do the acts, and at hand to do them ; as Lady Alston is. 

The last case was Esparte BretteU ; and I certainly did not mean 
to be understood to put any thing, as I am now understood at the 
bar to have done, upon the expression, that it was given to the use 
and behoof of the party. I perfectly agree, that giving to a man, 
his heirs and assigns, is- perfectly the same. But I meant, that I 
thought I could collect, that the testator intended to give to that 
individual a property, which he could enjoy as beneficially 

* as that property, that was his own. I desire therefore [* 435] 
not to be understood to put that opinion upon any such 

words, except so far as I could collect the intention from the will ; 
calling in aid the particular situation of the devisee. My meaning 
was only,« that it may be a circumstance upon the intention, that the 
testator did not mean, a mere dry, trust, estate, and not in a benefi- 
cial sense altogether his, should pass as his under general words ; 
when, if it did, it was incapable of such a large species of enjoy- 
ment as upon the whole will he intended to give in every part of the 
property. 

I am disposed in this case to concur with the opinion of the Mas- 
ter of the Rolls ; meaning rather to state my judgment, that the 
rule is not, that in every case, where general words are used, the 
property shall or shall not pass ; but, that in each case you must look 
at every part of the will for the intention with regard to such prop- 
erty. I do not know in expetience any case, in which the proposi- 
tion is laid down so strong, one way or the other, as it was laid down 
in the Attorney General v. BulUr, I know no case, which states as 
the rule, that trust estates shall not pass under general words, unless 
an intention, that they should pass, appears ; and I incline to think, 
they will pass, unless I can collect from expressions in the will 
or purposes or objects of the testator, that he did not mean they 
should pass. In this case there is no circumstance, except one, that 
I shall observe upon, denoting any special intention. It is the case 
of a dry trust ; all the debts and legacies being long paid ; as I now 
understand. There was therefore a pure legal estate in this testator ; 
nothing remaining to be done but to re-convey. There is no one 
circumstance in this will to cut down the general efiect upon any 
notion of intention ; unless it can be said, that, where he 

* meant to create a trust, namely, as to the personal estate, [* 436] 
he joins another person with his wife ; giving the real es- 
tate to her alone. But that is too thin an evidence of intention to 
afford much inference. 

VOL. VIII. 21 
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The result is this : a Will containing words lai^ enough ; and 
no expression in it authorizing a narrower construction than the 
general legal construction : nor any such disposition of the estate 
as is unlikely for a testator to make of any property not in the strict- 
est sense his ; as complicated limitations : nor any purpose at all in- 
consistent with as probable an intention to vest it in his wife, as 
devisee, as to let it descend. I know of no case, in which a mere 
devise in these general terms, without more, where the question of 
intention cannot be embarrassed by any reasoning upon the purpose 
or objects, or the person of the devisee, has been held not to pass 
the trust estate. If there was any such case, I would abide by it: 
but I do not feel strong enough upon authority or reasoning to dis- 
sent from the decision of the Master of the Rolls. Lady Alston 
therefore has in her the legal estate. 

As to the question, when the abstract was complete, the abstract 
is complete, whenever it appears, that upon certain acts done the 
legal and equitable estates will be in the purchaser. That may be 
long before the title can be completed. 

Mr. Bcfl*observed, that Lord Hardwicke's opinion (1) in Cas- 
borne V. Searfe was clear, that a mortgage in fee not foreclosed 

would not pass by a general devise. 
[*437] ♦The Lord Chancellor [Eldon] said, he did not be- 
lieve. Lord Hardwicke said so; and would look at his 
notes. 

1803, May 1 1 . Lord Chancellor. — I cannot find any such case 
as is referred to by the Lord Chancellor in The Atiomey General v. 
BuUer^ I hav^ consulted Lord Rosslyn upon it ; who says, that he 
was rather overborne by the observation of the Attorney General ; 
but that his own opinion is rather with my present opinion. Lord 
Kenyon in Roe ex dem. Reade v. Reade held clearly, that under a 
dry, naked, devise of all his estates a trust estate would pass ; un- 
less there was some denotation of intention, that it should not pass; 
and, that there was, he collected from the charge of all debts, &c. 
As to Ex- parte Breitell, it came on upon a petition ; and perhaps 
was not so attentively, considered, as the importance of the point 
required : but it was not my intention to say, that in the naked in- 
stance of a dry trust estate, with nothing more in the Will than 
there is in this Will, a mere devise in these general terms, I under- 
stood the general rule to be, that it would not pass. Unquestion- 
ably that is not the rule according to the old cases (2). I take it to 
stand thus : that from the time of Sir Thomas Sewell there was 
more of struggle to find out circumstances demonstrating an inten- 
tion, that the trust estate should not pass : but I never knew that 
gratified to the extent, to which it was carried in The Attorney Gen- 
ii) 1 Atk. 605. 
(2) See Mr. Sanders's note, 1 Atk. 605. 
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eral v. BuOer ; and I do not find upon conversing with Lord Rosih 
lyn, that was his understanding upon it. What I meant in Ex parte 
BretteU was, that there was sufficient upon the face of the will to 
show, that only what was beneficially his should pass. But this is a 
mere, dry, naked devise, with no one word denoting an in- 
tention, that what undoubtedly the Law would *pass, [*438] 
should not pass, and to narrow the construction in Mar- 
hto V. Smith. Upon the best consideration I can give this point my 
opinion is, that the trust estate does pass ; and I must overturn Roe 
ex dem. Reade v. Readcy if I should say, it did not. 

The Defendant's exception was over-ruled ; and a specific per- 
formance decreed (a). ^___ 

1. As to the title which a parchaser has, in equity, a right to insist upon, before 
he can be compelled specifically to perform his contract, see, anie^ the notes to 
Cooper V. Iknne, 1 V. 565. 

2. In Btautry v. IhaoUj 2 Freem. 179, it vas held, as in the principal case, that 
the cfTect of a release should be governed by the agreement which gave rise to 
such release ; and not be extended to matters which were not in the contempla- 
tion of the parties, though ttie words of the release were general: and see Otol- 
monddey v. Clif^uifiy 2 Meriv. 353, 355 ; Pickering y. Lord Stamford^ 2 Ves. Jun. 
584; Cole v. Giheofij 1 Ves. Sen. 507; Young v. Peaduy, 2 Atk. 257. 

3 That, under a general devise, estates held by the devisor on mortgage, or on 
trust, will pass, unless from the context of the will, or from a disposition not con- 
sistent with a limited right, it can be collected, that he did not mean to pass such 
estates : see, ante, note 7 to Jltt Attomof Ge9teral v. Bowyer, 3 V. 714. 

4. That an abstract is complete, and a specific performance may be decreed, 
when it appears from the master's report, that a good title is capable of being 
made within a reasonable time : see note 6 to Cooper v. Denne, 1 V. 565. 

5. As the beneficial interest in a mortgage, until it is foreclosed, is, in substance, 
a chattel interest, it may pass under a general bequest ; even supposing the bequest 
to have been made before the testator had any mortgage interest whatever: 
Thompson v. Grani^ 4 Mad. 447. And the principal case, with the authorities 
cited in the reference given in note 3, supra^ establish that estates held on mort- 
pfa^ may pass under a general cfevue, unless the disposition made by the testator 
IS inconsistent with the nature of such an interest This inconsistency would be 
clear if the testator had charged his devise with annual outgoings which might 
last longer tlian the mortgage ; or, if he held the mortgage only as a trustee, but 
his will directs a distribution of the produce of his devise : Ex parte Morgan, 10 
Ves. 103 And, if the devise was to uses in strict settlement, it could not be in- 
tended, that estates subject to an equity of redemption came within the general 
words of a devise, the subject of which was to be so tied up. It is farther to bo 
observed, that,\Llthough the legal estate, in a mortgage in fee (which has been for- 
feited by default of payment according to the condition), will pass under a general 
devise, unless some intention inconsistent with that constniction can be collected, 
yet, with respect to the bengal interest, the devisee will be a trustee for the 

(a) See, for a collection of cases in which Courts of Equity have compelled a 
purchaser, upon their own dpinion, to accept a title depending upon questions of 
great nicety, 2 Sugden, Vend. & Purch. (6th Am. ed.) 121, [180,] et seq. 

But, that Courts of Equity will not compel a purchaser to take a doubtful title, 
Bee 2 Sugden, Vend. & Purch. (6th Am. ed.) 110, [1661 ; Cooper v. Denne, 4 Bro. 
C. C. (Am. ed. 1844,) 80, 88, note (a) ; iR C. ante, 1 V. 565, and notes j Rose v. 
Calland, ante, 5 V. 189, note (a), and cases cited. 

Still, that mere possibilities or mere suspicion ending in suspicion, ought not to 
be regarded, see 2 Sugden, Vend. & Purch. (6th Am. ed.) 123, [183]; Ten 
Broeck v. Livingston, 1 John. Ch. 357. 
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party to whom the testator's pefsonal estate is bequeathed ; just as the heir at law, 
if the legal estate had been allowed to descend, but the mortgage interest had 
been disposed of by will, would be a trustee, for the party to whom the beneficial 
rif ht was so given, or for the personal representative^ if no particular disposition 
of such interest was made: and, if the mortgage was not in fee, but for a term of 
years, and, as such, the lenl title thereto devolved on the executor of the mort- 
gagee, the executor would, in like manner, be only a trustee for any person to 
whom the money due on such mortgajre was bequeathed. Momey GtntrcH v. 
Mewicky 2 Ves. Sen. 46 ; HoUwortk v. Zone, Moseley, 198. So, if a devisor him- 
self held a mortgage estate on trust only, though such trust estate might, as we 
have seen, pass under a general devise made by him, -(supposing his will to con- 
tain no disposition irreconcilable with the nature of such property, and the duties 
of a trustee,) the devisee will also be a trustee for all parties interested, whether 
for life or in remainder. Marlow v. Smilh^ 2 P. Wms. 201 ; BUnnerhaasd v. Day, 
2 Ball & Beat 133. The distinction between the legal and equitable estate runs 
through the whole of every mortgage transaction : a mortgagee in fee is himself, 
although the estate has been forfeited, considered in equity, until a foreclosure 
has taken place, or the equity of redemption has been released, only as tn (Ae na- 
turt of a ^stee, (Awhwrsl v. DauAing, 2 Vem. 401,) althouc^h the character of a 
trustee does not (speaking with strict precision) belong, in all respects, to a mort- 
gagee. MBorqma ChobnondtUy v. Lard ClinJUm, 2 Jac. & Walk. 182. 

6. Not only may the legal estate in a mortgajife pass under words of general 
devise, but the beneficial and persoTud interest in such a chattel may pass under 
words usualljr appropriated to tne transfer of real property : thus, where a testator 
devised all his freehold in a named parish, and it appeared that he never had an 
interest in land in that parish, excem a mortgage interest, in fiivor of the plain 
intention, that interest was held to be well and beneficially given by such inac- 
curate description. Clarke v. MhoUy Barnard, 461. 
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EAGLETON AND COVENTRY v. KINGSTON. 

[1803, Mat 13, aivd seve&al piuccKoiife Dats.] 

Applica'^on for a CommiflBion of Review to re-hear a sentence of the Preroga- 
tive Court, upon a Will affirmed h^f the Delegates, referred to the Lord Chan- 
cellor ; who certified against granting the Commission on the ground, that the 
case did not furnish any such doubt with reference to the facts or to important 
points of law, as made it expedient to^rant the Commission; which is prayed 
of the grace and benignity of the Crown, regulated by sound discretion ; 
usually withholding it upon ^unds of public exfiediency, unless there are 
very cogent reasons for believing, that tHe sentence is founded on error in fact 
or in law ; or, unless the doctnnes of law, upon which it is supposed to be 
founded, are so questionable and in^wrtant as to make it clearly fit, that they 
should be considered in the most solemn manner. 

Grounds of granting a Commission of Review, [p. 465.] 

Whether a Commission of Review can be granted with a clause, admitting a new 
nlea and new proofs, QiMsre, (a), [p, 466.] 

At least the memorial ought to contam allegations, and a special prayer, [p. 466.] 

Executor bound to call in money out upon personal security (6), and therefore to 
pay into Court money due from himself (c), [p. 466.] 

The Lord Chancellor declared, that in future, if he should receive a nrivate letter 
on the subject of a cause, he would consider, whether the writer snould not be 
committed, [p. 467.] 

A different conclusion of fact upon the evidence not a sufficient ground for tho 
extraordinary relief of a Comoiission of Review, [p. 470.] 

Rule as to proof of handwriting. The witness musthave seen tlie party write ; 
and swear to his belief, that the writing produced is his (</), [p. 473.] 

(a) See 1 Williams, Executors, (2d Am. ed.) 384, 385, and note (6). 

(6) Powell v. Evansy ante, 5 V. 839, note (a) ; 2 Williams, Executors, (2d Am. 
ed.) 1290, 1291. 

(c) The rule is, to consider that the debt due from the debtor-executor has been 
paid to him by himself; and upon this supposition it is an established rule in 
Equity, that the executor shall be accountable for the amount of his debt as assets. 
See 2 Williams, Executors, (2d Am. ed.) 941, 042; FreakUy v. For, 9 Bam. & 
Cr. l:U; fVankford v. fVan^ford, 1 Salk. 299; mnship v. Aass, 12 Mass. 199; 
Steoens v. Gaylordj 11 Moss. 266; Hon/s v. Jacksofi, 6 Mass. 149; Bt^elow v. 
Btgdoio, 4 Ham. 138 ; LocJder v. Smiihy 1 Keble, 313 ; Codts v. BorradaQe, Chitt 
& Hal. 642, note; Kinney v. Ensign, 18 Pick. 232, 236; HohaH v. SUme, 10 
Pick. 220; Ips. Manuf, Co. v. Story, 5 Metcalf, 310; Bacon v. Fairman, 6 Conn. 
121; Piwey v. Clemson, 9 Serg. & R. 208; HaU v. Hall, 2 M'Cord, Ch. 304; 
Decker v. JiUfler, 2 Paige, 149 ; Stagg v. Beekman, 2 Edw. 89 ; Marvin v. Stmie, 
2 Cowen, 781 ; Carey v. Goodinge, 3 Bro. C. C. (Am. ed. 1844,) 110. 

(rf) 1 Greenl. Ev. pt 3, ch. 6, § 576, § 577. Whatever degree of weight the 
testimony may deserve, it is established, that if the witness has seen the person 
write, he will be competent to speak of his belief respecting his handwriting. 
1 Phil. Ev. (Cowen & Hiirs ed. ia39,) 484, 485, note, 913 ; 3 vol, ib. 1321, i;322 ; 
Page V. Honums, 14 Maine, 478; TUford v. ilTnoM, 2 John. Cas.211 ; Hammond's 
Case, 2 Greenl. 33 ; Cunningham v. Hudson River Bank, 21 Wendell, 551 ; 
WUHams v. Davis, 1 Penning. l77 ; Handy v. State, 7 Har. & John. 42. 

Another mode of acquiring a knowledge of one's handwriting, from which a 
party may testify as to it, is by means of a written correspondence, concerning 
which see 1 Phil. Ev. (Cowen & Hill's ed. Id^lO,) 486, ef seq. ; 3 ib. notes, 1324, 
et seq., note, 914 ; Paffe v. Homans, 14 Maine, 478 ; 2 Stephens, N. P. 1699 ; 
Mudd V. Suekermore, S^Adol. & Ell. 730. 

A clerk of a Court, who, in the course of his business, has often seen what he 
believed to be the official signature of a person, as a justice of the peace, and has 
certified the same as such to tlic pension office, maybe called to prove the hand- 
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Comparison of hands by a peraoni «vho never saw the party write, is not evi- 
dence (a), [p. 474.] 
If the witness will not swear to his belief of the handwriting, but says, that he 
thinks it like, the Lord Chancellor of opinion, that is not evidence (6), [p. 475.] 

A MEMORIAL was presented to the King in Council by Edward 
Eagleton and Elizabeth Coventry ; praying a Commission of Review^ 

writing of that person, though he has never seen him write. Amheni Bank v. 
Boot, ^ Metcalf, 522. 

See farther upon the modes of acquiring the ilequisite knowledge to testify to 
handwriting, Roscoe, Dig. Cr. Ev. (Am. ed.) 163 ; SmiUh v. Sainsway, 5 Car. & 
Payne, 196 ; Bussell v. Coffin^ 8 Pick. 143 ; HammomPa Case, 2 Greenl. 33 ; Page 
V. HomofixSy 14 Maine, 478. 

(a) All evidence of handwriting, except where the witness saw the document 
written, is, in its nature, compamon. It is the belief, which a witness entertains, 
upon comparing the writing in question, with its exemplar in his mind, derived 
from some previous knowledge. Upon this subiect of the comparison of hands, 
great diversities of opinion have been entertained. But, inasmuch as it is now too 
well settled to be shaken, that if the witness has the proper knowledge of the 
party's handwriting, he tMydtdart his hditf, in regard to the genuineness of the 
writing in question, the difference of opinion among judges, regards the source 
from which this knowledge is derived, rather than the degree or the extent of it 
See 1 Greenl. Ev. pt. 3, ch. 6, § 576; Mudd v. Sudurmort, 5 AdoL & £11. 730; 
Remarks of Mr. Evans, in 2 Poth. Obi. App. XVI. § 6, ad Calc. p. 162. 

See farther, for a full view of the extent to which comparison of hands has been 
admitted in England and in America, 1 Phil. Ev. (Cowen & Hill's ed. 1839,) 
490, 491 ; 3 ib. notes, p. 1326, note 915 ; 2 Stark. Ev. (6th Am. ed.) 375 ; Mw)d^ 
V. Bovka, 17 Pick. 490; Amhtrst Bank v. Root, 2 Metcalf, 522. 

The English Courts have consistently followed the rule, excluding evidence 
founded upon a mere comparison of hands by wiinesses. By the English law a 
witness cannot have two writings placed in his hands, and then be askeid whether 
in his belief, both were not written by the same person. ClamunU v. TuUidge, 
4 Car. & Payne, 1 ; 3 Phil. Ev. vbi supra. 

So it is held in the Supreme Court of the United States. Slrolher v. Lucas^ 
7 Peters, 763. See as to the different States. 3 PhiL Ev. ubi supra, p. 1326- 
1331 ; 1 Greenl. Ev. pt 3, ch. 6, § 576, § 581, and notes ; Page v. Hamans, 
14 Maine 478. . 

In Massachusetts, upon the ouestion of the genuineness of a signature the 
opinion of a writing-master, professing to have skill in detecting forgeries, fonned 
from a comparison of hands, without any actual knowledge of uie handwriting of 
the person whose signature is in controversy, is competent evidence. MooAi v. 
BoweU, 17 Pick. 490. 

How far and under wl^at circumstances and rules the jury is allowed to judge 
of handwriting on a comparison by themselves, see 1 Greenl. Ev. pt 3, ch. 6, § 
580, § 581 ; fdckson v. PhmjM, 9 Cowen, 94, 112 ; Rowt v. Atfe, 1 Leigh, 216; 
StaU V. Mm, 1 Hawks, 6 ; Homer v. WaUis, 11 Mass. 309 \ Moody v. Bowdl, 17 
Pick. 490 ; Rtduvrdson v. Mwcomb, 21 Pick. 315 ; Hammond's Case, 2 Greenl 33 ; 
Lyon v. Lyon, 9 Conn. 55; State v. Carr, 5 N. Hamp. 367; Boman v. Plunkdt, 
3'M'Cord, 518; Lancaster v. WhitekUl, 10 Serg. Sl R. 110; 3 Phil. Ev. (Cowen 
& Hill's notes, ed. 1839,) 1326-1331. 

See farther as to comparison, and what shall be sufficient proof of the writing 
offered as a test or standard for comparison. Baker v. Homes, 6 Whart 284 ; 
M'CorkU V. Binns,5 Binn. 349; Farma'aBank v. WhUehm, 10 Serg. & R. 110; 
Cailan v. Gaytord, 3 Watts, 320 ; Armstrong v. Burrows, 6 Watts, 26a 

(6) It would be difficult to maintain, consistently wfth the authorities, that a 
witness shall not testify unless he will express a decided belief in reference to the 
handwriting. See 3 Phil Ev. (Cowen & Hill's notes, ed. 1839,) 1322, 132a 

The case of Garrells v. Alexander, 4 Esp. 37, though doubted by Lord Eldon 
in the principal case, seems never to have been over-ruled, but is cited as author- 
ity by Mr. Phillips in his treatise on Evidence, by Mr. Starkie, Roscoe, Grcenleaf, 

VOL. VIII. 21* 
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to re-hear a sentence pronounced by the Court of Delegates (1) on 
the 16th of February, 1803, touching the last Will and Testament 
of William Jenkyns, Esq. ; affirming a sentence of the Prerogative 
Court establishing a Will dated the 16th of May, 1796, and pro- 
nouncing against a testamentary paper, dated the 27th of October 
in the same year. The memonal was referred to the Lord Chan- 
cellor. ' 

♦The testator died upc^n the 22d of November, 1796, [*439] 
at the age of 79 or 80. He had lived for several years 
in a lodging, dining generally at a coffee-house ; and frequenting 
the theatres. His only relation was his grand-daughter, Mrs. Long, 
the child of his daughter Mrs. Tucker. He had long been on very 
bad terms with that family ; but in 1792 his grand-daughter coming 
of age, and her parents being dead, he wrote to her in terms of 
kindness and affection ; which letter she answered in the same man- 
ner ; but at the same time expressing a wish that he would endeavor 
to forget her ; as she could never in honor to the memory of her 
father do any thing, which, were he alive, would be contrary to his 
inclination. From that letter he conceived a great resentment 
against her. Mrs. Kingston, the widow of a physician, but in re- 
duced circumstances, came into his service at the wages of twelve 
guineas a-year. . She continued with him till his death ; which hap- 
pened at Putney in a boarding-house ; where he became acquainted 
with Eagleton, a tea-dealer in embarrassed circumstances, and Miss 
Coventry ; both of whom lived in that house under the name of 
Evers ; and were sometimes called Mr. and Mrs. E. Upon the 8th 
of October, 1796, he executed a power of attorney, enabling Eagle- 
ton and Kingston jointly and severally to receive the dividends and 
to sell his stock ; and on the 26th of the same month he executed 
to them another power of attorney, authorizing them to collect all 
his property. Eagleton in the beginning of November received the 
dividends; and upon the 10th of November he without the knowl- 
edge of Kingston transferred to different persons all the stock stand- 
ing in the name of the deceased, consisting of 60002. 4 per Cent. 
Bank Annuities. 

The Will, dated the 1 6th of May, after a formal introduction in 
the usual manner, proceeded thus : 

* " And as to the worldly estate and property which I [* 440] 
am now or at the time of my decease may be possessed of 
after payment of my debts and funeral and other chaiges I dis- 
pose of as follows whereas. my only near relation and grand-daugh- 
ter Fanny Monro Tucker otherwise Long daughter of my late daugh- 
ter Fanny Tucker having thought fit entirely to desert roe and not 

and other writers. See 1 Phil. Ev. 484, 485 ; 2 Starkie. (6th Am. ed.) 372; Ros- 
coe, Cr. Ev. 162 ; 1 Greenl. Ev. § 577. See Shaoji v. Sharp, 2 Leigh, 254, 255 ; 
Rtdford V. Pt^^gy, 6 Rand, 316. 

(1) The Delegates were the Judges Grose, Lawrence, Le Blanc, and Chambre; 
Baron Thompson ; and Drs. Fisher, Coote, Parson, and Robinson. 
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pay that attention towards me as one so near ought to expect from 
her and also considering the ample provision she as the only child 
of my late daughter has I therefore give her the sum of one shilling 
only I give and bequeath to Mrs. Pacey who lived some years with 
my said daughter Mrs. Tucker as her servant and who now lives or 
lately lived with Mr. Moffiitt of Queen Square the sum of one hun- 
dred pounds for her own separate use. I give also unto Mrs. Ann 
Addis of Dean Street in the parish <^ Saint Ann Soho in the said 
city of Westminster one hundred pounds And after payment of 
my just debts and funeral expenses and legacies herein given and 
bequeathed I give devise and bequeath unto Judith Ann Kingston 
widow who now lives with me for her care and attention of me all 
the residue and remainder of my estate and efiects whatsoever 
wheresoever and of what nature kind or quality soever and do here- 
by appoint her the said Judith Ann Kingston my only and sole ex- 
ecutrix of this my last will and testament and do hereby revoke dis- 
annul and totally make void all and every former Will or Wills by 
me heretofore made and do make publish and declare this and this 
only to be my last Will and Testament In witness whereof I the 
said William Jenkyns the testator have to this my last Will con- 
tained in one sheet of paper hereunto set my hand and seal this 
sixteenth day of May in the year of our Lord Christ one thousand 
seven hundred and ninety-six. 

" WuLLiAM Jenkyns." 

[*441] *<^ Signed sealed published and declared by the said 
testator as and for his last Will and Testament in the pres- 
ence of us who at his request and in his presence and in the pres- 
ence of each other have subscribed our names as witnesses hereto. 

" J. Thomas. 

" William Row. 

" David James." 

The testator had executed another Will, dated the 1 1th of March, 
1796, and attested by Thomas and another witness ; and almost ex- 
actly the same as that of the 16th of May ; except in the following 
particulars. The legacy to Mrs. Addis was not in the Will of March : 
but it gave to John Tagg, the attorney, who drew it, a legacy of 
100{. and appointed him executor with Mrs. Kingston, giving him 
another legacy of 100/. for his trouble. This Will was produced ; 
and the parts relating to Tagg and also the testator's signature ap- 
peared to have been crossed with a pen. 

The paper of October, which was produced a day or two after 
his death by Miss Coventry, was in the following terms : 

" This is my last Will I give all my personal estate real and per- 
sonal estates to Mr. Edward Eagleton of Cheapside London tea 
dealer Mrs. Judith Ann Kingston widow and Elizabeth Coventry 
daughter of William Coventry formerly of Eton Bucks brewer now 
residing with me at I^utney their executors administrators and as- 
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signs in equal proportion and I appoint the said Mr. Eagleton Mrs. 
Kingston Elizabeth Coventry my executors of this my last Will 
Witness my band this 27th day of October 1796. 

" William Jenktns." 

Mrs. Kingston at first agreed to join in probate of the 
paper of October ; bnt afterwards withdrew her authority. [* 442] 
The grand-daughter, who opposed both these papers in 
the Prerogative Court, submitted to the sentence. The Court of 
Delegates gave no costs. 

The material part of the evidence upon the disputed facts was to 
the following effect : 

John Thomas deposed, that by having a knowledge of Judith 
Ann Kingston he became acquainted with the deceased about July 
H95. On the 11th of March, 1796, the deponent's wife told him, 
Mrs. Kingston desired him to go to Mr. Jenkyns's lodging in Great 
Queen Street, and be a witness to his Will. The deponent under- 
stood the message to have been sent by Mr. Jenkyns's own desire. 
He went accordingly the same day. Soon afterwards Mr. Tagg, an 
attorney, arrived ; and went into the room to the testator. The de- 
ponent and Joseph Ward were called in ; when Ta^ told the tes- 
tator they would witness his Will. The deponent does not remem- 
ber, whether the Will was read over to the testator, or not : but he 
then executed the Will and duplicate. At the time of execution 
the testator was not confined nor ill, other than being lame in his 
hip from an accident he had received some years before. He talked 
rationally and sensibly ; was of sound mind, &c., and fully capable 
of giving instructions for his Will or any other serious or rational 
act. On the 10th of May, 1796, the deponent received a letter 
from Mrs. Kingston ; informing him, that the testator wanted to see 
him the next day to alter his Will. The deponent went accordingly 
to his lodgings at Hammersmith the next day; when the testator 
told him, he wanted him (the deponent) to make his Will ; for that 
Tagg, whom he had left executor, had behaved ill to him 
*at the Bedford coffee-house; and wanted him to alter [*443] 
his Will, or leave no Will at all ; on which account he 
would not by any means leave Tagg his executor. He then desired 
Mrs. Kingston to bring his Will ; and breaking open the cover he 
said, he approved of that will respecting his grand-daughter ; for that 
it was all true, as there put down respecting her ; and said, she had 
deserted him, and married into a family without his consent ; and 
that she had an ample fortune of her own ; and then he proceeded 
to obliterate the bequest of 100/. to Tagg ; and the deponent ob- 
serving, that, though he did not choose to leave Tagg executor, he 
might, if he liked, leave him that legacy, the testator answered an- 
grily, " No, no : he has used me ill ;" and with a pen obliterated that 
legacy, and also the appointment of Tagg as executor, and a legacy 
of 100/. for his trouble; and in like manner obliterated his own 
subscription ; and then gave the Will to the deponent, to prepare a 
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new will conformable to the Will so altered, with the addition only 
of a legacy of 100/. to Mrs. Ann Addis; assigning as a reason for 
that legacy, that his daughter had lived and died with her, and her 
kind behavior to her. The testator desired the deponent to bring 
two gentlemen with him to see him execute the new Will ; as he 
was a stranger in the neighborhood. The deponent accordingly 
prepared the new Will ; and went to Hammersmith accompanied 
by his wife, and William Row and David James, who attended at 
his request, on the 16th of May. The testator was in as usual good 
state of health as ever the deponent saw him, having no other com- 
plaint than his lameness. The testator read aloud in the hearing of 
the deponent and his wife (the other two witnesses choosing to 
walk till they should be wanted) both the Will and Duplicate, while 
the deponent looked over each counterpart. The testator 
[*444] approved of them ; and * when Row and James came in, 
the deponent asked the testat9r, if he had read the Will 
and Duplicate. He answered he had ; and the deponent asking, 
whether he found it all right, he replied ^' Yes ;" and then both the 
Will and Duplicate were executed. After execution the testator 
kept the Will: but the Duplicate, which was intended for Mrs. 
Kingston, was desired by her or the testator to be kept by the depo- 
nent ; and he gave it to his wife. 

On interrogatories on behalf of Mr. Eagleton and Miss Coventry 
this witness stated, that he can recollect to have seen the deceased 
write and subscribe his name about ten times ; and may have seen 
him do so oftener. The deponent never saw or heard, that the de- 
ceased had made a Will, all of his own hand-writing, dated the 27th 
of October, 1796, till after his death ; when a few days after that pe- 
riod, but prior to the funeral. Miss Coventry, who then passed by the 
name of Mrs. Evers or Elver, brought a paper writing, purporting 
to be a Will of the testator, which was so stated to be, and appeared 
like the deceased's hand-writing: and bore tlie said date. She 
brought it down to show to Eagleton's attorney and the deponent ; 
they having attended to inspect these papers for a Will ; Eagleton 
having taken possession of such papers on or before the deceased's 
death, and sealed them up. The deponent cannot take upon him 
to swear such paper is of the hand-writing of the testator, or, that 
it is not ; but saith, that it bears a great similitude to the hand- 
writing of the deceased ; although upon comparing the signature to 
the Will which the deponent saw executed, with the signature to 
that now propounded, he observes a difference therein ; the latter 
being much stronger ; and the '' J." not so upright. He was present, 
when the Will, dated the 27th October, was read ; and he then 

thought, it was the deceased's hand-writing ; and express- 
[* 445] ed * himself to that effect ; and he also thinks, that, when 

he perused the same, he did say, he thought he could swear, 
that the same was of the hand-writing of the testator. He quitted 
his lodging in Queen Street, in April or May 1796, as he told the 
deponent, for the purpose of taking a ground-floor, as well as for the 
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air at Hammersmith ; as going up and down stairs hurt him ; and be 
bad desired Kingston to look out for a ground-floor for him. 

This witness was confirmed as to the competence of the testa- 
tor, &c., by his wife and the two other witnesses to the execution. 

Sarah Fairman in October went on a visit to Mrs. Coyd ; who 
kept two lodging-houses at Putney adjoining each other ; in one of 
which the deceased lodged. She had no acquaintance with him. 
About ten days after she went there Eagleton desired her to see the 
deceased execute a power of attorney and to witness it. She went 
for that purpose into the next house ; and saw the deceased for the 
first time ; who appeared in good health, though rather infirm from 
4amenesss. He executed the Power of Attorney. That was the 
only time she ever saw him write : but he wrote such a particular 
hand, that she thinks she should know his hand-writing again ; and 
believes, the whole of the* Will, dated the 27th of October, 1796, 
and the subscription to be his hand-writing. She believes, it was on 
the 26th of October she saw him sign the Power of Attorney. Mrs. 
Kingston, Eagleton, Miss Coventry and her father, were present. 
She understood the purpose of the Power of Attorney was to trans- 
act some business at the Bank : the deceased being incapable of go- 
ing there himself. 

William Coventry, the father of Miss Coventry, * depos- [* 446] 
ed^ that in the evening, the latter end of October, he drank 
tea and supped with the deceased : who having a Letter of attorney 
ready prepared, desired him and Mrs. Fairman to witness it. That 
was the only time he ever saw the deceased write, and then he only 
wrote his name ; but the deponent thinks, he should know the de- 
ceased's signature again ; and believes the signature to the Will of 
the 27 th of October to be his hand-writing ; and from the great 
similarity of hand-writing there is between the body of the said pa- 
per writing and the subscription thereto he is of opinion, that the 
whole was written by the deceased. When he executed the Letter 
of attorney, the deponent took particular notice of his manner and 
character of hand-writing ; but had no reason in particular for so 
doing : but he will not swear he is so well acquainted with his man- 
ner and character of hand-writing as to be able to distinguish a 
counterfeit. 

Martha Gray stated, that during the time she lived in the service of 
the deceased, which was for about seven weeks before his death, she 
very frequently saw him write and subscribe his name ; and became 
thereby so well acquainted with his manner and character of hand- 
writing and subscription, as to be in her opinion fully competent to 
depose thereto ; and she hath not the least doubt,- but verily believes, 
the whole of the Will of the 27th of October, and the subscription 
thereto, are the hand-writing of the deceased. The deceased ap- 
peared to her to be about fifty at his death. He never called Eagle- 
ton and Miss Coventry by the name of Evers ; but always by that 
of Eagleton ; and the deceasec} was the first person she ever heard 
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call Eagleton by that name. She never heard th^ deceased call 

Miss Coventry by the name of Coventry. 
['*447] *John Jackson, partner in the house of Serocold and 
Jackson, West India merchants, from 1768 till 1788. 
From the time he entered into the partnership till 1777, when he 
went abroad, the house were consignees and correspondents of Lu- 
cius Tucker ; during which time an annual sum was paid quarterly 
out of the consignments at their house to "the deceased, the fiither- 
in-law of Tucker. The deponent thereby came to know the de- 
ceased ; and by seeing him frequently write and subscribe his name 
to receipts for the payment of the said annuity, and by paying his 
drafts at other times for the same, he became well acquainted with 
the manner and character of the hand-writing and subscription of the 
deceased. The deponent never saw him wjrite, nor had he any person- 
al intercourse with him, after 1777. He believes, the whole of the 
Will of the 27th of October, 1796, and the name appearing subscribed 
thereto, to be the hand-writing of the deceased. The deponent took 
particular notice of his manner and character of hand-writing; and^ 
was induced so to know it, when he paid his drafts. He will take 
upon himself to swear, be is so well acquainted with the manner and 
character of the deceased's hand-writing, that he believes he should 
be able to distinguish a counterfeit. 

Mary Ann Rc^rs stated, that she never saw the deceased write 
or subscribe his name, except the time she saw him execute a Pow- 
er of attorney ; and as she did not pay any attention to his manner 
or character of hand-writing on that occasion, she does not consider 
herself to have any knowledge thereof. Upon comparison the hand- 
writing of the Will of the 27th of October and of the name sub- 
scribed therctd bears a strong similarity to the signature to the Pow- 
er of attorney, that she saw him write. 
[* 448] * Samuel Brown, clerk to the house of Serocold and 
Jackson, stated, that the deceased held a correspondence 
with the house by letter. The deponent never saw him write ; and 
does not recollect to have heard him speak of the contents of any 
letters purporting to be addressed by him to the house ; but is satisfied, 
such letters were written by the deceased ; and believes the character 
of the hand-writing of the whole of the Will of the 27th of October and 
the name subscribed thereto were his hand-writing : but he will not 
swear, he is so well acquainted with the deceased's manner and charac- 
ter of hand-writing, that he should be able to distinguish a counterfeit. 

Geoi^ Slack, clerk in the 4 per cent, office at the Bank of Eng- 
land, stated, that he never saw the deceased write, except when he 
signed two receipts for the April dividend in 1796 and the dividend 
of the October preceding, both at the same time ; and therefore the 
deponent has a very slight knowledge of his manner and character 
of hand-writing and subscription. There is a similarity between the 
character of the hand-writing in the Will of the 27th of October 
and the signature thereto and the signatures in the dividend book ; 
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but not sufficiently strong to enable him to form a belief or dis- 
belief, whether the said paper and signature is his hand-writing. 

Ann Boak in partnership with Elizabeth Bansom, milliner in 
Great Queen Street, stated, that the deceased lodged at their house 
about eighteen years till May 1796. In June 1795, having from 
age, being then about eighty, and from a hurt in bis hip by a fall, 
become so very infirm and helpless as to be incapable of dressing or 
undressing himself, and also to cause the deponent to fear, he might 
fall into the fire, if left alone, they on that account, as well 
* as knowing he was very liable and easy to be imposed [* 449] 
upon by a common servant, from the great failure of his 
memory, and from his understanding becoming very much impaired, 
which at such time was the case, recommended to him to have a 
trusty person about him, solely to attend on him ; and he having 
consented said, he would take any person they would recommend. 
The deponent having a good opinion of Judith Ann Kingston, the 
widow of a physician, who died insolvent, recommended her as a 
proper person. He hired her at the wages of twelve guineas per 
annum, about the 12th of June, 1795. From that time the deceased: 
became gradually more infirm in body ; and his mental capacity 
gradually weaker ; and the deponent very soon began to observe, 
that Mrs. Kingston taking advantage of his infirmity of body ait(I 
weak state of mind and capacity, treated him, as a nurse would a 
child, or as a person incapable of taking care of himself; and took 
upon herself the sole and entire management of him ; and gave 
directions for every thing without consulting him, or, if she did, in 
such a manner as she knew would make him consent to what she 
proposed ; and she frequently declared to the deponent, that, if the 
deceased did not like any thing she proposed, she had so much the 
power and command over him as to make him agree to any thing ; 
and that she could turn him round her finger ; d^c. She prevented 
his acquaintances seeing him. Upon her return with him from 
Margate in November 1795, he was in bodily strength quite help- 
less, his memory considerably more impaired, and his understanding, 
if not in a worse state, as weak as before. A short time before he 
left their lodgings Mrs. Kingston observed to the deponent, that she 
had been advised to get a Will made : but the deponent remon- 
strating with her, and asking, if she intended it, she answered 
angrily, " No." A lodging near town was taken by the deponent's 
advice. 

* This witness was confirmed by Elizabeth Bansom ; and [* 450] 
they expressed a strong opinion of the total incapacity of 
the deceased, both from his great imbecility of mind and the dominion 
and management of Mrs. Kingston. 

John Tagg stated, that he drew the Will, dated the Uth of 
March, 1796 ; and is of opinion and verily believes (though at the 
time of taking the instructions and the execution of the Will he 
thought the deceased of sufficient capacity, and a free agent) he was 
so much under the influence, control, and management, of 'Mrs. 
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Kingston, that he had not sufficient capacity : and she by her in- 
fluence and artful management prevailed on him to give the instruc- 
tions for, and execute, that Will; and treated him as a person 
incapable of forming any opinion, or of acting of himself. The 
deponent attended the deceased by the directions of Mrs. Kingston ; 
virho said, she had prevailed on him to make a fresh will in her 
favor. When the deponent attended the deceased, he did not 
mention his Will, till Mrs. Kingston came in ; and reminded him of 
his promise to make a Will in her favor, and make her executrix. 
When she went out, the deponent asked the deceased, if he intend- 
ed her to be the person benefited by most of his property. He 
answered " Yes." The deponent mentioning his grand-daughter, 
he did not appear to have any knowledge about her ; and added, 
that she never called on him ; or wrote to him. The deponent then 
took the instructions for the will. The deceased appeared very low 
and weak ; and though he did not appear at that time incapable of 
making his will, yet the deponent observed a very strange answer to 
his question, how long he had known Mrs. Kingston ; to which he 
answered " about ten years." Mrs. Kingston afterwards asked the 
deponent, what he thought of the deceased's intellects ; and 
[*451] particularly desired the deponent to say *as little as pos- 
sible to the deceased about his grand-daughter ; saying, it 
affected him very much to talk about her. The deponent introduced 
the clause about the grand-daughter without instructions; under- 
standing at the time of taking the instructions, that he did not mean 
to leave her any thing on account of her having neglected him. At 
the execution of the Will the deponent by the desire of Mrs. King- 
ston in reading over the Will to the deceased omitted that clause. 
Mrs. Kingston in conversation with the deponent the next day ex- 
pressed fears, lest the friends of the deceased should get him to alter 
his will to her prejudice ; and said, she would prevent his going to 
Margate again ; and would never suffer any one to be in the room 
with him alone ;' and that she had prevented his going to a Mrs. 
Brown. 

The deponent farther stated, that then entertaining suspicions, he 
made several attempts to see the deceased alone at his lodgings ; but 
was always prevented by Mrs. Kingston. At last he succeeded in 
meeting him at the coffee-house, where he usually dined ; and in- 
troduced a conversation respecting his grand-daughter.; asking, if 
he had lately heard of her. He answered '< Yes : she is with Mr. 
Dale of Queen Square." The deponent observed to him, that she 
was married : he said, he did not know it. The deponent tjien 
mentioned his Will ; asking, if he was satisfied as to the manner, in 
which he had disposed of his property. He answered, he knew 
nothing at all about it ; asking the deponent what he meant ; and 
upon being told appeared greatly surprised and agitated ; said he 
had not the smallest recollection of it ; and asked, where the Will 
was. Being told, he had it, he replied, he had not ; nor had ever 
seen it ; that he never meant to give his property to Mrs. Kingston ; 
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as he knew nothing of her ; but that he would give his property to 
his grand-daughter, after giving Mrs. Kingston a trifle for 
* her care and attendance ; and he expressed a wish to [* 452] 
see and be reconciled to his grand-daughter. The depo- 
nent in compliance with the wish of the deceased dined witli him at 
the coffee-house a few days afterwards ; and showed him the coun- 
terpart of the Will ; which the deceased read with great attention ; 
and noticing the signature said, he was sure, it was not his hand- 
writing ; and that he would make another Will ; and consult the 
deponent upon it ; and he expressed himself concerning such Will, 
as if he had not the smtdlest recollection of having given instructions 
for, or executed, it ; that his conversation then became contradictory 
and incoherent, yet though his faculties were very much impaired, 
they were in as good a state as at the execution of the Will. The 
deponent, thinking the removal to Hammersmith was the effect of 
Mrs. Kingston's control over the deceased, wrote to Mrs. Carne, an 
old friend of the deceased, upon the subject; and received an 
answer from her enclosing a letter from his grand-daughter. The 
deponent at last found the deceased at Putney; where Miss 
Coventry denied, that any such persons as he and Mrs. Kingston 
lodged. 

Elizabeth Brooke said she had frequently seen the deceased write 
and subscribe his name ; and is well acquainted with bis manner 
and character of hand-writing ; and is of opinion, the Will of the 
27th October is all of his hand-writing ; that as he grew older his 
hand-writing altered very much from bodily weakness : but when 
last at Margate (in 1795) he was quite incapable of writing ; and 
she was so convinced, that he never would be able to write to her 
again, that she desired Mrs. Kingston to inform her, how he was 
from time to time. This witness also stated, that Kingston appeared 
to take more authority than was right ; and was very jealous of any 
person being with him. 

* Jane Carne stated, that the will of the 27th of Octo- [* 453] 
ber, 1796, bears a very strong resemblance to the hand- 
writing of the deceased ; allowing for the alteration caused by his 
age and weakness of body ; but cannot take upon herself to depose 
to his hand-writing with certainty. He was much in the habit of 
writing ; and she has seen him write : but cannot say how often ; it 
being many years ago : but she observed a trifling alteration in his 
hand-writing, as he grew older ; which she supposes arose from in- 
firmity ; as he complained very much that he became weak and 
infirm from the accident he had met with. 

On farther interrogatories she stated, that she does know his hand- 
writing ; but does not conceive her knowledge thereof sufl[icient to 
take upon herself to depose thereto. So far as she is able to give 
an opinion she thinks, the names " William Jenkyns " subscribed 
to the will, dated the 16th of May, 1796, do bear some resemblance 
to his manner of subscribing his name, but not so strong, as that in 
the will propounded on the part of Eagleton and Coventry. . 



453 EAGLETON AND COTKNTRT V. KIN08T0N. [1803. 

One witness, Betty Vawdrey, a servant attending him at his death, 
deposed to the capacity of the deceased at all times of her seeing 
him to the last day of his life ; and that he seemed to have the full 
enjoyment of his faculties and the sole management of himself and 
his afiairs. There was fiirther evidenoe of persons, with whom he 
lodged at Margate, as to his incapacity. There was also evidence 
of his expressing his approbation of a person having left his property 
to a servant ; observing, that those, who were about him at his death, 

had the best right. 
[* 454] * A very close investigation of the evidence took place 

in the course of the argument ; and it was particularly 
pressed, that, though the name of Miss Coventry was mentioned in 
the paper of October, it was not proved, that the deceased knew her 
by that name. 

Dr. Lawrence, Dr. SeweU, Mr. Erskiney and Mr. GU^s, in support 
of the Application for the Commission of Review. — ^This decision, 
if it stands, will materially interfere with the principle of law appli- 
cable to the disposition of personal property. The legal policy of 
this country has given much more facility to the transfer of this spe- 
cies of property than the Civil Law ; from which it arises ; in this 
country much more informal papers than the informal Will of the 
Civil Law being admitted. The proposition is clear, that it is suffi- 
cient, if it appears by the best evidence the case admits of, that the 
paper was written or subscribed by the person, asserted to be the 
testator, acting fairly and with legal capacity. The Judge of the 
Prerogative Court said, he did not conceive this to depend merely 
upon the evidence of the hand-wriung. That proceeds upon a mis- 
conception of the nature and effect of that evidence. Evidence of 
the hand-writing uncontradicted must be taken as proof; being the 
best evidence the nature of the case admits. In this instance there 
is nothing to shake it ; for nothing amounting to positive doubt is 
advanced by any witness ; which is an essential ingredient at law. 
Upon the other hypothesis there is no possible case, in which for the 
purpose of concealment a person can write his will without letting 
some person see him. The next best evidence is that of persons 
acquainted with the hand-writing, speaking to it, though contradict- 
ed. It is said, beyond that there ought to be circumstances, some 

proof of finding. Unless some opposition is set up to the 
[* 455] * proof of the hand-writing, it is not necessary to go into 

circumstances of finding. There may certainly be cases 
of exception : as if after a lapse of nine or ten months a paper is 
brought forward ; proceedings in the mean time going forward in 
the Court with the knowledge of the party producing it for substan- 
tiating another paper. In such a case some circumstances as to find- 
ing ought to be brought forward : but not, where the paper is brought 
forward immediately on the death ; and put in issue. 

Two cases were referred to upon this occasion. The first, ISliot 
V. Humston, is most unlike this. A lady, very far advanced in life, 
had three daughters, living with her in perfect harmony. A codicil 
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was produced by a man-seryanty dated four years before ber death, 
and giving him a considerable legacy. It was sworn by the physi- 
dan, and the apothecary, and most respectable witnesses, that three 
years after the date of that codicil she was incompetent by the effect 
of palsy. All the witnesses produced on the other side admitted, 
that she asked the same question several times ; and her memory 
was not very good. When the daughters went tothe office to prove 
the will, this very servant attended the carriage ; knew the purpose, 
for which they went ; and said nothing of any codicil. A few days 
afterwards the daughters, instead of the probate, received notice of 
a caveat ; and were called upon to take probate of the codicil. He 
s^ttempted to say, it was given him by his mistress in her life ; and 
he found it in his trunk twelve days after her death. No one knew, 
whose hand-writmg it was ; and it was only subscribed by the tes^ 
tatrix. Many most respectable persons stated positive doubts. As 
to the finding a most essential circumstance was proved : that though 
he gave this account to a fellow-servant, that he knew 
nothing of it till twelve days * after the death of his mis- [* 456J 
tress, when he found it, as she had directed it to him, he 
had been with a proctor two days after her death ; and said, he had 
such an instrument in his possession. Upon these circumstances, 
and neither capacity proved, nor the hand-writing, but only the sig- 
nature, that case was decided. 

In the other case, CunningkamY. Rossy Dr. Cunningham, a physi- 
cian, at the age of eighty-five was married clandestinely, at May Fair. 
By a Will, three years before, he had given her every thing by the 
name of a person, by whom she had three children, and also by her 
own name. The marriage was a fact of influence over him ; fraud 
and concealment were exercised in the mode of carrying it into effect. 
But Sir George Lee would not hear the reply ; as the hand-writing 
was sufficiently proved ; and though he was at that advanced age, 
there was nothing to shake that evidence. There was nothing about 
finding : nor any thing in support of that paper but simply the hand- 
writing, and capacity ; which is to be presumed, unless there is proof 
to the contrary. 

In GoodtitU e. d. Revett y^Braham (1) a verdict was obtained 
upon the capacity and no influence : but upon a new trial in the 
Court of King's Bench decided upon the ground of the testator being 
in the custody of the person ; even if there was capacity ; and if 
they could not enter into the question of influence ; which Judges 
will carefully avoid ; as upon what is called undue influence no line 
can be drawn ; if a party, having capacity, and not under control, 
is to be deprived of the power of making a Will, if under the influ- 
ence of passions, d^c. 

Parry* s case was an issue directed by Lord Thurlow ; which was 
tried by Mr. Justice Buller at the assizes for Hereford. 
*Lord Thurlow doubted the propriety of the verdict; . [*457] 

^ (1) 4 Term Rep. 497. 

VOL. VIII. ^ 22 
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which could only be forced upon him by the doctrine of the law. 
It was tried again at the bar of the Court of Exchequer ; where the 
Will, which no man could hear of with patience, was resisted in 
vain. The testator was married by the devisee for no other pur- 
pose but to carry his wealth to the man she afterwards married, and 
with whom she then lived in adultery. She wrote to her pammour, 
while attending her husband, that he would soon be dead, and she 
would fly to his arms, &c. But Lord Chief Baron Eyre laid down 
the rule, afterwards recognized by Lord Thurlow, that if the devisor 
was not under control, a free agent, of capacity, the imposition by 
pretended affection could not possibly touch the Will, (1). 

Upon these principles the Court below acted ; dismissing the case 
of the grand-daughter only upon the ground, that the Judge was not 
satisfied, there was custody of this person ; so that he could not be 
considered a man not having dominion over his property : and ca- 
pacity proved. It is impossible to enter into these considerations of 
influence. To what an extent would it reach ! Put the case of two 
sons, the one a hypocrite : influence obtained by a beautiful woman 
over a married man ; an influence against morality : could a will be 
set aside upon such grounds ? 

The judgment below was upon the ground, that this Will was not 
sufiiciently proved. The Ecclesiastical Court, permitted by the law 
of England to exercise a jurisdiction over personal property, must be 
governed by the same rules of evidence. 

With respect to evidence of hand-writing, the objection as to the 
mode of proof frequently occurs. It is said to be dangerous to 
let in proof merely of a person having seen another draw 
[* 458] * bills, or from a slight correspondence. But such proof 
may be met by contrary proof; therefore there is no injury. 
Comparison of hands in the first instance is not evidence ; for the 
evidence of hand-writing arises from this ; that by nature and habit 
persons contract a mode of forming letters, giving a character to 
their writing as distinct as that of the human fieice. One man 
knows the face of another ; though he cannot describe the minute 
particulars, by which he knows it. So it is of hand-writing. But 
there is no occasion to bring it to these principles. Where there 
are six witnesses to the hand-writing and as many against it, you 
then inquire into the distinction and the cause ; and that may be 
exhibited to the jury, to judge as to the witnesses and as to the 
ground of the distinction. In a memorable case of that nature 
Lord Kenyon said, if the execution is opposed by contrary proof, it 
is a question for a jury, that lets in all probabilities, upon the point, 
whether that is the writing. That case depended upon this circum- 
stance ; that a gentleman, who had assisted the author of a poem 
to correct the press, was very accurate ; and all the verbs began 
with a capital. Such evidence is let in, when by opposing the evi- 

(1) This case, upon tho Will of a Mr. Bennet, is stated, post^ voL ix. 185, in 
MmiM V. CorrocL 
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dence of execution an issue is thus made upon the authenticity of 
the writing. But if that is not the case, you rest upon the produc- 
tion of one or two witnesses ; and the Judge woutd not permit 
others to be called, unless the execution was disputed. If so, you 
go into all arguments as to probability ; otherwise the slightest evi- 
dence is sufficient ; and you only ask the witnesses as to their be- 
lief. It is not a subject of positive swearing. 

In the case of a promissory note, without a witness, I may have 
written my name carelessly upon a piece of papert another person 
may have got one of my franks. There is no inference, 

* that the mind went with the act, as in this instance ; [* 459] 
and yet the proof lies upon me. In this case this paper 

is Olograph. The mind must go along with the act. It cannot be 
the effect of any extrinsic fraud. The evidence of Jackson as to 
the hand-writing is of that sort, which is much the most respected 
by Courts of justice, namely : that, which has effect by the familiar- 
ity of the character. The common acceptation of the phrase of 
seeing a man write is not just. You see a man in the act of writ- 
ing : but you do not observe the manner, in which he forms his let- 
ters. The impression however is general ; depending upon the fa- 
ihiliarity of the character. The evidence therefore of a man's 
banker, the person in the habit of paying his bills, is much the most 
satisfactory. 

In this case there is nothing except the circumstance of finding, 
to which any attention can be paid. Neither of these parties has 
claims upon the bounty of the testator. The objection of undue 
influence rests merely upon the improbability, that he should divide 
the main part of his fortune between them, in prejudice of a previous 
Will in favor of Mrs. Kingston. There is nothing very improbable 
in a man, of a varying disposition, at a time of life, when the in- 
clinations are very apt to change, and under these peculiar circum- 
stances, not casting her off entirely, but choosing to divide his prop- 
erty in this manner. There can be no doubt, influence was exerted 
by Mrs. Kingston, magnifying her services, changing his residence, 
and taking those advantages her situation gave her ; but not suffi- 
cient to amount to fraud. His affections, not being of that legiti- 
mate kind, that would have pointed to his grand-daughter, began to 
be divided, when he got a little out of the reach of that influence. 
As to the objection, that the name of Miss Coventry appears in this 
Will, though it does not appear by the evidence, that she 

* was known to the testator by that name, it is not proved, [* 460] 
that he did not know, that was her name ; but only, that 

she went by a different name in the house. It is not too much to 
assume, that Mrs. Kingston and others in the house, who did know 
her real name, gave him that information ; or, that these very per- 
sons did so ; as they have sworn ; knowing his intention to make 
this Will in their favor. 

Mr. RomiUy, Dr. Arnold^ Dr. Adam, and Mr. Wetherell, for Judith 
Kingston, against the application. — A Commission of Review is not 
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to be granted lightly, or, if your Lordship is not dissatisfied with the 
judgment. No authority is produced, except that very questionable 
case, Cunningham v. Ro$8, The question is, whether upon evidence 
of capacity and very strong evidence of similarity of writing probate 
must be granted ; though there is not one circumstance, making it 
probable, that the party should execute such an instrument ; many 
circumstances on the other hand showing it to be grossly improbable. 
There is certainly strong evidence of hand-writing. But can that 
have the efiect of establishing an instrument beyond all probability ? 
« Suppose a person, who had never seen the testator, no evidence of 
being known to him, producing such a Will ; and a great number 
of witnesses speaking to the hand-writing. So a promissory note 
might be produced, so like the hand, that the party himself could 
not say, it was not his hand, except as being sure, that he never 
signed such an instrument. In criminal cases many instances occur, 
in which the person could not possibly prove, it was not his hand- 
writing. In Ryland^s Ctzse, the way in which it was done, was 
proving, that there was no such bond ever issued ; which was easy in 
the case of the East India Company ; their bonds being registered ; 

but which would be very difficult in the case of an indi- 
[* 461] vidual. * A hand-writing of the greatest peculiarity is the 

most easily imitated : those with slight differences are the 
most difficult ; and that observation is particularly applicable to the 
comparison, that has been made to the human face. Jackson, whose 
evidence is certainly very strong as to hand-writing, had not seen the 
testator write for nineteen or twenty years ; and had no intercourse 
with him. There is strong evidence, that his hand had greatly 
changed. But his letters are better evidence, that in the first four 
years his hand had altered so much, that no person could say, a let- 
ter written in 1792 was the same hand as this Will. Considerable 
observation arises upon the orthography and language of the Will : 
his letters being perfectly* correct; and proving him to have been a 
man of reading. 

The whole case in support of this Will ends with the similarity of 
hand-writing. No account is given, how it was found : nothing 
said as to his knowledge of these persons, except by Eagleton him- 
self, and the witness Rogers. As to the objection, that Mrs Kings- 
ton was also a stranger, he had only one relation, his grand-daugh- 
ter ; who in consequence of his unfortunate disagreement with her 
father, when she became competent to act for herself, rejected bis 
overture ; and desired him to forget her. From that instant he seems 
determined to efface her from his memory ; and certainly declared, 
she should not be the better for him. He had no other friend. 
With his habits of life, cast off by all the world, no relation, no per- 
son, having the least claim upon him, under these circumstances this 
person was introduced to him ; a woman of good education, the 
widow of a physician, and reduced by misfortunes. He was ex- 
tremely infirm : in great want of the assistance and society he 
found in her. What must be the conclusion from the trans- 
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action as to the sale of the stock: this old man out of pure 
kindness giving this power to sell out his stock, and lend the money 
at 5 per cent, without security to an absconding tradesman, in dan- 
ger of being arrested ; the funds at that time producing more than 
5 per cent. 

Godolphin (1), Swinburne (2), and Oughton (3), lay down the 
most decided propositions, showing, that the Ecclesiastical Court is 
not bound imperatively to receive an instrument propounded witli 
two witnesses, and not to go into the circumstances ; on the contra- 
ry, that even if two witnesses swear, they saw it executed, the Judge 
IS at liberty to exercise his discretion upon the general circumstances. 
There can be no rule of any Court, that the Judge should not look 
to extrinsic circumstances ; and that, if there are a certain number 
of witnesses, speaking to the paper as genuine, he must believe 
them. The duty of the Judge is to look to the circumstances, and 
to exercise his discretion : as has been done in this instance by the 
Judge, drawing the balance from the evidence and the circumstances. 
This is in truth an application for a new trial : an experiment to try, 
whether another Court will draw a different conclusion. In Mathews 
V. Warner Lord Rosslyn distinctly states (4), that it is not merely 
an opinion, that the judgment is erroneous, that would induce him 
to report, that the Commission ought to issue. This proceeding is 
not in the nature of an appeal from the judgment upon the evi- 
dence. The only ground is, that there is error in matter of law. 

Doctor Lawrence^ in reply. — ^If this Commission is grant- 
ed, with a clause for permitting new pleas and * farther [* 463] 
proofs, several circumstances material to the justice of this 
case can be produced in evidence ; that it was not the advice of 
Eagleton that prevented a security, by the money being in the Bank 
in the name of the testator; but the Advice of persons very com-^ 
petent to give it. If by surprise, or error in stating the case, 
the facts are not put in issue fairly, this Commission may be 
granted with that clause, allowing new pleadings, and facts suggest- 
ing previously, what they are. In the Court of Delegates, a Court 
of Appeal, you may always plead again. In Thwaitts v. Smith (5) 
a Commission of Review was granted ; and a clause of that sort 
was inserted ; though the objection, to the competence of two of 
the witnesses, might have been pleaded before the Delegates. 
Among other important circumstances, that may be produced in evi- 
dence, it can be proved, that Eagleton directed his broker to invest 
this property in stock in the name of Jenkyns ; which was opposed 
by the broker, on the ground, that in that case Jenkyns must come 
himself to accept the stock ; which from his situation he could not 
then do. 

(1) GodoLOrph.Leff.66. 

(2) Swinb. 334. 

(3) Ough. 334. 

(4) JInU, vol. iv. 208. 

(5) In 174a 
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The point of capacity is not discussed. How dangerous then is 
it upon slight circumstances, conjectures, hypotheses, and surmises, 
to go against the fact of execution ! In that respect JPorry't Case 
is very applicable. The distinction is, that the Judge is not bound 
to go beyond the evidence, if nothing is set up against iL The 
general objection to evidence of hand-writing is certainly very strong 
with reference to mere subscription, but not to Olograph ; which 
even upon this objection will not prevail, unless given to a third per- 
son : not even though found in the chest of the deceased : 
[* 464] the party interested * being probably the first to take it 
out. It is of the utmost importance, that this case should 
be solemnly determined. The daily practice being to establish 
Wills upon proof of the signature of the testator, and of a witness, 
dead or out of the way ; if nothing is set up against it ; and if these 
circumstances as to finding are required, and these suspicions raised, 
the power of disposing of property by Will must be materially im- 
peded. With respect to the passages cited from Oughton, Swin- 
burne, and Godolphin, the comparison of hands there mentioned is 
by no means like the evidence produced in this case, and in Om- 
ningham v. Ross ; but six senior Proctors to be appointed by the 
Jud^ to decide upon the hand-writing (I). According to these 
authors, if there is a doubt, whether it is his hand-writing, witnesses 
are necessary, otherwise not ; and a testament written by the testa- 
tor's own hand proves itself without a witness, name, or seal. The 
comparison mentioned there is of one with another, by persons sup- 
posed to be skilful, but who had never seen the party write. 

The Lord Chancellor [Eldon]. — ^If this had been the first ap- 
plication for a Commission of Review, 1 should have doubted, 
whether I should have given the reasons of my report to his Majes- 
ty. But adverting to what Lord Rosslyn did in the case referred 
to, and recollecting, that he thought it more satisfactory to justice, 
that he should himself give the reasons, with a view to state the 
principle, upon which he should advise the King, I should be un- 
willing to depart from that precedent ; and therefore shall state my 
reasons for that advice, which I shall humbly address to his Majesty. 
The respect I hear to the very learned person, who origi- 
[•465] nally * decided this case, and- the respectable Court, Umt 
confirmed it, and to the bar, who have given me so much 
information, makes it my duty not to give my reasons in the small 
portion of time remaining this day. 

It is pressed, that the Commission, if I should advise his Majesty 
to grant it, should contain a clause for admitting a fresh plea and 
fresh proofs, upon suggestions at the bar. It was very truly ob- 
served by Lord Rosslyn, that this Commission is granted by the 
grace and favor of the Crown. But on the other hand he takes 
considerable pains, and was right in the principle, to state (2), that 

(1) Ough. 333. 

(2) .Me, voL iv. 205. 

VOL. VIII. 22* 
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the opinion supposed to have been given in the Court of Prize, by 
a very great and learned person, now deceased, was not just. I ap- 
prehend the person, to whom his Majesty may be pleased to refer 
such a memorial, is bound to consider this a prerogative, that ought 
to be called into exercise, where a due attention to public conve- 
nience, and a due and fair attention to the interests of the parties, 
in just and sound discretion require, that it shall be exercised ; and 
like all other prerogatives for the benefit of the subject, it is not to 
be discountenanced merely because it is such. If the exercise of it 
is due and wholesome, it is a trust for the King's subjects. At the 
same time, if it is to be regulated by principles of public conve- 
nience, as the general administration of justice is in many cases, 
where perhaps pressing hard upon individual cases, there are strong 
calls upon the Crown to take care, that this prerogative is cautiously 
exercised, and only, where a due application of the principle re- 
quires, that it should be exercised. It is not surprising therefore, 
that there have been few instances of advising the Crown to per- 
mit it. 

If that applies to a Commission, where the evidence [* 466] 
was laid before the Court below, the principle of caution 
applies much more obviously and strongly, where the application is 
for a Commission, admitting the party to new pleas and new proofs. 
If there is any ground, upon which caution is to be observed in the 
former instance, every ground requires great caution, where the re- 
quest is of that nature ; and it is convenient to the due exercise of 
this prerogative, that, if the purpose is to have such a Commission, 
the memorial should expressly pray it ; and should contain allega- 
tions and matters, upon which that special prayer ought to be ad- 
dressed to his Majesty ; and the giounds, upon which such special 
prayer could be complied with. Long as this discussion has been, 
if I should feel any inclination to consider the request in that view, 
I should not permit myself to advise his Majesty to grant the Com- 
mission with such a clause without much farther discussion upon it, 
and without hearing the Counsel in opposition to it. If in any case 
such a Commission is to be granted, (I do not mean to say it is not, 
and believe, in fact it has been) yet it is necessary to the adminis- 
tration of justice to decide, in what manner, it is to come by way of 
preliminary pvoof, before I can trust myself with a prerogative of a 
nature so very high, and so inconvenient in general cases to general 
justice. 

As to the circumstance, that has been mentioned, that the bail 
have been arrested during the hearing, I have no authority to inter- 
fere. But farther, whether these Powers of Attorney were duly ob- 
tained, or not, I cannot represent to myself any ground, upon which 
in equity I should have hesitated to order Eagleton to pay that money 
into Court, if a proceeding had been instituted here, upon which 
such a motion could have been made. The principle in 
this Court is, that where a suit is * instituted for the ad- [* 467] 
ministration of the effects of a testator, the executor, if a 
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debtor to the estate, is boand to deal with himself exactly as he 
would with any other debtor. Therefore if money is out upon per- 
sonal security, and much more if there is no security, as the Court 
would charge an executor for not calling it in, so they would take it 
from him, who is both executor and debtor : and place it with the 
Accountant General, till the proportion in the bulk of the property 
coming to him can he ascertained. That is the best security, that 
can be given ; and independent of the Power of Attorney, thai mo- 
tion calling upon him to pay this money into Court would be of 
course. 

May 13. The Lord Chancellor [Eldon]. — In this instance I 
must again notice a cirticimstance, expressing my earnest hope, that it 
will not in future take place. The habit of addressing private letters 
to those who ought to determine upon no matters communicated to 
them otherwise than in open Court, has increased so, that it is neces- 
sary to declare, I will hereafter punish to the utmost extent of my ju- 
risdiction any one, who presumes so to act. I am called upon to re- 
sist the growth of a habit that tends to pervert all justice. The law 
does not trust a Judge with communications made to him out of 
Court, depending upon his integrity, whether the other party shall 
have an opportunity of removing the prejudice it must have upon 
any mind. I do not know, that I have a jurisdiction in this instance : 
but the first time this happens in a cause, I shall desire the assistance 
of the Bar to inform me, whether I may not commit the party. 

Towards the close of the proceedings upon this memorial 
[•468] a great variety of facts and circumstances, •capable of 
proof, if opportunity was given for a farther plea and far- 
ther proofs were represented im have a very material tendency to 
enable me to decide according to justice upon the whole of this 
case. With respect to that I am clearly of opinion, that I ought 
not to advise his Majesty to grant a Commission with any such 
clause. A farther consideration of the question between these Wills, 
originally before jthe Prerogative Court, and upon appeal before the 
Delegates, by a Commission of Review is matter of pure grace and 
benignity upon the part of the Crown : I agree, not to be withheld, 
if a sound discretion, due regard being had, not only to the interests 
of the particular party, but also to the general administration of jus- 
tice, would induce the Crown to grant such a Commission. But what 
is to become of suitors, if the case is to go through the two Courts, 
in which only the parties have a right to be heard, and then upon 
facts, in the knowledge of the party during the whole proceed- 
ing, after it has got so far towards its conclusion, as this stage, 
he is to say, the determination ought to be quite different from that, 
which was made upon the facts and circumstances then before the 
Court, if he could bring forward those facts, with which he was ac- 
quainted six or seven years ago ; but was advised, it was unnecessary. 
Lord Rosslyn in the case, that has been referred to, advised in favor 
of the application, with reference to the principles, upon which the 
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Courts of Justice admit re-hearings and bills of review* First, I 
cannot attend to these suggestions: as they are not upon oath. 
Secondly, by analogy to bills of review in equity, if the facts were 
substantiated by oath, yet tlie Commission ought not to be granted 
with that clause ; for if there is error apparent upon a decree, there 
is a right to a bill of review : but if it is erroneous, not upon the 
fiice of the decree, but regard being had to all the ikcts, that did or 
might have constituted the case, the Court may ,have no 
scruple to admit, that if those ^ facts stood part of the [*469] 
case, the decree ought not to have been made ; but the 
party must satisfy the Court, why with , reasonable diligence he 
could not know those facts before ; for a Court of Justice would do 
a most oppressive act in permitting a party to bring forward facts, 
that were in his knowledge, and which upon better consideration he 
thinks may avail. I should therefore establish a most mischievous 
precedent by permitting the parties at this day to begin de novo upon 
these suggestions. It would be very dangerous to permit the allega- 
tion, that he was misled by advice, to have any influence. 

The question then is, whether in the exercise of a sound discre- 
tion, regard being had to the circumstances, and to the weighty and 
important considerations, which have made this application so infre- 
quent, I ought to advise the Crown to grant a Commission, such as 
is prayed. It was very properly put, when it was stated on one 
hand, ttiat it is not a matter of right ; and upon the other, when it 
was admitted, that, though not matter of right, it is to be granted in 
a due and discreet exercise of a prerogative, with which, as with all 
other prerogatives, the King is invested for the benefit of his sub- 
jects. The question is, whether it would be a due exercise of dis- 
cretion, regard being had to the interests of these individuals, and 
to the general interests of justice, to grant this Commission, or to 
withhold it. Lord Rosslyn granted it in the case, that has been 
cited (1), upon this ground. We insisted, that the paper produced 
was not a paper, that contained the final declaration of the purpose ; 
that it was a mere plan of a will. On the other hand it was con- 
tended, that it was not so ; that it had the character of a complete 
testamentary instrument in point of effect. Lord Rosslyn had not the 
least difficulty in saying, he should not think, he was duly 
* exercising his duty by advising a Commission merely [*470] 
upon the circumstance, that if he had himself held the sit- 
uation of Judge in the inferior Court, he might have adopted a dif- 
ferent conclusion upon the facts in evidence. He did not think, he 
ought to advise it, if placing himself in the situation of the Dele- 
gates he should have drawn a different conclusion from the circum- 
stances in evidence. In a word, if the question was a mere ques- 
tion of fact, and the intention was to review that, unless it was a 
very gross miscarriage in judgment, as a conclusion of fact, he did 
not express any inclmation whatsoever to advise the Crown to grant 

(1) .Me, MMnos v. ffamer, vol. iv. 186; see tho note, 211. 
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this Commission ; not denying the possibility, though considering it 
very improbable in this country, thiat there might happen to be a 
sentence so grossly wrong, as a conclusion of fiict, that it would not 
be improper to grant it. 

Lord Rosslyn was much struck upon that occasion with that, 
which has affected the mind of every one, who has attended West- 
minster Hall, the great facility with which papers are considered ef- 
fectual testamentary instruments ; affording great facility certainly in 
disposing of property to an enormous amount. Whether the law 
shall remain so is for the decision of the legislature, not of a Court 
of Justice. But Lord Rosslyn, doubting, whether that paper was 
the will, and feeling it essential to the public, that that question 
should be^emnly determined, with reference to the interest of the 
public, not as to the particular individual, put himself upon great 
ground ; admitting also, that if there was a miscarriage in point of 
clear law, if a rule of law, admitted, or in point of fact a rule of law, 
and of importance, received no attention, or no due attention, in the 
Courts below, that would form a case, upon which such an applica- 
tion would not be improper. 
[*471] "* Looking to this case therefore, if the question was 
merely, whether the Judge of the Prerogative Court, con- 
cluding in point of fact, that this is not the will, giving due atten- 
tion according to law to the written evidence, and the rules of law 
upon it, and to the other circumstances, has not drawn the true in- 
ference in point of fact, or the Delegates, reviewing his sentence 
have not drawn the true inference, and if I in either of those cases 
might have formed a different opinion, that is not a ground for me 
to advise the Crown to grant this Commission. In making my re- 
port, therefore, that it ought not to be granted, upon the ground, 
that withholding it I shall not call in question or tend to shake any 
rule of law, it is not to be understood, that it necessarily follows that 
I think, this will was fraudulently obtained ; that it was not the will ; 
for it is perfectly consistent with the contrary opinion, that I may 
hold it my duty for the purpose of general justice and that there 
may be an end of litigation, to advise against granting this extraor- 
dinary relief. 

In considering the circumstances of this case I desire to be un- 
derstood to have laid aside all the farther matter, that has been sug- 
gested at the Bar ; meaning to confine myself to what was in actual 
allegation and proof before the Delegates ; and to suffer myself to 
be influenced as IHtle as possible by any thing farther. Where .this 
will was at the time of his death and from the time it was made, 
until produced, is quite in conjecture. As a general observation, 
this is a case, in which there is no previous declaration of his inten- 
tion to make it ; no evidence contemporary or subsequent to the 
making, either stating declarations, or bringing forth facts bearing 
upon the will, except the simple fact, that such a paper exists, and 
that at a particular period, a day or two after his death, that 
paper was in the hands of Miss Coventry. It is not surprising, 
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that the next of kin caUed in question all these papers, particu- 
larly the last. But, notwithstanding all this, however unnatural 
to foiget his grand-daughter, and to place in her situation such 
a person as this, and afterwards to dispose of his property to 
these three persons, and however blamable in a moral view, 
yet if a person exercises that free power of disposition, which is 
given by the law of this country, to make a will, capricious, if you 
please, not according to your sense of what a discreet and moral 
purpose ought to induce him to do, but a deliberate act of his free 
mind, the Judge cannot interpose his will beyond the effect of that 
disposition, which is the will of the testator, and which the law says 
shall flow upon it. The provision in the will for the servant of his- 
daughter is material, as showing his notion as to such provisions for 
servants. 

It is impossible to look at the Will of October without observing 
that there b a great appearance of infirmity and imbecility ; and the 
writing is of such a species as would naturally flow from a man in 
a state of intoxication ; which has been suggested. But notwith- 
standing the bad spelling and the irregularity of the lines, if he 
knew, what he was about, and had the free dominion over himself, 
those considerations would not affect the Will. Upon the transac- 
tion as to the power to sell the stock, this man, at his time of life, 
without the intervention of any third person, to advise him, and see- 
ing no one but these three persons, the father of Miss Coventry and 
two or three others, gives this Power of Attorney, not only to re- 
ceive the dividends, and the capital, when sold, but to receive and 
collect all the property he had. Upon the flrst representation this 
power was given, because he might afterwards have to direct the use 
of his property. What occasion was there for that with regard to 
his own wants? It is then pretended, that afterwards, 
^ being acquainted with the circumstances of Eagleton in [* 473] 
trade, the stocks falling, therefore the property was to be 
sold. But if so, and it was to be sold without security, or upon se- 
curity, that it was to be replaced, they might be lower, when replaced. 
No care therefore was taken of the subject, with reference to which 
the testator was supposed to be dealing. The first representation 
was for the testator's purposes : but it was afterwards acted upon 
for Eagleton's purposes, and purposes so improper, that Equity would 
not have let him hold property so obtained. 

In the question between Kingston and the next of kin the Judge 
of the Prerogative Court, though with regret, felt himself obliged to 
establish the Will. After the proofs of free agency and the other 
circumstances it was in vain to say, it should not have effect. But 
as to the Will of October he states, that according to all the law of 
the Ecclesiastical Court he could not hold it valid ; and that there 
is no instance of a Will established upon such proof; where there are 
no circumstances to support the proof, and various circumstances 
against it. That is the principle of his judgment. We do not 
know the express ground of the judgment of the Delegates : but 
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they confirm that judgment. Whether they were satisfied, that this 
was the testator's hand-writing, I do not know ; but they must have 
been satisfied, that this instrument, as the Will and Testament, is 
not sufficiently, duly, and legally, proved to be such. 

It is necessary to consider the rules of evidence as to hand-writ- 
ing, as they obtain at Common Law, in this Court, and in the Eccle- 
siastical Court. When I first came into the profession, the rule as 
to hand-writing in Westminster Hall in all the Courts was this. 
You called a witness ; and asked, whether he had ever seen the 
party write. If he said, he had, whether more or less 
[*474] ^frequently, if ever, that was enough to introduce the 
subsequent question, whether he believed the paper to be 
his hand-writing. If he answered, that he believed it to be so, that 
was evidence to go to the Jury. If he refused to answer to his be- 
lief, he was pressed, perhaps too much, to form a belief ; but if he 
would not go the length of belief, his evidence went for nothing. 
Or you might ask a witness, who had not seen him write for a lengtli 
of time, if you could not get a witness of a subsequent date. You 
might call one, who had not seen him write for twenty years ; and 
if he said, he believed, it was the writing of the person, that evi- 
dence might go to the Jury ; but to be affected by all the rest of the 
evidence ; as it is the nature of all evidence to be more or less con- 
vincing (a). In Home TooJce^s Cascj at the Old Bailey, his hand 
was proved only by Woodfall ; who had not seen him write for a 
great length of time. But that went only to the character of the 
evidence. 

This rule was laid down with so much clearness, that till very 
lately I never heard of evidence in Westminster Hall of comparison 
of hand-writing* by those, who had never seen the party write ; 
though such evidence had been frequently received in the Ecclesias- 
tical Court. The whole of this is very well put together in The 
King V. Cator (1); the whole doctrine being contained in the argu- 

(a) See Per Williams, J. in Mudd v. Suekermon, 5 Adol. & EIL 703. There 
is no limit of time defined by the law, within which the hand*writin|irf which is the 
foundation of the witness's belief, must have been seen by him. 2 Stephens, N. 
P. 1695. The witness is competent though he has seen the party write but once. 

1 Greenl. Ev. pt 3, ch. (>, § 577 ; GarreUs y. Alexander^ 4 Esp. 37; PotpeU v. Ford, 

2 Stark. R. 164 ; Lewis v. Sapio, 1 M. & M. 39 ; CommonweaUh v. Levy^ 2 
Wheeler, Cr. Ca. 246, 247; Utim Ins. Co. v. Badger, 3 Wend. 102; Mudd v. 
Sucktrmore, 5 Adol. & Ell. 730; 2 Stephens, N. P. 1699. 

But where tlie knowledge of the hand- writing has been obtained by the witness 
from seeing the party write his name, for that mtrpose, after the commencement of 
the suit, the evidenge has been held inadmissible. Strans^er v. Searle, I Esp. 14, 
and see this case commented on by Denman, C. J. in Mudd v. Sitckermore^ 1 
Nev. & P. 32, 56 ; S. C. 5 Adol. & EIL 703. 

The evidence is admissible though the witness had never seen the fnll signa- 
ture of the party, but had only seen him sign his name, using the initials of his 
Christian name. Lcms v. Sapio, 1 M. & M. 39; Fan Dustn v. Van Dtum^ 
5 John. 144. See Powell v. Ford, 2 Stark. R. 164. 

Proof has been allowed of a party's signature by mark by a witness who had 
seen him affix it on several occasions. Sec George v. Surrey, 1 M. & M. 516. 

(l)4Esp.NLPri.Cas.ll7. 
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ments of Counsel and the opinion of the Judge. An Inspector of 
Franks at the Post-Office Avas called ; who had acquired a habit of 
determining, whether any thing was written according to the natural 
manner of writing ; and accordingly permitting or not permitting the 
frank to pass. These persons were called to prove the signature to 
a bill of exchange upon their skill in hand-writing, merely upon the 
comparison of hands of a person they had never seen 
write. That evidence ♦ was admitted by Lord Kenyon . [* 475] 
in one case. It was first introduced by Mr. Justice BuUer. 
Looking back to Sidney^s Case and a great variety of others, it was 
held by the Common Law, that comparison of hands is not evidence. 
There is a case in print now (1 ), under the great name of Mr. Justice 
Yates, in which it was rejected as inadmissible. Distinguishing the 
cases of terriers and old writings, &c., there is a principle here, that 
may account for the difference of practice in the Ecclesiastical Courts 
and the Courts of Common Law. Suppose, some of the Jury can- 
not read : how can they judge of the similitude ? In addition to that 
authority in Mackferson v. Thoytes (2) it was held no evidence 
whatsoever. In CatarU Casey without going through more, it was 
argued very much ; and it was held by Baron Hotham, that it could 
not be evidence; and there was another case (3), before Lord Ken- 
yon, in which also it was refused (4). 

These latter cases appear to have brought back the law to the 
state, in which it stood twenty-five years ago. I doubt 
the * authority of the case of Garrets v. Alexander {b)\ [*476] 
where, if a man will not take upon him to say, he believes 
it to be the writing of the person, but says, he thinks it like, Lord 
Kenyon is made to say, that is evidence. I doubt that. Formerly 
that would not have been deemed evidence. The evidence of 
hand-writing being of this nature, it is evidence in itself, the credit 
of which must be affected by and depend much upon the circum- 
stances, as they come out in the course of the case. A man may 
come into Court with the firmest belief as to the hand-writing ; 

(1) Brookbard v. fVoodley, Peake's Ni. Pri. Cas. 20. 

(2) Peake's Ni. Pri. Cas. 20. 

(:3) Ccanj v. PiU, 37 Geo. III. ; Peake's Law of Evidence, 110, 111. 

(4) Waie v. Broughtorif 3 Ves. & Bea. 172. A principal defect of this species 
of proof is, that it gives no positive evidence, that the party can write ; which is 
perhaps the proper object of the question, whether the witness has seen him 
write. As to that the answer has the true character of evidence : as the founda- 
tion of a familiarity with the manner of writing, sufficient to enable him to speak 
to his belief, it can scarcely have effect without farther inquiry ; not merely as to 
the point of time, which is very material, but also upon the frequency and decree 
of his observation, involving many important circumstances. If the ground of 
opinion was investigated, it would probably in most instances appear to be drawn 
rather from correspondence than from actual observation of the act of writing. 
The mere comporison of writing by a person having no knowledge from observa- 
tion or correspondence, under a variety of circumstances, iustruments of the most 
different natures, as in Randolph v. Gordon^ a Will and entries in a book, or of a 
less fonnal character, a note, memorandum, &c. tan surely amount to nothing 
deaervinsp the name of evidence. 

(5)*4 Esp. NL Pri. Cas. 37. 
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and in the course of the cause he may be convinced conscientiously, 
that his belief was founded in error. ' You cannot therefore avoid 
having regard to circumstances ; and it is not necessary, that there 
should be evidence both on the part of the Plaintiff and the De- 
fendant : for if the evidence for the Plaintiff does not satisfy the Ju- 
ry, they are at liberty to say, in their conscientious opinion it is a 
mistake. No contradictory evidence therefore is necessary upon the 
part of the Defendant, if the other evidence leads the Jury to disbe- 
lieve it. A singular circumstance applicable to this point happened 
to me. A deed was tried in Westminster Hall, stated to have been 
executed under circumstances, throwing a good deal of blot upon the 
persons, who had obtained it. The solicitor, who was a very res- 
pectable man, said, he felt satisfaction, that there were respectable 
witnesses. One was the Town Clerk of Newcasde ; and I .was the 
other. I could undertake to a certainty, that the signature was not 
, mine ; having never attested a deed in my life. He looked back to 
my pleadings ; and was sure, it was my signature ; and, |f I had been 
dead, would have sworn to it conscientiously. Suppose, I had been 
out of the kingdom, and had come into Westminster Hall 
[*477] during the * trial, and had positively sworn, that I never 
attested a deed in my life, would it not have been compe- 
tent to the jury or the witness to say, that it was a mistake ? That 
instance proves, that testimony of hand«-writing must be open to the 
consideration of circumstances at common law. 

It cannot be doubted, that it is so in the Ecclesiastical Courts upon 
looking into the books. When this paper is called Olograph, the 
question of fact is, whether it is proved to be his hand-writing. 
Until that is proved, it is not proved to be Olograph. Swinburne 
has the following passage (1): 

'^ Concerning the last question, whether it be necessary, that there 
be witnesses of a written Will, this is the answer. If^it be certain 
and undoubted, that the testament is written or subscribed with the 
testator's own hand, in this case the testimony of witnesses is not 
necessary." 

It is not very easy, I agree, to understand the text of these writ- 
ers altogether. That must mean, that subscribing witnesses are not 
necessary ; for it cannot be made certain to the Court but by proof 
or admission. Among the circumstances enumerated is that of the 
testament being found in the testator's chest among his other writ- 
ings. Great stress was laid upon the custody even then. This text 
goes farther upon the comparison of hands than it .can be stated ac- 
cording to our laws. According to Godolphin and Oughton also, if 
the custody and other circumstances make it probable, there evi- 
dence of comparison with those circumstances is good : but a favor- 
able case is required. It is difficult to understand the passage 
in Bacon's Abridgment (2), professing to be taken from Swin- 

(1) Swinb. 324. 

(2) 5 Bac. Ab. 514. 
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'borne ; how it can be said, that one instrument is more au- 
thentic than another/ that is authentic. So from the case, where 
the servant propounded the Will, it is clear, that Couct or any 
Court would take into consideration the circumstances, that he had 
it a great while ; and suffered others to go on, as if he had no 
claim. The conduct of a man, claiming under hand-writing, may 
be evidence to be contrasted with the evidence of hand- writing. As 
to that also, if the inference of my mind was very different, that 
would not be a proper case for a Commission of Review ; unless it 
was such a plain, palpable, mistake in the conclusion, as a conclu- 
sion of fact, that I could be persuaded, that the same Court would 
upon reviewing it make a different determination. 

In this case Sir William Wynne was of opinion, this was strong 
evidence of hand-writing. He had a stronger opinion upon that 
than I should be disposed to attribute to this evidence. If accord- 
ing to the expression in the text-writers the Judge is to look at the 
proof as making the thing undoubted and certain, I doubt, whether, 
considering the situation of this testator, the Power of Attorney, the 
manner of writing and execution, and putting together the whole effect 
of the parol evidence' as to writing, it is not a great deal to say, the 
hand writing is clearly proved. The evidence of Martha Gray is 
strong, unconnected with other circumstances. But she states a man 
aged seventy-eight to seem to be about fifty ; and the question is as 
to the effect of it, taken with all the other circumstances, not as to 
the full effect of it. The other circumstances might lead her to en- 
tertain a doubt. Jackson's evidence is also admissible, and deserv- 
ing great consideration : but still to be qualified by all the other cir- 
cumstances ; and he says, he did not see the testator write 
since 1777. It is evidence : but that "* circumstance is ma- [*479] 
terial, as connected with all the others. Mary Ann Rog- 
ers is out of the case ; not having seen him write. Another witness 
has a very slight knowledge ; and cannot speak to behef. Elizabeth 
Brooke is also to be considered with refeience to other circumstances. 
Then the character, the manner, the orthography, the probability of 
imposition, with reference to all the circumstances, the great peculi- 
arity of the precision in the manner of describing persons, as to 
whom it is questionable whether he knew them by those names, and 
all the other circumstances, are to be taken into consideration. 

As to the very material fact, whether he knew Miss Coventry by 
that name, it is clear, if he did not, this cannot be his hand-writing. 
The same point is put in controversy ^s to Eagleton. I have very 
little difficulty in saying, that my opinion upon that point, though I 
think I could put it very high to a jury, as a question of doubt, is, 
that he did not know her by that name ; and I have no doubt, he 
knew Eagleton by his name. But if the Judges in either Court were 
of another opinion, I am very far from saying, if my opinion was 
much stronger upon that point, that would be a ground for this ex- 
traordinary relieif. Can I then, attending to the evidence of hand- 
writing, and after such evidence to the other circumstances, say, a 
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right conclusion had been drawn from both, taken altogether ? This 
decision may very well stand upon this; that the opinion- of both 
Courts was, that this instrument was not sufficiently proved the cer- 
tain and undoubted Olograph ; and farther, if my opinion was differ- 
ent, I could not form such an opinion upon that question, as a ques- 
tion of fact, in favor of these persons, let the truth be, as it may, so 
strongly, as to make it $t to grant this extraordinary relief. It would 
be going too far, and would form a very dangerous prece- 
[*480] dent, if upon considerations affecting the general * inter- 
ests of justice, and the question, whether I ought to disturb 
the decision upon more or less of opinion as to the conclusion of 
fact, the observations, that have been made upon the state of the 
pleadings, should be taken to afford a ground. As to the circum- 
stance, that the del^ates gave no costs, as between these parties, 
and the next of kin being out of the way, there was no great reason 
for costs. This decision does not necessarily go upon fraud. It may 
be upon this, that under all the circumstances the case was not 
proved to that degree of legal certainty, that ought to belong to it, 
before the Ecclesiastical Court could adjudge it to be the Will ; not 
denying it to be the Will ; but alleging, that it is not sufficiently 
proved to be so. 

As to the Powers of Attorney, there is room for just observation 
upon such a case ; and, judging only upon the circumstances, that 
come before me, I have a judicial suspicion, that those powers were 
not very properly obtained. I agree, it does not therefore follow, 
that the Will was not : but I have a judicial suspicion connecting 
them ; one being executed only the day before the Will. 

Upon the whole, the general interests of justice do not call upon 
me to advise his Majesty to grant this Commission, even if the par- 
ticular decision was wrong ; for the principles, upon which it is 
granted, do not deny, that it may be refused, even in a case, in 
which I might think there might have been a better decision. 

Juty I2th. The certificate of the Lord Chancellor stated, that the 
case, as established on the.part of the memorialists, does not furnish 
any such doubt respecting the sentence pronounced by the Court of 
Delegates, considered either with reference to the facts, which it can 
be understoodtto have decided upon, or with regard to im- 
[*481] portant ^points of law, which it may be supposed to es- 
tablish, as makes it expedient, that his Majesty diould 
grant such Commission of Review as hath been prayed. This Com- 
mission is prayed of the grace and benignity of the Crown. Its 
sound discretion, by which its grace and benignity are guided, has 
upon obvious grounds of public expediency usually induced it to 
withhold Commissions of Review, unless there are very cogent rea- 
sons for believing, that the sentence sought to be reviewed is founded 
upon error in fact or in law ; or, unless the doctrines of law, upon 
which the sentence is supposed to be founded, are so questionable or 
important, as to make it clearly fit, that they should be considered in 
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the most solemn manner. His Lordship farther stated, that he had 
not found, that the present case furnished such reasons or consider- 
ations for granting the Commission prayed; aiid that it is not expe- 
dient or due to justice, that in this case a Commission should be 
granted for reviewing the sentence pronounced by the Court of Dele- 
gates in affirmance of the sentence of the Judge of the Prerogative 
Court. 

1. See, ante, the notes to Maihews v. ffamtr, 4 V. 186, that a commission of 
review does not issue as a matter of riffht, but is entirely the subject of discretion. 

2. As to the responsibility incurred oy executors, who, without the direction of 
the Court, allow their testator's assets to remain outstanding on securities, which 
eventually prove not to be good, see the note to Powdl v. £vafu, 5 V. 83^ ; and 
note 1 to ^wtU v. Bernard, 6 V. 520. 

3. When an executor, instead of applying (he money to the uses of his testator's 
will, or bringing it into Court, retains assets in his own hands, after all the con- 
tingencies which miorht afford a reasonable g[round for the detention are satisfied, 
it will be presumed mat he keeps the money in order to employ it for his own ad- 
vantage,^ and he will be charged with interest. Dawson v. Mass^, 1 Ball & 
Beat 231 ; see, also, note 4 to Tew v. The Earl qf HlfUaion, 1 V. 451; and, 
notwithstanding there may be debts of the testator remaining unpaid, yet, if it 
appears from the interval which has elapsed since the testator's death, that the 
debts ought to have been paid, the executor will not be allowed to benefit by his 
own laehesy but will, at least, be ordered to pay the money into Court MorOodt 
V. Leathes, 2 Meriv. 491. So, when an executor or admmistrator applies for an 
injunction to restrain a creditor of his testator from proceeding at law ; care Will 
be taken to prevent this application being converted into a means of keeping the 
assets in the executor's own hands : before granting the injunction, the Court will 
call on the executor to set forth (if he has not previously done so) the balance in 
his hands, and the whole amount will either be ordered to be paid in, or such 
other order will be made as the Court, in its discretion, thinks the state of the 
assets renders proper. (Sihin v. Lady SouOumpton, 18 Ves. 470 ; Clarke v. Tlie 
Earl of Ormonde, Jacob's Rep. 125. 

4. til Tcylor v. Wood, Nek. 196, it is observed that, on a bill of review, no 
proofs are to be admitted, but such as were made in the original cause ; and to the 
same effect in the Anonymous case, in 2 Preem. 31 ; see, also, note 8 to Perry v. 
Pheltps, I V. 251. But, in Young v. Keighlai, 16 Ves. a50, 353, Lord Eldon 
declared, there was no good authority for nolding, that new evidence, as to a fact 
materially pressing on a decree, would not be sufficient ground for a bill of review 
(or, if the decree has not been enrolled, for a supplemental bill in the nature of a 
Dill of review), although the^od to which such recently acquired evidence applied, 
was known before publication in the cause. Indeed, it appears essential, tliat 
the new evidence should be such as, if produced in time, would have supported 
the case as originally put in issue. Blake v. Forster, 2 Ball & Beat 462. The 
admission of new evidence at all, as a ground for a bill of review, is qualified by 
requiring that such new evidence should be confined to the fads on which the 
decree was pronounced. O^Brien v. Connor, 2 Ball & Beat 155. With this 
limitation, it seems established, not only by the high authority of Young v. Keiglir 
ley, before cited, and the very first of Lord Bacon's ordinances, but, also, by 
J^orris v. Le J^Teve, 3 Atk. 35 ; by Lord Porlsmoxdk v. Effingham, 1 Ves. Sen. 430 ; 
by Slandish v. Bradley, 2 Atk. 178; by PaUerson v. Slaughter, Ambl. 293; by 
the Anonymous case, 5 P. Wras. 284 ; and by JVilson v. IVebb, 2 Cox, 3 ; that it is 
in the discretion of the Court to give leave to file a bill of review on the discovery 
of new evidence, which the party could not, with reasonable diligence, have brought 
forward in due time to have been used at the original hearing. 

5. As new matter of evidence may sustain a bill of review, so, it was never 
doubted, new matter of fact may be a good foundation for such a bill ; though, 
even in that case, the leave of die Court must be obtained, before such a bill can 
be brought Perry v. Phelips, 17 Ves. 177; Mellish v. H^iUiams, 1 Vem, 166; 
Astel V. Montgomery, 2 Atk. 138. But, where error is apparent on the face of the 

VOL. VIII. 23 
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decree, a bill of review is a matter of right; as vas laid down in the principal 
case, and, also, in the Anoimnoua case, 2 P. Wms. 284, before cited ; and in 
Gotdd V. Tancred, 2 Yes. 5^4. A* clear distinction, however, roust be borne in 
mind, between error in the decree, and error apparent A merely erroneous de- 
cree would be no ground for a bill of review ; otherwise, in every case, the ques- 
tion whether a cause had been well or ill decided would be argued again in that 
shape. Pern v. PhdiM, 17 Yes. 178 ; MeUtsk v. JfiUums, 1 Yem. 166; Read 
v. Hdnbjfy2 Freem. 17^; if a slip has been made by the Court, the proper course 
would be to apply, in due time, for a rehearing. Caombes v. Proud, 2 Freem. 
182 ; ColukU V. ChM, 2 Freem. 154 ; and, now iSaX enrolment of decrees is much 
disused, that opportunity ^;an seldom be wanting to moderate dilig^ence : Mnort v. 
Moort, 2 Yes. Sen. 598 ; but, if the time within which a rehearmg might have 
been obtained has gone by, a fact misunderstood by the Court, and not introduced 
into the decree, may be ground for an appeal, but not for a bill of review. (yBrien 
V. Connor, 2 Ball & Beat 154 ; Brend v. Brend, 1 Yem. 214 ; see, ante, note 2 to 
Loify Cavan v. PtdtcM^, 2 Y. 544. 

6. That, in modem times, evidence ^iven on the strength of a comparison of 
handwriting, is received with more caution than fohnerly : see fFade v. SroughUm 
3 Yes. & Sea. 172; Macphermm v. Thot/tea, Peake's N. P. C. 20; The King v. 
Cator, 4 Espin. 146; Giarney v. Langlands, 5 Bam. & Aid. 332; Beaumont v. 
Perkins, 1 Phillim. 83; Saph v. JJikmson, 1 Addams, 216; Bobson v. Rod[e,2 
Addams, 87. 
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SHEDDON t;. GOODRICH. 

[1803, Mat 11, 14,20.] 

Direction by Will to sell real estates, and after the sale to pay certain legacies, 
held upon the Will not a conversion out and out (a), and the surplus produce 
does not pass by an unattested codicil. 

No election against an heir at law, claiming under a Will, and also against it a 
real estate, for want of a due execution according to the Statute ; unless an 
express condition is annexed (h). 

Real estate in Bermuda passes by a Will, not duly executed to pass real estate 
according to the Statute. 

Legacies and annuities charged upon a mixed fund of the peraonal estate and the 
produce of real estate under a direction for sale. A different disposition of 
the whole by a codicil failing as to the real estate for want of a due execution, 
tiie charge remains upon the real estate (c). 

Real estate under a charge by a Will duly attested liable to debts afterwards con- 
tracted and legacies by an unattested instrument, even to the witnesses to tlie 
Will (rf), [p. 495.] 

Produce of real estates, converted by Will, held to pass only where the Will, 
attested by three witnesses, itself treats the surplus as comprehended in the 
description under the words ^ my personal estate ; " and an intention is col- 
lected from the whole Will to give that surplus, after payment of the debts 
and legacies, in terms mimafacU descriptive of personal property only, but 
upon the whole intended to pass such surplus, [p. 495.] 

Bridof.r Goodrich, of the island of Bermuda, by a Will, 
dated the 2d of May, 1792, and ♦attested by three wit- [*482] 
nesses, made the following disposition : 

" First, I give to my beloved wife Elizabeth Goodrich all my lands, 
houses, stores, wharves, buildings, and improvements, of what kind 
soever, lying and being in the islands of Bermuda : to hold the same 
to her, my said wife, for and during the term of her natural life ; she 
making no unnecessary waste or destruction therein. 

" Item, I give to my said wife, and to her heirs, executors, ad- 
ministrators, and assigns, for ever, all my jewels^ plate, household 

(a) To establish a conversion of land into money, the will must direct a sale' 
absolutely or out and out, for all purposes, not merely those of the devise, irre- 
spective of continfrencies and independent of discretion. JFnght v. Ti'usUcs of 
Methodist EpiM. Churchy 1 HofT. 20/2; C//ry v. Hart, 7 Dana, 11 ; Aeirfciy v. SHn- 
fier, 1 Dev. & Bat 488 ; Peter v. Beverly, 10 Peters, 533 ; GoU v. Cook, 1 Phigc, 
ri'^2 ; Ram on Assets, ch. 14, § 1,'p. 201, et seq. 

Where the discretion to sell is plainly for the purposes of the will, ard they 
fail, there is no conversion. lb. ; North v. Vdk^ C. \V. Dud, Eq. 212; Doscerl v. 
HerteU, 4 Hill, 492; HausUy v. James,! Paige, 213; S. C. 5 PoijTe, .1l8; 1 
Williams, Executors, (2d Am. ed.) 452, et seq, ; 2 Story, £q. Jur. § 12C0, and 
notes; Robinson v. Taylor, 2 Bro. C. C. (Am. cd. J 844,) 580, and notes; ^ckroyd 
v. Stniihson, 1 ib. 503, and notes ; Walker v. Dcnne, ante, 2 V. 170, note (6). Sec 
for a statement of the doctrine on this subject and a full collection of tlie cases, 
Wheldale v. Partridge, mite, 5 V. 397, note (a). 

(6) 2 Story, Eq. Jur. § 1096, note (1), at the end ; 2 Williams, Executors, (2d 
Am. ed.) 10:35: Gardner v. FeU, 1 Jac. &. Walk. 22; Brodie v. Barry, 2 Ves. & 
Bea. 127 ; Dundns v. Dundas, 2 Dow ii Clark, 349, 374 ; Ex parte Earl ofFcheS' 
ter, ante, 7 V. 348. 

(e) Ram on Assets, ch. 0, § 7, p. 112, 113; ch. 7, § 1, 132, ia3. 

(d) See Buckcridge v. Ingram, ante, 2 V. 652, and note (h); Haherghcm v. Vin- 
cent, ante, 2 V. SOI. 
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furniture, slaves, carriages, horses, cattle, farming stock, and utensils, 
of every kind. 

<^ Item, I also give to my said wife the sum of six hundred pounds 
sterling money of Great Britain, to be paid to her yearly and every 
year for and during the term of her natural life. 

" Item, I give to each of my three daughters' Frances Bridger 
Goodrich, Eliza Bridger Goodrich, and Louisa Bridger Goodrich, 
the sum of one hundred and fifty pounds sterling money of Great 
Britain, per annum, to be paid yearly and every year for their main- 
tenance, support, and education, until they shall respectively arrive 
at the age of eighteen years ; and I give to my only son William 
Bridger Goodrich the like sum of one hundred and fifty pounds sterling 
money, as aforesaid, per annum, to be paid yearly and every year, 
until he shall arrive at the age of twenty-one years, for his maiur 
tenance, support and education ; and I do hereby fequest and ap- 
point my beloved wife Elizabeth Goodrich to receive the 
[^ 483*] said several sums of one hundred * and fifty pounds ster- 
ling; in trust, that she will apply and dispose of the same 
to and for the purpose aforesaid. 

<' Item, Whereas a considerable sum of money will annually arise 
from the interest of my estate ; and remain in the hands of my ex- 
ecutors, after the payment and satisfaction of the several legacies 
and bequests hereinbefore mentioned ; and whereas it may so hap- 
pen, that one or more of my said three daughters may be married 
during the life of my said wife, in such case I do order and direct, 
that the whole sum so annually arising from the interest of my es- 
tate be paid to the daughter so married ; and if two or more of my 
said daughters shall be so married during the life of my said wife, 
then the sum so annually arising shall be divided equally between 
my said daughters so married ; and the said sum shall continue to 
be paid to her or them yearly and every year during the life of my 
said wife. * 

^^ Item, I order and direct, that my executors do with all convenient 
speed after the death of my wife Elizabeth Goodrich sell and dis- 
pose to the best advantage the whole of my estate both real and 
personal of what nature or kind soever ; and I do for said pur- 
pose by these presents give, grant, and transfer, to my executors 
hereafter named, full power and authority to bargain, sell, and con- 
vey, all and every part of my estate, as aforesaid, to any person or 
persons by all and every such lawful ways and means as to my said 
executors shall seem fit and necessary. 

<< Item, I will and direct, that my executors do with all convenient 
speed after the sale of my estate aforesaid pay to each of 
[*484] my three daughters * Frances Bridger Goodrich, Eliza 
Bridger Goodrich, and Louisa Bridger Goodrich, the sum of 
six thousand pounds sterling money of Great Britain ; and if it shall 
so happen, that one or more of my said daughters shall depart thia 
life, before the said sum of six thousand pounds shall become due 
and payable to her or them respectively, according to the directions 
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of this Will, then the share or shares of the daughter or daughters 
so dying shall be equally divided between the surviving daughters ; 
or go wholly to the surviving daughter ; as the case may happen 
to be. 

" Item, Whereas it may so happen, that my son William Bridger 
Goodrich may arrive at the age of twenty-one years before the 
death of his mother, and the consequent sale of the whole of my 
property ; and whereas at his said age of twenty-one years a cer- 
tain sum of money may be necessary to set him forth in the world, 
either in trade and business in office or otherwise, in sucli case I 
direct and order my executors to continue to pay to my said son 
William Bridger Goodrich the yearly sum of one hundred and fifty 
pounds sterling money of Great Britain, after he shall arrive to the 
said age of twenty-one years, and until the death of his mother ; 
and also to advance to my said son any sum of money, which my 
said executors shall judge to be necessary and expedient for the 
purpose aforesaid : the sum so to be advanced, not to exceed three 
thousand pounds sterling money of Great Britain, in case my said 
son shall at that time be single and unmarried : but if my said son 
shall be married after his arriving at the age of twenty-one years, 
and before the death of his mother, then the sum so to be advanced 
shall not exceed five thousand pounds sterling money as aforesaid : 
the said sum to be charged to my son William Bridger 
Goodrich, and in no respect to interfere with * or prevent [• 485 
the full, faithful, and effectual, performance of the orders 
and directions hereinbefore given. 

" Item, All the rest and residue of my estate of what nature 
soever, which shall be and remain in the hands of my executors af- 
ter the performance of the directions hereinbefore given, I give, de- 
vise, and bequeath, to my only son William Bridger Goodrich ; 
hereby declaring him to be my residuary legatee." 

The testator appointed Robert Sheddon, John Goodrich, and 
Elizabeth Goodrich (the testator's wife), executors and executrix. 
At the date of the will the testator had the four children named in 
it. Afterwards he had another daughter, Catherine Virginia Bridger 
Goodrich ; after whose birth he made the following Will, dated the 
10th of June, 1795, attested by two witnesses: 

" Bermuda. In the name of God, Amen. I Bridger Goodrich, 
of the parish of Saint George, and island of Bermuda, of sound 
memory, do make and ordain this my last Will and Testament ; 
hereby revoking all others. — ^I give and bequeath unto my loving 
wife Elizabeth Goodrich my town house, retreat, lands, wharf, 
stock, chattels, plate, household furniture, cattle, and negroes, to 
her and to her use for ever. I also give twelve hundred pounds 
sterling to be paid to her annually during her life. All the resi- 
due and remainder of my estates, wheresoever they be, either in 
England or any part of the globe, must be placed at interest in 
the most advantageous manner, for the purpose of educating and 
clothing my children : namely, Frances Bridger Goodrich, Eliza 
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legacies, arising from real estate, to give his real interest in that 
property and surplus, in terms, prima facie descriptive of personal 
property only, but which upon the whole taken together the Court 
adjudged to be according to the meaning of the testator calculated 
and intended to pass such surplus. The cases are not carried farther 
than that ; and I am not at liberty to extend the doctrine without an 
authority for it. It is clear, if the testator had died without leaving 
any debts or legacies, the real estate would not have been to be sold ; 
and the distinction, that it depends upon the election of the party, 
whether it is to be real or personal estate at the death of the testa- 
tor, is true. But the question is, what it was in his life, and up to 
his death ; and by what instrument he could have disposed of it in 
his life ; and there is no authority to prove, that it was not real estate 
in his life, and within the Statute of Frauds (1). 

The next consideration is, whether, if real estate, this is not a case of 
election against the heir. If I was at liberty to read the codicil as an 
instrument capable of disposing of real estate, there could be no doubt, 
his real meaning was to give the whole property by these two last 
instruments. I have looked at my own note of Cary v. Askew ; 
and Mr. Romilly's account of it is very correct. Mr. Mansfield ar- 
gued in support of the distinction between Boughton v. Bovghtan 
and Hearle v. Greertbank. I argued it on the other side ; and men- 
tioned most of the topics, that have been urged on that side in this 

case. Lord Kenyon said, the distinction was settled, and 
[* 497] was * not to be unsettled, that if a pecuniary legacy was 

bequeathed by an unattested will under an express condi- 
tion to give up a real estate by that unattested will attempted to be 
disposed of, such condition being expressed in the body of the will, 
it was a case of election ; as he could not take the legacy without 
complying with the express condition. But Lord Kenyon also took 
it to be settled, as Lord Hardwicke has adjudged, that, if there was 
nothing in the will but a mere devise of real estate, the will was not 
capable of being read as to that part ; and unless according to an 
express condition the legacy was given so, that the testator said ex- 
pressly, the legatee should not take, unless that condition was com- 
plied with, it was not a case of election (2). The reason of that 
distinction, if it was res Integra, is questionable (3). It is more dif- 
ficult to raise a case of election here ; as in this case there is real 
estate, that would answer any description of estate or land, that would 
pass without three witnesses : viz. the estate in Bermuda. But it is not 
necessary to attend to that distinction : for after the doctrine has 
been so long settled, though with Lord Kenyon I think the distinc- 
tion such as the mind cannot well fasten upon, it is better the law 
should be certain^ than that every Judge should speculate upon im- 
provements in it. 

(1) Hooper v. Goodwin^ postj vol. xviii. 156. See pace 166. 

(2) ^nte, vol. vii. 372 ; post, the note, x. 591 ; xiii. 223; Gardiner v. Fell, 1 Jac. 
& Walk. 22. 

(8) 2 Ves. & Bea. i:30. 
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The next questions, both depending upon the same reasoning, are, 
whether the annuities of 150/. and the legacies of 6000/. remain a 
charge upon the real estate ; though the codicil is a revocation of 
them to the full extent, in which they are to be claimed out of the 
personal estate. I do not recollect a question, upon which I have 
entertained more doubt than upon this point.- The first point is, 
whether the annuities were intended to afiect the real estate at all. 
There is no doubt, the legacies of 6000/. are intended to af- 
fect it ; * as they are to be raised among other means by sale. [* 493] 
The annuities are granted in terms, under which, if the 
context of the will is not attended to, they would be to come only 
out of the personal estate. But upon the whole will taken together 
it is impossible to deny, though it is expressed in very inaccurate, 
ambiguous, and doubtful, terms, there is enough to show, he meant 
to put all his property under the management of persons, to whom 
he submits the direction of it ; and the payment of annual as well 
as gross sums was intended to come out of the produce both of the 
real and personal estates. Both the annuities and the legacies being 
unqbestionably charged upon both the real and personal estates, 
there is no case, that bears directly upon the point, whether the cod- 
icil has revoked the charge upon the real estate as to these sums, 
except Bnulenell v. Boughton and BucJceridge v. Ingram ; for J9an- 
nis V. Packer (1), and Habergham v. Vincent only establish the gen- 
eral doctrine as to legacies. I have the note book of Mr. Joddrel : 
who argued BrudeneU v. Boughton^ containing a very good note of 
that case (2). The form, in which the legacies were thrown upon 
the land in that case, was, not a direction for sale, but a charge ; 
which it is a little difficult to distinguish. The judgment was, that 
the legacies were originally given only as personal legacies, and the 
land was not charged originally ; but that whatever takes away (rom 
the primary fund has the effect of charge by necessary consequence. 
The particular contents of the codicil seem to have satisfied Lord 
Hardwicke, that it was only a modification of the legacies ; and the 
case is an authority, that if a legacy is charged upon land, only in 
nature of a charge, that charge makes the land a pledge 
• for the legacy ; and if the pledge is taken away, that [* 499] 
extinguishes the charge ; and operates revocation ; also, 
that legacies may be brought upon the land by the operation of such 
a charge as this. But this case seems to take a distinction between 
legacy and surplus interest of the charge itself. 

As to Bxfckeridge v. Ingram^ the only other case, a distinction is 
attempted from the express revocation in this case of all former wills. 
With respect to that, the will not being duly attested cannot be at- 
tended to as to that point. As to the personal estate, these papers 
amounting to a bequest of all the personal estate, the efiect of that 
is a revocation of all gifts by any former wills ; and therefore the 

(1) Amb. 556. 

(2) The Lord Chancellor read the circumstances from that note ; which did not 
differ from the report in Atkyns. 



499 SHEDDON V. GOODRICH. [1803. 

express revocation operates no more than if it was not in the will : 
the effect of the will being to revoke all former wills as to the per- 
sonal estate. That distinction could never have been allowed by 
Lord Alvanley ; who in Buckeridge v. Ingram puts himself upon the 
fact, that the will was revoked notwithstanding the want of any such 
expression in that will. It was not in the terms of that will a direc- 
tion to sell the real estate, but in terms a chai^ upon the real and 
personal estates ; and the testator seems to have thought, that this 
annuity might affect nothing but the personal estate ; for he directs 
it in case of the death of the annuitant to sink into the personal 
estate. 

It has been sometimes said, as it has been decided, that if no ex- 
press condition is annexed to the disposition of the personal estate, 
a devise of the real estate is nothing, it was to be wished, that as 
the will fails to dispose of both, and therefore the whole purpose 

could not be completed, a part should not take effect. In 
[* 500] • this case there would be evident mischief, if the law 

were otherwise ; as it is clearly settled, that there is no 
election from a mere devise ; and the disposition of the personal 
estate, though not affecting the real estate, is good. In Bucktr-- 
idge v. Ingram it was contended, that the real estate was only a se- 
curity for the personal estate ; and the annuity failing as to the prin- 
cipal fund, the personal estate, it ought not to be charged upon the 
real. Lord Alvanley, as I understand upon conversing with him, 
proceeded upon this ; that it was, not the case of a legacy given, as 
in Brudenell v. Boughton, that legacy altered, modified, or extin- 
guished, by a subsequent testamentary paper, but a charge created 
upon two funds ; and the testator by the subsequent paper withdrew, 
not the gift of the thing, but one of the funds, which by the former 
paper was made liable to the payment of that charge ; still leaving 
a subsisting demand ; for, being given out of the real as well as the 
personal estate, the gift out of the real remains ; though that out of 
the personal is gone ; not, because the thing given is destroyed ; but 
the fund, out of which it is given. That was a very important 
case ; being one of the first upon the subject ; proceeding upon a 
distinction, which I think solid, though new, and involving a consid- 
erable degree of nicety. As Lord Alvanley says, and he expresses 
himself very accurately in that judgment, I cannot read the will 
without seeing, that the testator meant to give the estates in Eng- 
land : but the Statute of Frauds binds me to say as a Judge, that is 
not his will. 

If that case fiirnishes the proper principle, what is this Will ? It 
seems to be clearly as to the legacies of 6000Z. a devise to sell the 

real estate. He intended to bring the real and personal 
[*501] estates into one fund, *and to direct those sums to be 

raised out of that fund. The annuities he seems to have 
intended to charge upon the real estate as well as the personal. 
The expressions " estate " and " the interest of my estate," as con- 
strued by the context, mean the produce of all his property. By 
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the codicil, giving all his personal estate, he does not revoke the 
disposition made of his real estate ; though he intended it. The 
Will then must be read, as if so much as relates to the personal es- 
tate was erased from it ; and that brings it to a case, to which the 
application of the principle of Lord Alvanley is obvious and direct ; 
namely, a revocation as to the personal estate, thereby taking away 
one fund, which was to pay charges given out of both ; meaning to 
take away the other fund ; but not having done that act, which 
would have been sufficient to remove it as a fund for those pay- 
ments, which payments therefore remain due to those, to whom they 
are given. Observing upon the codicil the manner, in which this 
testator meant to dispose of both his real and personal estate among 
his children, I am convinced, 1 am bound by law to disappoint 
every intention he had. 

The true effect of these instruments is, that the surplus interest 
in the real estate does not pass ; that they do not raise a case of 
election ; and though a revocation is operated as to the personal es- 
tate, the disposition of the real estate to the purposes in the Will 
expressed is not revoked ; and among oiiiers the purpose of giving 
those legacies and annuities remains unaffected. The consequence 
is, that the two last papers must be taken to dispose of the Bermu- 
da estate and the personal estate, but of nothing else. 

1. Where a testator has, by a will duly attested, charged his real estate witli 
payment of his debts or legacies, generally ; debts afterwards contracted, or lega- 
cies subsequently given by unattested codicils, are well charged : the decisions to 
this effect have gone on the ground, that such legacies are not devised out of land, . 
but only secured by land previously well devised ; and which merely comes in 
aid of the personalty. Hooper v. Goodwin^ 18 Ves. 167; Shtddon v. Goodrich, 8 
Ves. 495 ; Brudendl v. Bovgkion, 2 Atk. 274. But, where a general charge is 
not incorporated in the duly attested will, a potccr reserved therein, by the testa- 
tor, to charge upon his real estate such legacies as he may nflerwards be disposed 
to bequeath, would, upon principles analogous to those laid down in the principal 
case, be in(^erative. Rose v. Cunj/nghame, 12 Ves. S6; Bonntr v. Conner, 13 
Ves. 363 ; Vraufurd v. Coutis, 2 Bligh, 688. However, although in such a case 
new legacies cannot be created, those before given may be modified and altered. 
The testator cannot, indeed, by an unattested codicil give fresh legacies charged 
upon land, unless the duly attested will contains a general charge ; but he may 
substitute one legatee for another. AUonuy General v. /fore/, 3 \ es. 331. 

2. An heir at law requires no expression of intention to that effect, in order to 
entitle him to a resulting trust in all the surplus produce of a real estate directed 
by his ancestor's will to be sold for a particular purpose. See Uoyd v. SpiUd, 2 
Atk. 151 ; and the authorities cited, aide, in tho note to Robinson v. Taylor, 1 
V. 44. 

3. As to the general rule, tliat a will not executed according to tlie provisions 
of the Statute of Frauds cannot be read against the heir at law, even for the pur- 
pose of putting him to his election; and luso, as to the qualifications which that 
general rule may sometimes admit: see note 7 to Woodford v. Thellttsson, 4 
V.227. / 

4. With respect to the doctrine of resulting trust, in favor of the heir at law, 
where a conversion of real estate has been directed for a special ourpoee, which 
either wholly or partially fails, or even where a conversion out ana out has been 
directed, but no disposition whatever of the produce has been made, see notes 2, 
3, 4, to Kidneji v. Cou99tnaker, 1 V. 436. 
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WREN V. KIRTON. 

[1802, Nov. 26, AND SEVERAL PRECEDING Dats. 1803, Jan. 28; March 9; 

Mat 14.] 

Purchase of a share in a colliery in trust for the agent and manager confirmed 
under particular circumstancea, but with reluctance (aX 

The rule, that a purchaser shall have possession as from tne quarter-day preceding 
the sale, does not apply to a collierv ; which is an article of trade, the profits 
accruing daily. The proper period is the month or week, in which the pur- 
chase tiuc^s place ; according to the usual course of taking the account. 

A MOTION to confirm the Master's Report, that Wilson was the 
purchaser of a share in a colliery, was opposed under the* following 
circumstances ; which were admitted. 

Upon a former sale before the Master the sum of 23,000/. was 
bid by a person, bidding bona fide. That sale was defeated by set- 
ting up a fictitious bidder. Afterwards the lot was again put up 
three times. On the two first occasions no more was ofiered than 
12,000/. and 6000/. At the last sale Wilson was declared the pur- 
chaser at the sum of 15,000/. He purchased as trustee for Wade, 
the agent and manager of the colliery. 

The Lord Chancellor [Eldon]. — ^This is a very difficult and im- 
portant case. If this had been an original sale, and the agent had 
purchased in the name of another person, very slight circumstances 
would have induced me even at some risk to set that aside ; as it 
was the duty of Wade, if he meant to bid, to furnish all the knowl- 
edge ho had to those, who were to sell (1). A regular proceed- 
ing in the Master's office, which produced a bidding in the amount 
of 23,000/. by a responsible person, was met by a very improper 
transaction in setting up a man of straw to defeat that sale ; which 
has occasioned this loss. In general cases the Court will at some 
risk put the property up again, if the sale has not been properly con- 
ducted ; which was the ground of the great case of Lord Gower (2) 
in the House of Lords. The difficulty, that presses me, is the con- 
sequence, the danger of farther loss by the resale. I 
[* 503] would not hesitate to open the sale, if the least advance 
upon 15,000/. was ofiered (b) : but without such an oflfer 
there is nothing leading me to suppose, it will ever again reach the 
sum, that was originally bid. 

1803, Jan 28ih. The Lord Chancellor [Eldon], with con- 

(a) See the notes to this point in fVhicheoU v. Lawence, ante, 2 V. 740, note (a), 
75% note (3); Fox v. Mackrdhj 2 Bro. C. C. (Am. ed. 1844,) 425, note (e) ; Camp- 
bell V. fValker, ante, 5 V. 678, note (a); Ex parU James^ anU, 337 ; 1 Story, Bq. 
Jnr. § 322 ; Davout v. Fawnii^, 2 John. Ch. 252. 

(1) Anie^ ffhichcole v. Lawrence^ vol. iiL 740, and the note, 752. 

(2) 6 Bro. Pi C. 148. See the circamstancv fttated, atde^ vol. ii. 53, in WaUon 
V. Birch, 

(h) See Chdham v. Grifjoreon, anie, 5 V. 86, note (a) ; Anom/mons, aniey 1 V. 
4.')3, note (a); Duncan v. Dodd, 2 Paige, 100. 



IdOSirS.] WBKN V. UBTON. 508 

siderable reluctance made an order, confirming the report ; unleai 
on or before the first seal an application should be made to open the 
biddings, giving security to answer the difierence between the pro- 
duce of the rente and the sum of 15,000/. 

March 9th. No security having been ofiered, a motion was 
made, that the purchaser might be at liberty to pay in his purchase- 
money, and be let into possession as from Christmas, 1801, the 
quarter-day previous to the purchase ; paying interest from the 35th 
of March, 1802. 

Mr. RomiUy and Mr. BtU in support of the motion, urged the 
right of the purchaser to be put in the same situation, as if no de- 
lay had taken place ; observing the danger to creditors from delays 
thrown in the way, especially in the case of leasehold property ; of 
which twenty-five years only were unexpired at the time of the sale. 

Mr. Marufield and Mr. Steele for the Plaintiffs, creditors, and the 
person entitled to the surplus of the purchase-money, subject to the 
debts. 

The rule as to giving possession of a real estate does not apply to 
such property as this. These are not rents, but the profits of a 
trade. An account of the profits is taken among the partners every 
month or week : but the profits are made from day to day. 
* There is no reason therefore in this instance for going [^504] 
back to the beginning of the quarter : but the period ought 
to be the beginning of the month or week, as the profits are taken 
by the partners. 

The Lord Chancellor [Eldon]. — ^As this is a very important 
point, I shall consider of it. I do not recollect an instance of an 
application to let a purchaser of a colliery into possession from the 
quarter^iay ; and if the rule is to be laid down for the first time, I 
should hesitate to apply the rule as to land, the occupier of which 
pays his rent half yearly or quarterly, and which is not subject to a 
sudden increase and decrease of profit, to a colliery, an article of 
trade ; the profits of which accrue from week to week or day to 
day ; and which in the preceding quarter may produce more than 
the succeeding ten years. A colliery is looked to for many purposes 
as a trade. 

May I4th. The Lord Chancellor [Eldon]. — ^This application 
is made upon the common rule, that a purchaser shall be let into 
possession from the quarter-day preceding his purchase ; paying his 
money before the following one. The difficulty is, that there is 
no such thing as a quarter-day in this concern. They settle their 
profits monthly. He is therefore entitled to the profits only from 
the commencement of the month, in which he purchased ; paying 
his purchase-money in the course of that month (1). 

1. Sek, aniej the notes to ffhiehmU v. Lawrmct^ 1 V. 740, and the notes to 
BeawnorU v. BauUbee, 5 V. 485, for authorities in confiimation of the general 

(1) mUiam V. Menborough, 1 Turn. 70. 
vol. viii, 24 
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principle which prohibits any penon fimn becominff the poichaaer of that propertfy 
the sale of whidv to the beet adfantage, it is hia £itv to promote. 

2. Afl to opening the biddings after a sale before toe master, see the note to the 
Anonymou* eastj 1 V. 453, and note 2 to Wation v. Bireft, 2 V. 51, observing, that 
the rules which resralate the practice of opening biddings npon a sale of landed 
estate, do not apply when a coUieiy is the sabject of sue ; a colliery is consid- 
ered as a trade, the profits of which are accruing from day to day as in all tradinff 
concerns, and, being also a trade of a speculative and hazardous nature, mucE 
greater caution is required in listening to any application to have the biddings 
opened. The obvious distinction, also, oetween the fixed rent of a landed estate, 
and the uncertain returns of a colliery, is a conclusive reason why a purchaser 
under a decree is not entitled to call for an account of the profits of a collieiy 
fh)m any particular quarter-day ; as upon the purchase of a landed estate he is 
entitled to do. WUhamB v. Menbaimig^ Turn. 73. A colliery is considered, for 
many purposes, as subject to difierent rules fi»m ordinanr landed estates. Tkt 
^" if London v. Jlfi|M; 14 Ves. 58, citing Men v. HUhn, 1 FonbL Tr. Eq. 



ADDY V. GRIX. 

[Rou8.^1803, Mat 25.] 

Attxstation of a devise by a niaik, good within the statute of Frauds (a\. 
Acknowled^pnent by devisor of his hand-writing to one of the witnesses, who did 
not see him execute, good (a). 

The bill was filed to establish and carry into execution a 
[* 505] devise of real estate in trust to be sold. * One of the wit* 
nesses, who attested the Will, was a marksman. Another 
by bis depositions stated, that he did not see the testator execute : 
Ivit the testator took the Will in his hand ; and said the Will and 
also his name were of his hand-writing. 

Mr. W, Agar for the Plaintiff referred to. Harmon v. Harrir 
fon(l), determined upon the authority of Gumey v. Corbet ^ as de- 
ciding the first point. 

Upon the other point he said, the acknowledgment of the testa- 
tor had been held sufiicient in several cases (2). 

The Master or the Rolls [Sir William Grant] assented 
upon both points ; and the directions were given accordingly. 

See, ante, note 2 to EUig y. Smith, 1 V. 11. 



I a) See note to Harrimm v. Harrigon, ante, 185. 
1) Anie, 185;jpo«f, vol. xviL 452. 

See, ante, EUu v. iftnOft, vol. L 11 ; ^efi&eedkv. Kennedy, 1 Ves. & Bes. 
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EMERY V. WASE. 
[1803, Mat 7, 14, 30, 21.— Arte, Vol. V. 846.] 

Upon appeal the decree affirmed, on the ground, that the evidence did not prove 

satisfactorily, as it ou^ht ei^)ecially in the case of mairied women, that the 

valuation was made with due attention and care, (a). 
Whether under a contract by a husband to sell the estate of his wife the Court 

will decree him to procure her to join, QtMBue, (6). 
Mere difference in value, though considerable, not of itMlf a sufficient ground 

for refusing a specific performance, [p. 517.] 

This cause (1) came on upon 'an appeal by the Plaintiff from the 
decree of Lord Alvanley at the Rolls dismissing the bilK 

The agreement, of which a specific performance was prayed by 
the bill, was in the following terms : 

<< Memorandum of an agreement made on the 24th day of March in 
the year of our Lord 1797, between Richard Emery of Watling Street 
in the county of Salop on the one part, and John Wase of 
Waters * Upton in the said county and the daughters of [* 506] 
the said John Wase on the other part, as follows : viz. 
First, the aforesaid John Wase and daughters hereinafter mentioned 
do agree and consent that the aforesaid Richard Emery doth pur- 
chase at the valuation of Mr. John Bishton of Kilsal all the estate 
now in possession of the said John Wase or his under-tenants or as- 
signs, situate and being in Waters Upton, together with all rights, 
privileges, ways, and every interest whatsoever kind or sort soever ; 
and that the said valuation should be completed as soon as possibly 
convenient ; and that the said Richard Emery be then put into im- 
mediate possession. Unto which agreement each party have put 
their hands the day and year above written — ^Richard Emery — 
John Wase — ^William Emery — A. Maria Emery — John Dickin for 
self and wife — Sarah Wase— Mary Wase — Margaret Wase, and 
Charlotte Wase." 

Bishton made the following award : 

<< April 26th, 1797 : I John Bishton of Kilsal in the county of 
Salop, did on or about the 5th of this instant (April) survey and es- 
timate the estate of Mr. John Wase and others at Waters Upton in 
the said county of Salop ; and found the same to contain 197 acres 
and 15 perches; and that the value of the timber growing thereon 
exclusive of so much thereof as is immediately wanted for gates and 
posts for the use of the said premises was 300/. ; which two sums 
together amount to the sum of 4910/. ; which sum of money I do 
direct shall be paid on the 25th day of March next unto the said John 
Wase and others by Mr. Richard Emery of Watling Street in the said 

(a) Sec notes to S, C. anU, 5 V. 846. 

(h) See 2 Story, Eq. Jur. § 731-$ 735 ; Morri$ v. SUphtMony cmU, 7 V. 474, and 
note (a); Fndtndc v. CoxtotU^ 3 Yoonge 9l Jer. 514 ; MarHn v. MiUMl^ 2 Jac^ 
& Walk. 425 ; Howd v. Ceorgt, 1 Madd. 9. 

(I) Reported, anfe, vol. v. 846 ; see the note, 849. 
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county of Salop for their said estate and timber growing thereon with 
their appurtenances thereunto belonging, agreeable to articles made 
by and between the said John Wase and others and the 
[*507] said * Richard Emery, bearing date on or about the 24th 
day of March ; provided a good' title is made out to the 
said Richard Emefy on or before the said 25th day of March next ; 
and the said John Wase to enter into an agreement with the said 
Richard Emecy on or before the 12th day of May next to quit and 
deliver up the possession of all the said estates and timber and the 
appurtenances so sold to the said Richard Emery on the said 25th 
of March next, except one room yi the dwelling-house of the said 
John Wase, the use of the fold yard and a boosey pasture to be ap- 
pointed by the said Richard Emery for the eating and reducing into 
dung the hay and straw and fodder of the last year's growth, which 
he shall quit on the 1st of May following; and also shall agree to the 
good husband-like management, manuring and cultivating of the said 
estate and for the proper quitting and yielding up the same at the 
times above mentioned ; and for leaving all the hay and straw of the 
last year properly reduced into dung in the usual place upon the 
premises for depositing the same for the use of the said Richard 
Emery ; who is to pay for it, and also for the customary straw of 
corn, the clover seed last sown, and for pin-fallowing the corn stub- 
bles, such price as shall be fixed within the month of May next af- 
ter the time for quitting, as aforesaid, by referees to be chosen in the 
usual way ; and lastly, if a good and sufficient title to the said estates 
can be made out and the said Richard Emery shall choose to pay 
the said purchase-money on the 29th day of September next, the 
said John Wase shall receive the same ; and shall pay and allow to 
the said Richard Emery on the 25th day of March next, the sum of 
86Z. as half a year's rent for the said premises. But if the said 
Richard Emery shall not pay the said purchase-money on" 
[• 508] the ♦said 29th day of September next, he shall pay to the 
said John Wase such sum of money in addition to the said 
purchase-money as every 100/. 3 per cent, annuities shall be bona 
fide worth more than 86Z. on the said 25th day of March next ; and 
in that case the said half a year's rent of 86Z. shall not be paid by 
the said John Wase to the said Richard Emery — J. BishionJ^ 

The prayer of the hijll, as amended, was, that the agreement may 
be specifically performed, and the report of Bishton declared vaHd, 
pursuant to the agreement, so far as relates to the valuation of the 
estate, but no farther : the Plaintiff offering to waive every part ex- 
cept what relates to the valuation. 

Bishton by his deposition stated, as the grounds of his valuation, 
and omitting to make a separate valuation of the common, that the 
estate was disjointed and scattered, the roads bad, the house ill fited 
up, and the out-buildings bad, and inconvenient. As to the timber 
he employed Thorpe, who always valued timber for him. He struck 
off 20/. from Thorpe's valuation at 320/. for gates and stiles. 
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Thorpe stated, that he had omitted some polhrds, <tc. for the same 
purpose. 

Mr. Mansfield, Mr. Piggott, Mr. Richards, Mr. Stanley, and Mr. 
Benyan, in support of the Appeal. — ^In Withers v. Pritchard (1) 
Lord Rosslyn decreed a husband to procure a specific performance. 
That case has been followed by the Master of the Rolls, in Morris v. 
Stephenson (2) ; in which the point was made ; and though it was 
strenuously argued, that it is impossible to reconcile that 
with the care and caution of the Court in all other ♦in- [*509] 
stances as to married women, the Master of the Rolls made 
the decree in favor of those, with whom the husband had contracted 
to mortgage his wife's estate. In this instance, no such difficulty is 
raised by either husband. They do not even suggest, that they ex- 
perience any difficulty in procuring their wives to join : and there- 
fore the objection made in the note to HaU v. Hardy (3) does not 
exist here. It is not pretended, that any undue means were used. 
If an action was brought upon the covenant, the purchaser might 
drive the husband to procure his wife's consent. These decrees 
have been made in other cases. Barrington v. Horn (4). Berry v. 
Wade (5). There is certainly one case, Outram v. Round (6), to 
the contrary. 

With respect to the rest of this case, a contract to sell at the valu- 
ation of another person, it is not unlawful, if fair. A price was not 
put upon the right of common specifically : but Bishton states ex- 
pressly, that he considered it in valuing the estate. The mistake in 
valuing the timber is trifling : as to the value of the estate, upon 
what subject is there so much difference of opinion ? Suppose, the 
Plaintiff had found it inconvenient to perform the agreement ; and 
the suit had been reversed : could he upon such grounds have re- 
sisted a bill ? The diffisrence must be of such a size and descrip- 
tion as of itself to imply undue influence, partiality, &c. Perhaps 
such a case of mistake of value might exist, as independent of those 
considerations would dispose a Court of Equity to refuse assistance. 
Lord Alvanley in his judgment expressed some apprehension of 
weakening the authority of arbitrators ; intimating great 
difficulty, ^standing upon the record, to decide against the [^510] 
Plaintiff. At the time this decree was made, the Court 
was contracting a habit of looking into the value, and refusing a 
performance on the mere ground of inadequacy, as in White v. Da- 
mon (7). This would necessarily put an end to all confidence in 
arbitrators. There can be no valuation, to which objections will not 
be taken. The circumstances, in which Bishton exceeded his au- 



(1) In Chancery, July 

(2) .Me, vol. vii. 474. 



7, 1795, stated, ante, voL vii. 475. 



(3) 3 P. Will. 187. 

(4) 5 Vin. 547 ; 2 Eq. Caa. Ab. 17, pi. 7. 

(5) Pinch, 180. 

(6) 4 Vin. 203, pi. 4. See 1 Fonb. Treat Eq. 294 ; and the note, ante, vol. i. 
329. 

(7) Mte, vol. vii. 30. 
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thority, do hot affect the valuation ; and the excess may be rejected 
as surplusage. 

Mr. Lloyd and Mr. RamUb/y for the Decree. — Upon the authori- 
ties this point, whether the husband ^an be compelled to procure his 
wife to join, cannot be considered settled, so as not to admit contra- 
diction. The case of Withers v. Pinchard certainly was not much 
considered. In other cases the Court has refused to act upon that 
doctrine: Preston v. Wasey (1). Daniel ▼. Adams (2) ; and it is 
questioned by Lord Chief Baron Gilbert in the Lex Pmtona^ usual- 
ly printed at the end of the Forum Romanum ; where it is staled as 
doubtful, whether the Court will make the decree, if the bill is 
against the husband only ; because the husband would compel his 
wife ; who ought not by law to convey by means of any compulnon 
from her husband (3). There could not be, as Sir Joseph Jekyll 
says in HaU v. Hardy^ one hundred precedents unknown to Chief 
Baron Gilbert. In Outram v. jRoimil it appears by the Register's 
Book, that the wife had executed a release, and covenanted to levy 
a fine ; and part of the consideration was paid by the Plaintiff to 
the husband ; who had taken her before a Judge ; and had done all 
he could to procure her to join ; but could not ; and she 
[^'Sll] said, she had executed the *deed by compulsion. The 
deckiration of the Court Was, that, though there may be 
precedents in some cases, where a husband has been decreed to 
procure his wife to levy a fine, yet it ought to be sparingly done ; 
and the rather, as it puts the husband upon compelling his wife to 
do what the law takes to be done voluntarily and without constraint. 
Lord Cowper conceived, that was no case for compelling a perform- 
ance ; and ordered the money to be repaid. 

Though in most instances the certainty of the law is of more im- 
portance, than what the law abstractedly is, yet, where a rule is 
found to be against all principle, involving absurdity and contradic- 
tion, placing the Court under the necessity of acting against its own 
decrees, meting a decree in one case, and contradicting it in another, 
decisions founded upon such a rule ought to be overturned. The 
Court making such a decree and attaching the husband says, the 
husband shall compel his wife to do a voluntary act : namely, to 
levy a fine. That must be the act of a free agent. The Judge is 
bound not to take her examination, not to permit her to do the act, 
unless it is without compulsion. She may be compelled to say, she 
voluntarily consents ; but she cannot be compelled voluntarily to 
consent ; as in the instance of religious prosecution hjrpocrites may 
be made by compulsion, but not converts. Suppose, she is not to 
convey by fine, but the estate, as in Daniel v. Adamsy is to their 
joint appointment, and, in default of appointment, to the wife in 
fee ; and the decree is, that her husband shall procure her to join ; 
and suppose, by making her miserable he does compel her ; and she 






Pre. Ch. 7& 
Amb. 495. 
(3)Gi1b.LexPnet245. 
VOL. VIII. 24* 
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afterwards files a bill against the purchaser and her husband to set 
the deed aside ; and proves, that he did in obedience to the decree 
compel her : would not the Court be under the necessity 
of setting aside that deed made in pursuance of ** its former [* 512] 
decree ? Is the husband then to be sent back again ? It 
is objected, that the same difficulty would arise, if the party was 
left to proceed at law ; for throu^ the medium of damages he 
might be put in prison ; and then she must consent. But that is 
not the act of the Court, compelling her to do the particular act. 
Why upon the same principle should not a lather, who has oontracied 
to sell the estate of his son, be compelled to procure him to convey ? 
Why in this instance should not Wase compel his daughters ? A 
married woman as to her estate is as much a stranger to her husband 
as any other person. Those cases stand entirely tdone ; and are not 
founded upon any of the principles, upon which the Court acts in 
other instances. This jurisdiction is also perfectly inconsistent with 
the course of this Court, requiring the consent of the wife to the 
payment pf money, above 200/. to her husband (1). 

But in all these cases of breach of contract the proper remedy is 
damages. If nothing has been paid, why should the party be kept 
in prison ? If payments have been made, the Court will make him 
do justice ; returning the money with costs. If a person sells a 
College lease, with a clause of renewal ; and covenants, that he 
will procure a renewal ; and the College refuse to renew : will that 
subject the vendor to perpetual imprisonment ? This is strongly 
illustrated in Hesket v. Chey (2). It might have been aigued there, 
that the ordinary's acceptance was matter of specific performance ; 
and the party had undertaken for that. But it was not conceived, 
that a bill could be filed ; and an action was brought. 

The next consideration is, whether this award can be 
supported. ** First, the arbitrator has exceeded his author- [** 51 3] 
ity in a part inseparable from that, upon which the Plain- 
tiff insists. Secondly, as to the timber he has delegated his author- 
ity, and adopted the ^nation of another person. As to the first 
objection, if it could be se()arated, the award might be good in part 
and bad in part, according to the rule laid down by Lord Chief 
Justice Willes in Candler v. FuUer (S). But the time and mode 
of payment cannot be entirely distmct from the sum to be paid ; 
which will vary accordingly. As to the del^ation of power, an 
arbitrator may take the advice of another. But this person has 
delegated his authority as to a part entirely ; which an arbitrator 
cannot do. It is difficult to find the principle, upon which the tim- 
ber was valued. The evidence is contradictory ; and an allowance 
for repairs seems to have been twice made. Upon all the circum- 
stances of this case the Court ought not to decree a specific per- 
formance. Upon the evidence there is a gross mistake by an agent 



(1) Elworthy v. WiektUad, 1 Jac. Sl Walk. 69. 

(2) 3 Bum's Ec. Uw, 354 ; Amb. 268. 

(3) Willes, 62. 
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appointed to value. Mere inadequacy of price may be a ground 
for refusing to carry an agreement into execution ; though not for 
setting it aside. 

Mr. Mamjieldy in reply. — ^If this doctrine is to prevail, the con*^ 
sequence will be, that a husband never can be bound by his contract 
to sell either his own or his wife's estate ; for he never can make a 
title except subject to dower. This has been considered the estab- 
lished law of this Court for many years, subject only to circum- 
stances ; and, as Lord Cowper says, to be sparingly exercised. The 
ground of it is, that otherwise solemn contracts would be evaded by 
collusion between the husband and wife. In order to get rid of his 
Contract, he would prevail upon her not to consent. It is not in- 
tended, that he shall employ coercion ; but that he shall 
[*514] use proper means ; ^taking it, that, when he enters into 
the contract, he can prevail upon her. In this instance 
there can be no doubt of their consent ; and there is not a sugges- 
tion to the contrary. The circumstance, that only one of these 
married women signed the agreement, makes no difference. If 
they bad signed and sealed in the most sdemn nmnner, they could 
not be bound ; and might retract at any time ; and the decree in 
all these cases is, that the husband shall procure her to join. 

As to the objection upon the excess of authority, the only ground 
is, that this person has done something beyond settling the price. 
Admitting all the latter part of the award to be void, it is dearly 
separated. The objection upon the del^ation of his authority was 
considered by Lord Alvanley. The result of the evidence is, that 
Bishton never valued timber himself; alwrays employing Thorpe for 
that purpose. 

The Lord Chancellor [Eldon]. — ^By this appeal I am called 
upon to reverse a judgment, that appears to have been made upon 
great consideration. Certainly the general point is of great impor> 
tance ; whether the contract of the husband, which, however this 
was not intended to be, but that of the daughters, is to be executed 
against the husband by a Court of Equity ; in effect compelling the 
husband to compel his wife to levy a fine ; which is a voluntary act 
This is brought forward in the report as the principal ground of the 
decree. The argument shows, tlmt point is not quite so well settled, 
as it has been understood to be. The policy of tlie law is, that a 
wife is not to part with her property but by her own spontaneous 
and free will. If this was perfectly res tntegroy I should hesitate 
long, before I should say, the husband is to be understood to have 
gained her copsent, and the presumption is to be made, 
[* 515] ** that he obtained it before the bargain, to avoid all the 
fraud, that may be afterwards practised to procure it. I 
should have hesitated long in following up that presumption rather 
than the principle of the policy of the law ; for, if a man chooses to 
contract for the estate of a married woman, or an estate subject to 
dower, he knows, the property is hers altogether, or to a given ex- 
tent. The purchaser is bound to regard the policy of the law ; and 
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what right has he to complain, if she, who according to law cannot part 
with her property but by her own free will, expressed at the time 
of that act of record, takes advantage of the Locus FaniientuB ; and 
why is he not to take his chance of damages against the husband (1)? 

If the cases have determined this question so, that no considera- 
tion of the absurdity, that must arise, and the almost ridiculous state, 
in which this Court must in many instances be placed, can prevail 
against their authority, it must be so. For the sake of illustration 
suppose 10,000/. 3 per cents, carried to the account of a married 
woman ; and the husband contracts to transfer ; (taking it, that the 
Court had jurisdiction to decree performance of such a contract). 
At the hearing what is to be done for the wife ? In the two last 
cases the wife appears to have been left a party to the suit without 
affecting her under the decree* If the Court cannot by the decree 
order any act to be done by her, the bill ou^t to be dismissed against 
her ; unless some future act by her, to be ordered upon farther direct 
tions, is looked to. But the principle of the decree shows, that can- 
not be the purpose. It does not rest there. Suppose, the husband 
procures her consent, even by the mildest means ; persuades and in- 
fluences her by the difficulties he has got into ; or entering into an 
improvident contract ; and she is examined here by the 
* Judge, who has made the decree upon the husband ; and [* 516] 
if upon the submission of all the considerations, which 
ought to be submitted to her in this Court and the Court of Common 
Pleas, she says, she thinks it in her situation not fit for her to part 
with the property, the Court must send the husband to jail ; telling 
her, she never ought to relieve him from that state ; and all this for 
the benefit of a person, who cannot have a specific performance cer- 
tainly ; but who may have damages ; and who sets yp his title to a 
specific performance in opposition to the policy of the law. Upon 
the first ground therefore there is difficulty enough to make me 
pause, before I should follow the two last authorities ; and I am not 
sure, whether it is not proper to have the judgment of the House of 
Lords, to determine, which of these decisions ought to bind us. As 
to the expression, used by Lord Cowper, that this jurisdiction is to 
be very sparingly exercised, certainly it is very dissatisfactory to be 
informed, that it is, and it is not, to be done. 

But I am strongly inclined to think this decree right upon other 
grounds. The language of this agreement is inaccurate enough : 
but the meaning is easUy to be collected. I do not understand the 
judgment in that part, where it is considered as turning upon the 
fact, that Mrs. Dicken did not execute. If the law is, that the hus- 
band signing will authorize and require the Court to call upon him to 
procure her to join, his signature would do just as well as hers ; un- 
less it is to be implied, that the daughtera were actually to sign it. 
But that would be a great deal too nice ; for their mere signature 
tould not be a circumstance operative as evidence of the contract. 

(1) ] Madd.6»7. 
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I cannot satisfy myself, that the valoation on account of the partic* 
ukr terms in it is to be considered as a valuation, that may 
[* 517] l^e disconnected ** from the rest of the award. The pay- 
ment being to be made at a future day, a fair inference 
arises, that the value is fixed with reference to that fact, that the 
payment was postponed. I do not however go upon that ; though 
it has some effect. But if the Court will bind the husband to pro- 
cure his wife's consent, Lord Cowper's declaration is authority fct" 
saying, I ought not to make that decree, where I am not oxnpletely 
satisfied by the evidence, that the price has been as deliberately 
fixed, at least, as it ought to be in the ordinar]^ case in a transaction 
between persons dealing prudently and deliberately in estimating a 
matter of so much consequence. 

I admit, if persons will enter into such an agreement to purchase 
at the valuation of another person, they must in ordinary cases be 
bound by that valuation : they must be taken to be judges of the 
discretion and skill of the person intrusted (1) (a). If damages 
could be recovered in such a case, it does not follow, that the Court 
is in all cases bound specifically to perform the agreement to abide 
by the valuation : but some attention must be given to the princi- 
ples, upon which the Court refuses to perform agreements, upon which 
without doubt damages might be recovered. To put therefore an ex- 
treme case : if it was proved to be the valuation of caprice, by a 
man, who never looked at the estate, taking it from others, who had 
very carelessly made the valuation, that is a case, in which the Court 
would hesitate extremely specifically to perform the contract 
Where the estate of a married woman is to be taken away, it ought 
to be proved to the clear satisfaction of the Court, that the valu- 
ation was in a reasonable sense very carefully made. Is that so 
upon this evidenc<e ? I do not deny,' that mere difference 
[** 518] in value, though * considerable, is not of itself a sufficient 
ground for refusing a specific performance of a contract 
But very considerable difference in value is not inconsiderable evi- 
dence, that it was not made with great care and attention (2). 

As to the timber, I do not mean to determine, that referring the 
valuation of that to Thorpe would be a sufficient ground to refuse 
a specific performance. But by this evidence a reasonable ground 
is laid before me for doubting, whether Thorpe's valuation is such, 
that Bishton adopting it can be said to have made a reasonable val- 
^uation, by which I ought to bind these married women. There is a 
looseness in that transaction not very favorable to the conclusion, 
that the rest of the valuation is very accurate. The right of com- 
mon also is not valued in the way, which this Court requires upon 
the performance of such a contract. It was very loose to throw it 
in, whatever was its value, in respect of the circumstance, that some 

(1) This point is not clearly settled :oojf, vol. xiv. 595. 

(a) See Emtry v. ffcue, ante, 5 V. 848, note (b) ; Brown v. BtOowa^ 4 Pick. 189 ; 
.Ondenon v. fVcdkuxj 3 Clark & Fin. 26. 

(2) See the notes, onie, Low v. Barthardj 133, 137. 
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part of the estate was detached, the nature of the land, &c. ; the 
value of the commoa being put in issue. It is unfortunate, that the 
eiridence of the manner, in which Bishton made his valuation, is so 
defective ; knowing the purpose, for which he was called before the 
Commissioners ; yet unable to answer ; having left all his papers be- 
hind him. Surveyors are bound to produce the documents, on which 
they proceed ; and must not set up that sort of delicacy ; which has 
the effect of deluding both the parties and the Court ; who must 
make the decree blindfold. Upon that ground in the Court of Com- 
mon Pleas I directed a Jury to pay no attention to the evidence of 
a surveyor, who would not produce the documents ; and that direc- 
tion I still think was right 

This evidence is not accurate enough for a Court of Jus- 
tice to trust upon transactions of such a nature. "^Then [* 319] 
there is the difference of value of the estate, as consider- 
able as between 4000/. and 6000/. These circumstances altogether 
appear to warrant a judicial suspicion, that this valuation was not 
made with due attention to accuracy ; and there is so little proof of 
that before the Court, that I am fairly justified in following Lord 
Alvanley, at least as far as Lord Cowper's principle will authorize 
me ; that if the property of a married woman is to be affected 
through the covenant of her husband, the Court ought to act sparing- 
ly upon that ; and upon the whole there is reasonable doubt enough, 
whether the valuation was made upon such a principle, that it ought 
to bind married women, to make it not unfit, that this Plaintiff should 
seek the benefit of his contract at law. There is something also in 
the circumstance, that the bill was not filed, until the period of op- 
tion as to the payment was over ; and though I agree, an award 
might be good, if the excess was distinct from the rest, I cannot 
satisfy myself, this time of payment has not some connection with 
the price ; for how could he say, when dealing for all persons enti- 
tled to the inheritance, not merely the tenants for life, and who stip- 
ulated for a valuation forthwith and possession immediately, that the 
money was not worth more imqnediately, than if paid in September 
or March following ? I cannot therefore admit that to be clearly 
excess without connection with the valuation. But upon the other 
grounds I do not feel an opinion, that would justify a reversal of 
this decree. 

The Decree was affirmed. 

See, onif, the notes to 5. C. 5 V. 846. 
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PAXTON V. DOUGLAS. 

[1803, Mat 11, 23.] 

A DECRXE against an executor is in nature of a jndgment at law (a). 

Afler that he may on motion, without filing a bOl for an injunction, restrain a 

creditor suing at law (6) [p. 520.1 
The executor must pay the costs till notice of the Decree, but not after notice ; 

and he must make an affidavit as to the funds in his hands (c), [p. 520.] 

A MOTION was made by the Defendant, an administratrix, after a 
decree for an account, to restrain a creditor from proceeding at law. 

Mr. Hart for the Plaintiff at law objected, that the application 
ought to be made upon a bill. 

Mr. Fonblanqtie for the Defendant insisted, that this is now almost 
a motion of course. ' 

The Lord Chancellor [Eldon]. — ^Nothing is better settled, than 
that, where this Court has made a decree for administration of as- 
sets, that decree is in nature of a judgment for all creditors. The 
decree cannot be pleaded at law ; and therefore ever since Lord 
Hardwicke's time at least, if a bill was filed, the Court has been in 
the habit of enjoining any creditor. From the time of Lord Hard- 
wicke until a very late period that remedy against a creditor was 
never granted, unless a bill for an injunction had been filed. How 
the alteration originated, I do not know, unless from the convenience, 
that tlie creditor might come in before the Master without a bill, 
there being a decree for him ; and it seems reasonable, in order to 
save expense, that the executor, when sued, giving notice to the 
creditor should be able to bring him in. Lord Rosslyn has been in 
the habit of doing that some years ; and from the mischief of chang- 
ing continually I have thought it right to follow that practice ; not 
exactly understanding the principle ; and have repeatedly granted 
injunctions. The mischief is, that frequently a bill is filed by a 
friendly creditor ; a decree is obtained ; and no money is to be pro- 
cured from the executor. Therefore let the Defendant make an af- 
fidavit as to what money she has in her hands (1). 

[* 521] *Mr. Bell (Amicus Curia) said, the case, in which this 

practice was established, was Cleverley v. Cleverley ; and 

Lord Rosslyn laid down the rule, that he never would grant the in- 

(ci) See Brooks v. Reynolds, 1 Bro. C. C. (Am. ed. 1844,) 183, note (2), 185, 
note (5); I Story, Eq. Jur. $ 547 ; 12u«ft v. /Itf][^9, otOe, 4 Y. 638, note (a) ; Thomp- 
son V. Broion, 4 John. Ch. 619; S^kard v. Guernsey, 9 Paige, 357 ; Ram, Assets, 
ch. 24, § 1, p. 292; 2 Williams, Executors, (2d Am. ed.) 758. 

(b) As to granting an injunction in such cases, see 1 Story, Eq. Jur. § 549, and 
notes; Eden, Injunct (2d Am. ed.) 53-^56; Brooks v. Reynolds, 1 Boo. C. C. (Am. 
ed. 1844,) 183, note (2), 185, note (5); Gotdt v. Fryer, 3 ib. 23; Ram, Assets, ch. 
24, § 2, p. 293 ; 2 Williams, Executors, (2d Am. ed.) 1360, d seq, 

(e) As to the costs, see Hardeastte v. CheUle, 4 Bro. C. C. (Am. ed. 1844,) 163; 
Eden on Injunct (2d Am. ed.) 55, 56. • 

(]) GUpin V. Lady Soxdharnplon, post, vol. xviii. 469. 
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junction without an affidavit as to what money the executor had in 
his hands ; and several similar orders were made upon that. 

May 23c{. The Defendant accordingly made an affidavit ; stating, 
that the fund in her hands was about 4000/. ; but that there were 
several small outstanding debts ; for which it was proposed, that she 
should retain 1 000/. 

The Lord Chancellor [Eldon]. — ^This Defendant, an admin- 
istratrix, having permitted an interlocutory judgment to be obtained, 
procures it to be set aside ; gets a month's farther time : then suf- 
fers another interlocutory judgment to jgo ; and now comes to re- 
strain ; and has nearly 4000/. in her hands. The rule ever since 
Mortice v. The Bank of England (1) has been very well under- 
stood ; and in subsequent cases Lord Thurlow was clear, that a 
decree is in nature of a judgment for all creditors ; and, if it can- 
not be pleaded at law, the jurisdiction must be given up, if it does 
not stop all proceedings after notice of the decree. Until notice 
the party seeking to restrain a creditor pays the costs occasioned by 
not giving notice, and suffering him to go on. But after notice he 
has no costs. 

Let this Defendant lodge the Exchequer bills with the Accountant 
General ; transfer the stock ; and pay into Court 800/. of the 1000/. 
with liberty to apply, if there is any delay. There is no 
application, to which * I would sooner listen than an ap- [^ 532] 
plication by any other person upon the least delay. In 
this very case the Plaintiff might have compelled her to set out by 
her answer what she had in her hands. In these cases the Plaintiff 
generally favors the Defendant. The practice is for a favorite cred- 
itor to file a bill, and snap a decree ; and one solicitor is concerned 
for all parties. But it is his duty to make the Defendant set out 
what he has in his hands ; for if he becomes insolvent, and an oppor- 
tunity appears to have been lost, that solicitor would stand in great 
peril before this Court. 

See, ainie, note 7 to Perry v. Phdips, 1 V. 251 ; and the note to Ritsh v. Higg8, 
4 V. 638, that, where a decree has been made aiecting the whole personal estate 
of a person deceased, his creditors, who might come in under that decree, will be 
injoined from proceeding in an action subsequently instituted in a Court of com- 
mon law, for tne recovery of their demands. 

(1) For. 217 ; 4 Bro. P. C. 287. See Rush v. Higgs, onie, vol. iv. 698, and the 
references, 643, in the note. 
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AUSTIN V. THE BANK OF ENGLAND. 

[RoLL8<^1808, Mat 25.] 

Specific bequest of stock to the executrix for life, and afier her death to her 

daughter absolutely at twenty-one. 
The Bulk, resisting a transfer, according to an agreement to relinquish the life 

interest, without the direction of the Court, are entitled to costs (a). 

The object of this bill was to compel the Bank to permit a 
transfer of Stock, and that tbey may pay the costs under these cir- 
cumstances. 

The stock was bequeathed to one of the Plaintiffs, who was exec- 
utrix, and to her co-executor ; in trust, as to part, according to the 
appointment of the executrix ; an^ as to the rest for her separate 
use for life ; with remainder to her daughter absolutely at the age of 
twenty-one. 

The ^ill was proved by the executrix alone, the executor being 
dead ; and her daughter having attained twenty-one, and being 
married, the mother, who had become a widow, agreed to give up 
her life-interest to the daughter. Upon an application to the Bank 
to permit a transfer accordingly, they declined to do so without the 
direction of a Court of Equity ; upon which the bill was filed. 

The Bank by their answer stated their usage in cases, 
[* 523] * where any interest in the stocks transferable at the Bank 
has been bequeathed to any person for life witli Umitation 
over, not to permit any transfer during the life of such first taker 
either on pretence of his or her being desirous to reUnquish his or 
her life interest, or under any other pretence whatsoever ; and they 
submitted to act as the Court should direct on being indemnified and 
paid their costs. 

The only difficulty therefore was as to the costs. 

Mr. Bellj for the Plaintiffs. — ^The question is, whether upon a 
plain, specific, bequest of stock in this way the Bank shall load the 
parties with the expense of a suit in Equity, to determine, whether 
the person entitled for life shall release or n6t. In Parsons v. The 
Bank of England (1) Lord Rosslyn held, that the Bank were to 
look only to the legal interest ; that they were not trustees ; and he 
should do the worst thing for them by so considering them. The 
consequences this leads to would be monstrous. It would be im- 
possible to administer the effects without a suit in Equity ; though 
the stock might be only 500/. ; bearing no proportion to the other 
property. Unless therefore a legatee interferes, and files a bill to 
prevent a transfer, the Bink ought to transfer as the executor thinks 
proper to direct ; though there is a specific bequest. The executor 

S) See Bank of Ena^UtTid v. Moffai, 3 Bro. C. C. (Am. ed. 1844,] 260 ; Pearson 
ank of England^ 2 ib. 529, note (I) ; FmnkHn v. Bank qf England, 9 Bam. 
&. Cress. 156. 
(1) j9it(e,vol. V.665. 
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18 justified in selling the stock to pay the debts, if more convenient, 
even though not absolutely necessary ; and the Court will not re- 
strain the power of the executors by their absolute control over the 
property to sell even leasehold estates specifically bequeathed. Sup- 
pose, this mother had wished to make the transfer upon the marriage 
of her daughter. 

^ Mr. Piggott and Mr. Wooddesm, for the Defendants. — [* 524] 
The very circumstance, that the Plaintiffs are obliged to 
read evidence of their title is decisive upon the right of the Bank to 
their costs. The first fact in evidence is, whether the daughter is 
married ; the second, whether she is of age. These are circum- 
stances, of which the Bank cannot possibly take cognizance. They 
cannot know any of these facts. The payment to the husband by 
the desire of his wife is exclusively a subject of jurisdiction for a 
Court of Equity ; which in the case of a sum under 200/. dispenses 
with the examination (1). But the Bank have no such authority. 
They never have permitted a transfer in these cases. The practice 
originates in the Acts of Parliament. It cannot be attended with 
inconvenience except in some particular cases of very small interest ; 
and great benefit has arisen from this caution of the Bank. ' The 
case of The Bank of England v. Parsons is not applicable. There 
was no specific^ bequest of stock even to the trustees. That case 
arose from their reluctance to deviate from these rules. Parsons v. 
Hie Bank of England (2) was the first case, in which this point 
was made ; though they always acted upon the rule ; and there have 
been several cases since ; in which that has always been followed : 
Marryaii v. The Bank of England. Aynsworth v. The Bank of 
England. (3) This case must furnish the rule for all future cases. 

(1) Elworfhy v. WidtsUad, 1 Jac. & Walk. 69. 

(3)2Bro.C.C.529. 

(3) ManyaU v. The Bank, HiL 1793, mChancerv. 

A contingent interest, on de&ult of making a Will by the tenant for life of 
Stock, with a power of disposing of it bv Will, was relinquished ; and they joined 
in a memorial to the Bank ; who refused a transfer. 

The Loan Chancellor [Louohborouoh], clearly held the Bank entitled to 
their Costs. 

,^msworih v. The Bank, July 2d, 179a — The bill stated, that Frances Ayns- 
wortn had agreed to let the legatees in remainder into immediate possession of 
their legacies; relinquishing her life-interest in the dividends. The agreement, 
and two memorials presented to the Bank, were admitted. 

The SolieUmr General and Mr. MboU, for the Plaintiffs. 

Mr. tVoodduony for the Defendants, argued, that the Bank were clearlj justified 
in rejecting the prayer of the former memorial ; which went to give immediate 
possession to the legatees in remainder, by virtue of the agreement; and that the 
Bank are not bound to take cognizance of a^preementB respecting stock ; or to 
sustain any other risk, or anv other duty, than is imposed by Statute. 

The Lord Chaitcellor [Loughborouoh], decreed the Bank their costs. 

In this last case the legatees for life and m remainder, tho residuary legatee, 
and the executrix and surviving executor were all Plaintiff. The Bank by their 
answer said, they had no mode, rule, or practice, for transferring the funds in the 
life of G. I. and F. A., entitled to the dividends for life ; but submitted to act, 
&.C. One of the legatees in remainder was a married woman : but little or no 
stress in the argument was laid on that circumstance. 
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Mr. Bettf in leply. — As executrix the Plaintiff is entitled to a 
'transfer ; unless the Bank are trustees ; and if they are so, they 
are bound, as a common trustee, not to compel the parties to 
prove their identity in this Court; when they might be satis- 
fied in a moment. The late cases, Hartga v. The Bank of Eng- 
land (I) and The Bank of England v. Parsons have put this upon 
a new footing. 

The Master or the Rolls [Sir William GiuiiT]. — ^In Hartga 
V. Tlie Bank of England the claim was according to the WiU : in 
this instance it is contrary to the Will. Pearson v. The Bank of 
England and the two other cases are precisely in point. 
[* 526] ^ According to this the Bank ought never to take notice of 
specific legacies. Clearly upon the cases the Court has 
seen no ground for breaking in upon the practice. Pearson v. The 
Bank of England and the two other cases are precisely in point as 
to the costs. 

The decree therefore must be in the common form ; and the Bank 
must be declared entitled to their costs* But I am persuaded, they 
will not in such a case take the costs. 

The Counsel for the Bank said, that certainly upon a memorial 
the Bank would not take the costs in a case of small property. 

See the note to Harlga v. The Bank qf England, 3 V. 55. 



LANSDOWN V. ELDERTON. 

[1803, Mat 23.] 

A MERE denial of combination by answer does not satisfy the undertaking not to 
demur alone (a). 

An order had been obtained for time to plead, answer, or demur ; 
not demurring alone. The Defendant put in a demurrer and answer, 
merely denying combination. 

Mr. Belt for the Plaintiff, moved to discharge (2) the demurrer, 
for irregularity, referring to Stephenton v. Gardiner (3), and Lee v. 
Pascoe (4). 

Mr. fVhishaiOy for the Defendant, relied on a passage in Mit^ 
ford (5) ; as showing, that where the ground of demurrer is, that 
the bill is multifarious, the denial of combination by way of answer 
is proper ; and therefore is a compliance with the order. 

(1) ^nte, vol. iii. 55; The Bank of England v. jLunn, post, vol. xv. 56^. 

(ai Sep Lu v. Paseoe, 1 Bro. C. C. (Am. ed. 1844,) 78, and note (1); 1 Smith, 
Ch. Pr. (Am. ed.) 208; 1 Barbour, Ch. Pr. 110. 

(2) Post. Tmflor v. MUner, vol. x. 444 ; Mann v. £tiiff, xviiL 297. 

(3) 2 P. WiU. 286. 

(4) 1 Bro. C. C. 78. 

(5) Mitf. 147. 
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The Lord Chancellor [Eldon].— I take Lord Redesdale to 
mean no more than that where a defendant demurs, because 
a bill is multifarious, it is necessary to add so much of answer 
as negatives all idea of combination among the parties, having 
interests in the several subjects so distinct. But it is clearly settled, 
that a demurrer, if there is nothing more than a demurrer, or noth- 
ing but a denial of combination, is not a compliance with the under- 
taking not to demur alone (1). 

The order was made according to the motion with 5/. costs. 

1. That a mere denial of combination is not a compliance with the terms of the 
order by which a defendant, obtaining time according to the present practice, 
comes under the obligation not to demur alone, was again laid down (as in the 
principal case), in Ta^r v. MUnery 10 Ves. 448, and in fFdherhead v. Blackburn^ 
2 Ves. & Beat 123; see, also, the note to 7\>fnA:tn \.Lethbndgt^9y. 178. And, 
as a general rule, after a defendant hai^ obtained one order for Ume to ansuftr, he 
cannot have another order for time to plead^ answer, or demur, not demurring 
alone. Dymm v. Benmm^ Coop. Ill ; Mann v. Kmgf 18 Ves. 297 ; Penn v. Lord 
BaUimortj 1 Dick. 279L Though there may be a special case auUiorizinga dis- 

rinsation with this practice. Tavlor v. Aliifner, ubi supra ; Kenrick v. CZcmfon, 
Brown, 214 Such special case, nowever, will not be made out by merely snow- 
ing that, on the merits of the case, a demurrer would be the best mode of defence ; 
but some special circumstance (as, for instance, surprise) must be shown, to ex- 
plain why that mode was not adopted at first Bruce v. .oUen, 1 Mad. 557. And 
if a defendant, after obtaining orders for time to ** plead, answer, or demur, not 
demurring alone," allows the limited time to elapse without putting in any de- 
fence, in consequence of which he is attached for wani of an amwer, whereupon 
he files a dtmurrtr and answer, both the one and the other will be ordered to be 
taken oflTthe file ; CWzon Y,Dela Zoudi, 1 Swanst 193 ; which must be actually 
done before another answer can be rdfirularly filed. CSut v. Boocfe, 1 Sim. &l Stu. 
22. It should be observed that, bj^ the bill now pendinjr in Paiiiament for the 
regulation of Chanceiy practice, it is proposed that the time during which a de- 
fendant shall be at liberty^ to demur alone to any bill, shall be extended to fifteen 
days, instead of, eight days, to which period a resort to that mode of defence is 
limited by the present practice;' whilst, on the other hand, it is proposed to curtail 
the time at present allowed a defendant for the purpose of putting in a plea or 
answer. 

2. Formerly, when a demurrer was put in, it was thought necesniy to deny, 
by answer, the general charge of combination which every Dill in equity contains. 
PoweU V. ,Ardtme, 1 Vem. 416. But this is no longer held requisite. Brookes v. 
Lord fVkUworih, 1 Mad. 88. To a particular chaive of combination of a criminal 
nature, no answer can be compelled. Oliver v. Haywood, 1 Anstr. 83 ; and see 
note 1 to CariwriM v. Qrten, 8 V. 405. But, where a charge of particular com- 
bination (not involving jienal consequences) is distinctly alleged in a bill, a par- 
ticular answer must be given to it Worihington v. FoxhaU, Barnard, 263. When 
the defendant, however, has demurred to the whole of the relief prayed, he must 

(1) Demurrer to part is not a compliance with an order to answer: Kenrick v. 
Clayton, 2 Bro. C. C. 214; 2 Dick. 685; post, Taylor v. MUner, vol. x. 444; 
Mann v. King, xviii. 297 ; Wdherhead v. Blackbwm, 2 Ves. & Bea. 121. Plea 
under an order for time to answer is regular : De Minekuitz v. Udney, xvi. 355. 
Answer merely evasive to be taken oflTthe file, as no answer. See Tomkin v. 
LeMridge, Thomas v. Lethbridge, ix. 176, 415; xi. 72, 73; Smiik v. Serle, xiv. 
415 ; Marsh v. Hunter, 3 Madd. 437, and the note ; JSTewham v. May, 10 Pri. 117. 
The order to plead, answer, or demur, Slc. refiised after contempt: BrougkUm v. 
Jones, 3 Madd. 42 ; and it seems, that a Defendant, submitting to an injunction on 
a dedimus, the time for ansivering being expired, cannot demur alone ; Edmonds 
v. Savery, 3 Men 304. 

VOL. viii. 95 
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take care to confine his answer, stricUj, to a denial of the combination char;^, 
or he will overrule his own demurrer: see note 2 to Simmonds v. Lord KmnatnL 
4V.735. 

3. As a general rule, it seems that, although a bill may not be multifarious, as 
being brought to establish claims growing out of one general right, yet, if the de- 
fendants may severally justify upon totally dissimilar grounds, the bill may be 
demurred to. See note 2 to Hdrrison v. Hogg^ 2 V. 3S& ; and note 2 to Sarton 
V. Davis, 18 V. 72. 



PERRY V. BARKER. 
[1608, Mat 2a] 

After foreclosure and sale of the mortgaged estate Injunction granted to restrain 
the mortgagee from recovering the dinerence at law (a). 

The Plaintiffs, seised in fee of an estate in Berkshire, in 1790 
made a mortgage for 500 years for securing 500Z. and interest ; and 
by indentures, dated the 27th of April, 1790, the premises were as- 
signed to Robert Barker for the remainder of the term, subject to 
redemption on payment of the sum of 8002., advanced by him, and 
interest. 

In November 1798 Barker obtained a decree of foreclosure. The 
money due for principal, interest, and costs, was ascertained by the 
report at 909/. 18«. 5rf. The mortgagee in July 1798 entered into 
possession. In February 1799 he sold the estate by auction for 
800Z. ; and afterwards called upon the Plaintiffs for 135Z. 85. 3d. 
with interest from the 28th of June, 1799 ; when the sale 
[^'SSS] was completed ; and brought an action *on the bond; 
upon which the bill was filed in April 1803 ; praying a 
redemption and an injunction ; or, that the Defendant may be de- 
, creed to have elected to take the premises in satisfaction of his de- 
mand ; and may in that case be decreed to deliver up the bond, 
and be for ever restrained from proceeding against the Plaintiffs. 

A motion was made for an injunction. 

Mr. Alexander, Mr. RomiUy and Mr. Martin, in support of the 
Motion. — ^The rule is, that the mortgagee may after foreclosure 
bring an action : but,<j if he does, he opens the foreclosure : Dash- 
wood V. Blithway (1). TooTce v. Hartley (2). But it has never 

(0) " The better opinion is," says Mr. Chancellor Kent, " that after a foreclo- 
sure, with or without a subsequent sale, the mo*rtgagee may sue at law for the 
deficiency, to be ascertained in the one case by the proceeds of the sale, and in 
the other by an estimate and proof of the real value of the pledge at the time of 
the foreclosure." See 4 Kent, (5th ed.) 183 ; Amoru v. FairhankM, 3 Mass. 5G2 ; 
Oloht Ins, Co. v. Lansing, 5 Cowen, 380 ; Hatck v. WhUt, 2 Gall. 152 ; Oma/y v. 
Swan, 3 Mason, 474 ; iMnsing v. Goeld, 9 Cowen, 346 ; Lovell v. Ldana, 3 
Vermt 581 ; Hedge v. Holmes, 10 Pick. 380, 381 ; J^ewaU v. Wtigld, 3 Mass. 
150; Brizgs v. Rithmond, 10 Pick. 396; West v. Chamberlain, 8 Pick. 336; 
Tookt v. HartUy,2 Bra C. C. (Am. ed. 1844,) 125, 127, notes (a), and (h) ; CuSum 
V. Emanuel, 1 Alab. R. N. S. 23. 

(1) 1 Eq. Ca. Ab. 317. 
2 Bro. C. C. 125. 
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been decided, that, when the contract of mortgage is so far varied, 
that the estate cannot any longer be a mere pledge, but is taken out 
and outy the mortgagee can take any of the oUier remedies. In 
Tooke V. Hartley the mortgagee sold ; but bought it in himself ; and 
then still having it in his power to reconvey he might still treat it as 
a pledge. The mortgagee has an option to consider the estate as a 
pledge, or after foreclosure as an absolute conveyance : but he can- 
not do both. The great distinction of Tooke v. Hartley is, that the 
mortgagee could reconvey, if the mortgagor chose to redeem ; which 
cannot be done in this instance. Certainly Lord Thurlow expr^sed 
an opinion, that, even if the estate had been sold to another person, 
the mortgagee might proceed upon the personal security (1). But 
the decision vma upon the other distinct ground : his Lordship ob- 
serving, that the estate having been purchased in trust for the mort- 
gagee, it was the common case, where before foreclosure 
the mortgagee *puts the bond in suit; adding, certainly, [*529] 
that, even it it had been a sale to a stranger for an insuffi- 
cient value, the Plaintiff had no equity. The decision however was 
upon the ground, that the mortge^gee had the estate ; and stood in 
the same situation as before the foreclosure. The injustice of this 
proceeding is manifest. The mortgagee might foreclose the estate, 
at that time worth double the debt. From accidental circumstances 
the value might afterwards decrease ; and then the mortgagee might 
say, though the mortgagor could not have considered it a mortgage 
for five years, it should then be put up to sale ; and an action should 
be brought for the difference. ' There is no equity in that. The ad- 
vantage would be entirely on the side of the mortgagee. 

Mr. Richards and Mr. Heald, for the Defendant. — A mortgage is 
an absolute estate at law in form only ; but really a pledge for the 
money : and the mortgagee may proceed upon the covenant. Having 
three securities, the estate, the bond, and the covenant, if the estate, 
which is only a pledge, is insufficient, why may he not resort to his 
other securities for the deficiency ? As in the case of a pledge of a 
chattel, forfeited, the creditor may resort to any other pledge, so, 
the time of redemption being expired, this pledge may be sold ; and 
that will not put an end to the. other securities. In this instance 
there is no doubt, that the transaction was fair. Though if the ac- 
tion is to recover the whole money, it may op6n the foreclosure, if it 
is for the difference only, it cannot have that effect. As to the 
suggestion of hardship, consider the hardship on the other side ; 
that a man cannot get payment of the money he lends. 

Mr. Alexander, in reply. — ^The real question is, whether, the debt 
being discharged under one part of the contract, it is equit- 
able to proceed upon the other remedies. * When the [* 530] 
equity of redemption is gone, it becomes a contract of pur- 
chase and sale. The authorities prove, that an action may be brought 
after foreclosure: but the consequence is, that the foreclosure is • 

(1) This appeared by Mr. Romilly** note of Tooke v. HmiUy. 
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opened. The objection in this case is, that they make the estate 
absolute at law ; and still wish to treat it as a pledge. There is no 
inconsistency in TooJce v. Hartley : the mortgagee, having bought 
the estate, was as much the owner as before. In this instance the 
mortgagee can neither account for the rents and profits, nor re- 
convey. He is put out of that situation, in which the estate is con- 
sidered a pledge to him. If the estate is of less value than the debt, 
the mortgagee, having taken possession, may proceed first upon the 
collateral securities ; and may afterwards sell the estate ; and then 
no inconvenience will follow. Otherwise cases of great hardship 
may arise ; as, where the executor seeing the mortgagee in possession 
under a decree of foreclosure, as the absolute owner, distributes the 
assets. 

The Lord Chancellor [EldOn]. — ^No case has been produced, 
previous to 1786, in which after a foreclosure the mortgagee has 
brought the estate to sale ; and afterwards brought an action for the 
money. That circumstance has som^ weight. Mr. Madocks, who 
knew the practice of the Court well, fek great difficulty in contend- 
ing broadly, that the mortgagee might sell the estate after fore- 
closure, and then proceed upon the bond ; and was driven to the 
admission, that the foreclosure was opened under those circum- 
stances (a), at the same time stating, not very consistently, that the 
action might be for the remainder. The action in that case must 
have been for the whole money ; for it was an action upon the bond. 
But consider, how it would be, if the action was upon the covenant ; 

laying the damages for the remainder of the money. It is 
[*531] not * very' consistent to say, you open the foreclosure; 

desiring him to bring in only the remainder of the money ; 
for the consequence of opening the foreclosure would be, that a new 
account should be taken of the principal and interest; and the 
money to be brought in upon that footing should be all, that is due, 
or nothing. The case of TooJce v. Hartley certainly does not decide 
this ; for the estate in fact, sold, or not, was in the possession of 
the mortgagee ; and if placed in the same situation as if there - 
had been no foreclosure, the estate being in his possession, what 
viras required by justice as to the re-conveyance might be done by 
the Court. But, where it is sold to a stranger, that cannot be. 

(a) Whether the action at law to recover the difference will open the foreclosure 
in Equity, and let in the Equity of redemption, is an unsettled question. 4 Kent, 
(5th ed.) 183. 

The weight of authori^ in England would seem to be, that it opens the fore- 
closure, unless the estate has in the mean time been sold by the mort^af ce ; and 
then it is admitted, that the power of reconveyance is gone, for it wouQ be inequi- 
table to open the foreclosure against the purchaser. lb. See Eden on Injunct 
(2d Am. ed.) 60-62; Lovdl v. Ldand, 3 Vermt 581. 

In Massachusetts, if the mortgagee after foreclosure, sues for the balance of bis 
debt, after deducting the ascertained value of the land, a recovery in such suit 
will open the foreclosure, and allow the mortgagor to ^e his bill within a year 
thereafter to redeem. Rev. Stat ch. 107, § S3. 

This doctrine that the foreclosure is opened in case of such suit for tlie balance, 
is questioned in Hatdi v. ff fttte, 2 Gall. ISSL 
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The power of re-conveyasce is gone, and the mortgagor cannot have 
the right, if it is to be considered opened. 

At the same time I certainly understood Lord Tharlow's opinion 
to have been, that, whether the estate was sold to a stranger, or 
remained in the possession of the mortgagee, there was no distinc- 
tion; but an action might be brought for the difference. That 
opinion of Lord Thurlow, and the circumstance, that this particular 
case was never decided, make it proper at present to grant the in- 
junction ; extending it to stay trial ; the Plaintiff paying the money 
into Court (1). 

Tbat a mortgagee who, after foreclosure, brings an action npon the bond given 
for payment of the mortgaffe-monev, thereby opens the foreclosure, even though 
the estate may have paesea into other hands by purchase, had, previously to the 
principal case, been laid down in L^er v. Douandj 1 Ves. Jun. 434. As to the 
practice of decreeing a sale, instead of a foreclosure, of a mortgaged estate, see, 
onie, note 5 to Sj^ragg v. BtnAv, 5 V. 583. 



BLOXHAM, Ex parte. 
[1803, JuifE laj 

AccEFTAicc£9 by bankers, and bills, remitted to them in the course of a banking 
account with the bankrupt Their accefrtances not due at the bankniptcv are 
a good consideration ; and, takmg them up, they may prove upon the biUs in 
their hands, though not dae at the bankruptcy. 

The proof must be upon the bills, and not as a cash balance. 

KiRKPATRiCK, of Livcrpool, a bankrupt, had kept an account 
with the petitioners, as his bankers ; in the course of vi^hich 
they advanced money, * and accepted and discounted bills, [* 532] 
for him ; and he remitted bills to them from time to time. 
At the date of the Commission the petitioners were under accept- 
ances for the bankrupt ; and they held bills, drawn by the bankrupt, 
and accepted by different persons; which had been remitted by 
him, previously to the bankruptcy, and in the regular course of 
trade, some before, and some after, the acceptances of the petition- 
ers ; but which were not due at the date of the Conunission. The 
petitioners proved a debt of 3234/. 12«. lid. under the Commission, 
as due upon a balance of accounts. The assignees refusing to pay 
the dividends, the petition was presented ; praying an order for that 
purpose. 

Mr. Mansfieldf in support of the Petition. 

Mr. Bettj for the Assignees. — ^The points are, whether acceptance 
is such a consideration as gives the bankers a right to prove upon 
the bills deposited, but not due till after the bankruptcy; and 
whether, when the banker accepts, not having bills, but bills are 

(1) Perry v. BaHUr, ppd^ voL xiii. 19a 
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deposited afterwards to indemnify him, and do not become due till 
after the bankruptcy, that is such a giving credit as falls within the 
Statute (1). In Ec parte MaydweU (2) the acceptance was upon 
the express credit of the note. At least the form of the proof is 
wrong. The debt being upon the bills deposited is not a debt, upon 
which they could have brought an action for money paid, &c. but 
only upon the individual securities. In all the cases upon future 
debts the ground has been, that the debt is upon the security, not 
the money paid. 

The Lord Chancellor [Eldon]. — ^In Ex parte MaydweU Lord 
Thurlow held, that the liability by the acceptance was a 
[* 533] good consideration for * the promissory note ; and permit- 
ted the proof (a). Cases occurred afterwards, demon- 
strating some mischief in that : the party proving ; but not taking 
up his acceptance; and the Lord Chancellor afterwards put that 
condition upon them, that they should take up their acceptances. 
Upon this sort of transaction, bankers accepting upon the credit of 
bills remitted from the country, they must be entitled to prove : but 
they should prove upon the securities. 

Mr. Mansfield then observed, that the petitioners had proved 
exactly what they ought. Their legal right was upon the bills: but 
they had proved the balance. 

The Lord Chancellor. — ^Then take the order ; expressing in it, 
that, though the proof is wrong in form, no substantial injury is done 
to the bankrupt My opinion is shortly this ; that they were wrong 
in proving it as a cash balance ; but that they may prove the bills, 
upon which the bankrupt's name appears, to cov^r their acceptances ; 
which had not been made good. 

Sss, ante, the notes to 5. C. 5 V. 448. 



JACKSON, Ex parte. 
[1808, Juifx la] 

Tbouoh 209. in the pound have been paid under a Commission of Bankruptey, 
and the Certificate obtained, the Commission cannot be superseded without 
consent of the creditors upon the circumstance, that some are abroad, and not 
to be found. "" 

A COMMISSION of bankruptcy had issued against the petitioners in 
1798. Afterwards twenty shillings in the pound were paid by divi- 



(1) Stat 7 Geo. I. c. 31. 

(2) April 16th. 1785; 1 Cooke's Bank. Law, 159, 8th edit b^r Mr. Roots, 179. 

(a) An outstanding liability as surety for another, together with a promise, ex- 
press or implied, by such surety to the principal, that he will pay the debt and so 
mdemnify the principal, is a valid consideration for a promissoiy note from the 
principal to such surety, payable on demand. LMe v. IMty 13 Pick. 4S6. 

VOL. VIII. 25* 
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dends received by the assignees, the bankrupts giying up their allow- 
ance, and makinff up the difference by their friends ; and they ob- 
tained their certificate. 

The petition under these circumstances prayed, that the com- 
mission may be superseded ; suggesting, as a reason for 
dispensing with the consent of all the creditors, that * some [^ 534] 
were gone to America ; and they did not know the resi- 
dence of gthers ; but all, if applied to, would consent. 

The Lord Chancellor [Eldon]. — ^This is not a case for supersed- 
ing the commission, where the money has been paid by the operation 
of the commission. I should destroy the title of persons, who had 
purchased under it. 

Mr. Femberton in support of the petition said, there was no real 
estate ; and this had been done in Attends case. 

Mr. Cooke (^Amicus Curia) said, it was also done in the case of 
Louis Parker. In both those cases the money was received by 
dividends ; and a reference was directed to the commissioners to 
compute interest. 

The Lord Chancellor [Eldon]. — ^The consequence of super- 
seding the commission will be, that every thing done under it will 
be void ; every discharge given under it ; and I should leave the 
assignees open. We have often been obliged to supersede a com- 
mission, that had gone on for years ; leaving the assignees, who had 
been transacting the affairs, and transacting them well, personally 
answerable for every thing ; and in one late instance there was an 
attorney's bill to the amount of 2700/. There is no case, that calls 
for more attention. 

The Petition was dismissed. 



1. As to the care which has always been taken not to affect the interestB of 
bona fide purchasers under a coromiBsion of bankruptcy, by superseding such com- 
mission, see, anU, note 4 to JSr parte Sfeftet, 7 V. 405. 

2. The rule of law, stated not only in the principal case, but also in Ex parte 
Browfij 1 Ves. &, Beat 66, that, if a commission is superseded, it follows, as a 
neceasaiy consequence, that every thing done under it will be void, is a doctrine 
now qualified by the Consolidated Bankrupt Act, 6 Geo. IV. c. 16, the 94th sec- 
tion of which discharges all persona from whom real or personal estate has been 
recovered by process, or who have, without action, but honajide^ delivered up such 
property to the assignees, notwithstanding the commission shall be afterwards 
superseded ; and the 87th section of the said statute contains a proviso for titles 
to property sold under a commissbn, although such commission should be defec- 
tive, unless the bankrupt commenced, and duly prosecuted, proceeding to super- 
sede the said commission, toUhin ttoelve calendar morUha from tlie issuing thereof. 
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BURROWS, JGr parte. 

[1803, Juke 7, 17.] 

The Court; will commit a par^ guiltjr of an act of violence in the Register^ 
Office, 88 a contempt 

The Attorney General, Mr. Mansfield^ and Mr. Cox, moved, that 
the clerk of a solicitor should be committed for a contempt of the 
Court in having attempted to break open the desk of a clerk in the 
Register's Office. 

Affidavits vi^ere filed on both sides. The affidavits in ansvi^er 
to the motion represented, that the order was improperly delayed. 

Mr. Romitty against the motion expressed some doubt of the 
jurisdiction. 

The Lord Chancellor [Eldon], — ^I should be sorry, that there 
could be any doubt upon the jurisdiction in this case. These offices 
are part of the Court itself; and, if the Register does not come 
forward, the clerk has a right to protection upon his own applica- 
tion. There is no middle course upon such an ofience committed 
in such a place. The Court must commit the parties concerned; 
for it is by the efiect of that punishment that payment of the costs 
is enforced. I will not act in this first case : but I certainly will in 
any future instance of such violence. 



O'CONNOR V. COOK. 

^ [1803> JuwE la— See ante. Vol. VL 666.] 

A NEW trial granted. Verdict for the Plaintiff 
Rankness of a modus a question of fact, (a), [p. 536.] 

Upon the rankneas of a modus the quanttan of the payment is not decisive, if 
immemorially paid, [p. 599.] 

In this case (1) a motion was made for a new trial ; which was 
supported by the Attorney General, Mr. DayreU, Mr. darkey and 
Mr. BeU ; and opposed by Mn RomiUy, Mr. Serjeant Vaughany 

Mr. BaJ^y, and Mr. Martin. 
[^ 536] * The Counsel in reply was stopped by the Court. 

The Lord Chancellor [Eldon]. — ^I am of opinion, there 
ought to be a new trial in this case. Beyond all question it belongs to 
the constitution of a Court of Equity to decide upon matters of 

(a) See Bish^ v. ChichaUr, 2 Bro. C. C. (Am. ed. 1844,) 161, 168, note (a). 
(1) Reported, oitle, vol. vL 665. 
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fact, if they think proper (1) (a). But Courts of Equity have for 
ft great number of years, where questions of fact have been dis- 
putable, thought it a more proper exercise of their jurisdiction, to have 
them determined by a jury. At the same time, when administering the 
equitable relief afterwards, their own judgment ought to concur with 
the verdict, to this extent at least, that they are not dissatisfied with the 
verdict (b). They ought to be satisfied, that the questions upon 
the facts have been fully and distinctly before the jury. The ground, 
upon which I grant the new trial is not, that the verdict is not satis- 
factory upon the facts i for I desire it to be understood, that I form 
no conclusion upon the facts. But I am of opinion, the points in 
this case have not been distinctly before the jury. 

It is extremely well understood now, that the question whether 
rank, or Aot, is a question of feet. It is unquestionably true, that 
within the last thirty years modbses as high as this have been de- 
cided not to be rank. A shilling per acre has been determined not 
to be rank. It has been held just reasoning from thence, that, 
where a modus is a gross sum of money for a whole farm, not per 
acre, it would be supported ; though, if taken distributively per acre, 
it would be considered rank (2). I cantiot hoki the language, that 
has been held, as to sending this to the prejudices of a jury. A 
jury is the constitutional tribunal of the country ; and I am not at 
liberty to suppose, they will be guided by prejudice. At law I 
should have taken care not to have mixed any prejudices 
of my own ^'with this question: but I do not think, I [^'SST] 
could as a juryman, have found the verdicts supporting 
some of these payments. . 

As to the rate-tithe, in point of fact many moduses have been es- 
tablished, that have been known in the respective parishes by that 
denomination. On the other hand, that word will admit of other 
constructions: that, for instance mentioned by Mr. Martin (3); 
which however it cannot have in this case : so in decrees upon 
agreements, some centuries ago though binding, but in the last cen- 

(1) .^fiie, vol. vi. 771, and the note. 

(a) la Bome of the States of America, hb in Enffland, it is held that the Chan- 
cellor may decide eveiy question of fact for himselS liee v. Btatht^ 8 Dana, 207 ; 
Iter V. Rouih, 3 How. 276; Munson v. Reed, 1 Clarke, 580 ; Mce v. PurceU, 1 
Hen. & Munf. 272 ; T6mMl v. Mum^, 1 Bland. 485. 

But in New Hampshire it is held that a defendant in a bill in Chancery, has a 
constitutional right to have material matters of fact tried by a jury, Manton v. 
Bradcett, 9 N. Hamp. 386. See, for Massachusetts, Ckcarlet River Bridge t. ffbr- 
ren Bridge, 7 Pick. 369; Jervi» v. WkUe, ante, 7 V. 413, note (c); Bishop v. 
ChidiegUr, 2 Bro. C. C. (Am. ed. 1844,) 161, 163, note (a). 

(b) See Lee v. BeeMy, 8 Dana, 207; Iter t. Rotdh, 3 How. 276; ^uiwoit v. 
Reed, 1 Clarke, 580; Garwood v. EUHdge, 1 Green, 290; Jtp^rp v. Comdodc, 
2 Paige, 488; ManhaU v. Thampmm, 2 Munf. 412 ; BvUodi v. Gordon, 4 Munf. 
450; GaUv. Carter, 6 Munf. 245 ; Jtrviiv. FF%tfe, ante, 7 V. 413, note (c); Bishop 
V. OMeslar, 2 Bro. C. C. (Am. ed. 1844,) 141, 163, note (a). 

(2) Afde, vol. vi. 272; 4 Gwil. 1412. 

(3) From Cowell's Interpreter; where rate-tithe is thus described: when sheep 
or other cattle are kept in a parish for a less time than a year, the owner must pay 
the tithe for them jiro rata accotding to the custom of the place. 
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tury got rid of by Lord Northington, I think, followed by the House 
of Lords, where there have been indosures, and a composition ; to 
pay the rector or vicar so much : the owners of different propor- 
tions of the whole paying different sums ; and the expression ^' rate- 
tithe," has been applied to those payments. In every case there- 
fore it is a question of fact, in what sense the render for the tithe 
has been called a rate-tithe ; whether in this sense, or as a modus 
decimandi, or in any other sense. 

The only evidence on this trial that is new to me, is the suit in 
the Court of Exchequer ; which was not before me upon the hear- 
ing. That was a very singular suit ; for it appears, tlmt in the 33d 
year of Charles II. Trinity Collie, being owners of this rectory, 
were at a loss as to the nature of their demand against the owners 
of Strcetfields ; and they filed a bill : stating expressly, thaf this pay- 
ment of 20L has been paid beyond the time of memory, 
[* 538] not merely as a fiarm modtu, but for all * kinds of tithea- 
ble matters. Then they suggest, that they are willing to 
receive that annual payment : but the tenant insisted, that there was 
no such composition payable. They treat this either as a demand, 
vested in them, of the 20/., and call upon the Defendant to say, 
whether that 20/. is not payable ; or if not, they insist upon tithe in 
kind ; and pray, that their dues may be ascertained ; and that he 
may pay according to the Jegal obligation ; as it may turn out. It 
was a very unusual bill. An answer was put in by the tenant, re- 
fusing to pay the 20/. ; saying, there was no such modus ; and, on 
the contrary, that it was much more than the value of his tithe. He 
refers to this, not as immemorial paymept, but as founded upon a 
decree and agreement. A Commission for examination of witnesses 
issued ; and it is true, the witnesses for the College spoke to the cir- 
cumstance of this rate-tithe of 20/. having been always paid. It 
was carried back very far : but the witnesses also spoke of it as a 
rate-tithe, commencing under some decree upon agreement between 
the College and the tenant of the land. There is no decree to be 
found ; and it does not appear, how it ended. ' The tenant would 
have paid, if that decree was shown ; but not otherwise. It is dome 
evidence against the College, as to their doubt, whether there was not 
some payment from time of memory : but the general tenor of the 
evidence in the cause, while it establishes the fact of the payment, 
gives a character to the payment, not of modus, but a payment hav- 
ing a different origin from that, which a modus generally has. 
There being no decree, it is fair to say, that, whether a modus, or 
originating in an agreement and decree, that point was not setded ; 
and the College seems to have received from the time of the suit, as 
they had previously, the 20/. a-year. 

Another strong circumstance is, that one of the witness- 
[* 539] es * for the Plaintiff, speaking of the rate-tithe of Street- 
fields, speaks of that of Cestersover too ; fixing that at 
24/. a year. If at this day Cestersover is paying tithe in kind, it is 
fit to submit to the consideration of the Jury, that the same record 
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proving, that in those days there was a payment referable to some 
origin, as applying to Streetfields, proves also, that there was as to 
Cestersover ; Which the fact at this day tends to show has not the 
character of modus; while the circumstance of paying in other 
hamlets gives the character of rate-tithe. 

As to the old evidence, on the point of rankness, as offered to the 
Jury, if I had tried this cause, I should have put it to the Jury dis- 
tinctly, that they were not to take the mere quantum of this sum as 
decisive of its rankness ; but that it was to enter into their cobsid- 
eration ; and if all the rest of the evidence satisfies them, that not- 
withstanding the magnitude it has been immemorially paid, then 
they may say, it is not rank. But that evidence cannot be examined 
without first determining^ whether Streetfields is part of Cesterso- 
ver. The effect of the evidence is quite different according to that. 
Upon that question the Judge has taken it rather more for granted, 
than as a question to be tried, that Streetfields is not part of Cester- 
sover. That appears upon the report. But there is considerable 
evidence, even independent of this deed, taking all the written evi- 
dence together, that it is part of it. The cause in the thirty-third 
year of Charles II. will be evidence for the Defendant upon that 
point ; for the account there is, that Cestersover, which was taken to 
be distinct from Streetfields, had belonged with it to three sisters ; 
and a partition was made ; and Streetfields went to one ; and Ces- 
tersover, exclusive of Streetfields, to the others. There is 
considerable evidence upon that. It is not ^ satisfactory [^ 540] 
to say, Streetfields might be in the receipt of some other 
bailiff; and therefore is not mentioned in the minister's account. 
But the Judge ought to have put that fact to the Jury. It was for 
them to examine all the evidence with regard to that fact. If the 
Jury will say, Streetfields was no part of Cestersover, then the point 
of the rankness of this payment of 20Z. will be considered with re- 
gard to that fact ; and I think the Jury will consider some time, be- 
fore they say, Streetfields is not a part of Cestersover. In that view 
of the case this must be tried again. 

A new trial was granted ; and the verdict was for the Plaintiff. 
Afterwards the account was directed : the costs of one trial to the 
Plaintiff, of the other to the Defendant (I). 

Sec, anU, the notes to 5. C. 6 V. 665. 

(1) See tVMie v. LiOe, 3 Swanst 342. 
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BONBONUS, Ex parte. 
[180a, JnifE ]5, 18.] 

Power of a partner to bind the parti^rship; unless from the nature of the trans- 
action it can be inferred to be separate ; in which case previous authority or 
subsequent approbation mast be shown (ay 

Under the circumstances, proof in bankruptc)r undisputed since 1798» and no one 
to explain the transaction but one partner, inquiry refused. 

Under a joint Commission of bankruptcy the anairs of the separate creditors may 
be arranged ; and also of separate nrms of two or more of the partners, [p. 545.] 

In bankruptcy among paitners,- concerned also in other trades, ue paper of one 
firm being given to the creditors of another, dividends were allowed out of 
both estates, [p. 546.] 

James Rogers carried on business as a merchant at Bristol on his 
separate account under the firm of James Rogers and also of James 
Rogers and Co. He was also engaged in partnership with Blake 
and Purnell as insurance brokers : which partnership was also car- 
ried on in Bristol. The private trade of Rogers was carried on 
under his sole management in a dwelling house and counting houses 
adjoining in Queen Square and Princes Street, distinct from the 
partnership concern ; which was carried on in the Exchange Build- 
ings under the immediate control of Purnell, the Cashier, who paid 
and received all moneys whatsoever due to and from the part- 
nership, and in distinct books of account. 

On the 22d of March, 1795, a separate Commission of bankrupt 
issued against Rogers. Under that Commission Attwood 
[♦ 541] and Co., Bankers at Bath, proved ♦ a debt of 30,7257. for 
money advanced upon his drafts. 

On the same 22d of March a joint Commission of Bankrupt is- 
sued against the partnership of Rogers, Blake and Purnell. Under 
that Commission Attwood and Co. proved a debt of 27,011/. 13^. 
for money advanced upon sixteen notes, drafts, or bills. 

The petition, presented by the joint creditors, stated, that the 
debt proved under the joint Commission is part of the debt proved 
under the separate Commission ; and in consequence of Rogers hav- 
ing given, indorsed or subscribed, the partnership firm to several of 
the bills, &c., whicii were the foundation of the separate debt ; and 
that he was at the time of his bankruptcy indebted to tlie partner- 
ship firm to the amount of 6000?. Rogers died in 1801 ; having 
never, tliough called upon, produced an account of his dealings with 
Attwood and Co. The petition suggested, that all the said bills or 

(a) See Livingston v. Hastie, 2 Caines, R. 246 ; Lannng v. Gotne, 2 John. 300; 
Beard v. Cochran, 4 Serg. &. R. 397 ; ChazoumeB v. Edtoards, 3 Pick. 4 ; CoUon 
V. Evans, 1 Dev. & Bat Eq. 284 ; Doh v. HaUetf, 16 John. 34, 38 ; DromkUmd v. 
McGusty, 1 Knapp, 301, 306; Story, Partnership, § 133, and notes. See also, 
post, 543, note. 

If from the subject matter of the contract, or the course of dealing of the 
partnership, the creditor was chargeable with constructive knowledge of the fact 
that the dealing was on separate account, the partnership is not liable. See 3 
Kent, (5th ed.) 42 ; Mw York Firt Ins. Co. v. Btnndt, 5 Conn. 574. 
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notes except two were dnwn by Rogers or by his direction, without 
the privity of Purnell ; and that they were all made at the same time, 
though bearing different dates, in the short space from the 3d of 
December, 1792, to the 25th of February, 1793, though to an ex- 
tent of 30,000/. and upwards ; and though Rogers for several months 
previous to the 3d of December, 1792, and up to his bankruptcy, was 
not only greatly embarrassed, and threatened by creditors, but was 
in fact arrested for considerable sums ; and that no part of the con- 
sideration came to the hands of Purnell ; or was applied to the use 
of the partnership ; but that it came exclusively to Rogers. The 
petition prayed, that the proof of Attwood and Co. under the joint 
commission may be expunged ; that they may refund the dividends 
received ; and an account of their dealings with Rogers. 

* Mr. Piggotty Mr. RomiUy, and Mr. CuUen^ in support \^ 542] 
of the Petition contended, that it had been long settled in 
bankruptcy, that the creditor could not prove against the joint estate 
and also against the separate estate of one partner ; but must elect ; 
though there are distinct securities ; and they referred to Er parte 
Clowes (1) and the other cases collected by Mr. Cooke (2). 

They cdso insisted upon another point ; that one partner could 
not bind the partnership without authority to a demand, the consid- 
eration for which was received by that partner only; and never 
reached the partnership funds. Upon this point they cited Ex f arte 
Peele (3) and Hope v. Ctut (4), before Lord Mansfield. 

Mr. Mansfield and Mr. JUchardSy contra. 

The Lord Chancellor [Eldon]. — ^This petition is presented 
upon a principle, which it is very difficult to maintain ; that if a part- 
ner for his own accommodation pledges the partnership, as the mon- 
ey comes to the account of the single partner only, the partnership 
is not bound. I cannojt accede to that. I agree, if it is manifest to 
the persons advancing money, that it is upon the separate account, 
and so, that it is against 'good faith, that he should pledge the part- 
nership, then they should show, that he had authority to bind the 
partnership. But if it is in the ordinary course ,of commercial trans- 
actions, as upon discount, it would be monstrous to hold, that, a man 
borrowing money upon a bill of exchange, pledging the 
partnership, without *any knowledge in the bankers, that [* 543] 
it is a separate transaction, merely because that money is 
all carried into the books of the individual, therefore the partnership 
should not be bound. No case has gone that length. It was doubt- 
ed, whether Hope v. Cust was not carried too far, yet that does not 
reach this transaction : nor Shirreff v. fVilks ; as to which I agree 
with Lord Kenyon, that, as partners, whether they expressly provide 
against it in their articles, (as they generally do, though unnecessa- 
rily), or not, do not act with good faith, when pledging the partner- 



(1) 2 Bra C. C. 596 ; 1 Cooke's Bank. Law, 258, 8th edit by Mr. RooU, 534. 

(2) 2 Cooke's Bank. Law, 257, 8th edit 534. 
"^^ Ante, vol. vi. 602; see the note, 603. 

Sittings after Michslmas, 1774 ; stated 1 East, 53, in Shirreff v. WUks, 



(3) 
(4) 
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ship property for the debt of the individual, so it is a fraud in the 
person taking that pledge for his separate debt (a). 

The question of fact, whether this was fair matter of discount, or, 
being an antecedent, separate, debt of Rogers, the discount was ob- 
tained merdy for the purpose of paying that debt by the application 
of the partnership funds, which question is brought forward by the 
affidavits, though not by the petition, must lead to farther examina- 
tion. If the partners are privy, and silent, permitting him to go on 
dealing in this way, without giving notice, the question will be, 
whether subsequent approbation is not for this purpose equivalent to 
previous consent (b). Purnell therefore must explain himself upon 
this ; for if he admits all these circumstances to have been in his 
knowledge, it will be very difficult to say, he is entitled to the bene- 
fit of that principle, which is established for the safety of partners. 
That explanation, if material in 1793, is much more so now : when 
one of the partners is dead ; another gone abroad ; the managing 
clerk dead. Under these circumstances, if the examination as to 
the propriety of the proof made in 1793, which I consider a sort of 
judgment for the debt, cannot be gone into but under most unfavor- 
able circumstances to those, who made it, I cannot throw 
[* 544] that difficulty upon ♦ those, who came forward then ; and 
permit the inattention of the others, who might have come 
forward at any time since, to be prejudicial to third persons. 

June Idth. The Lord Chancellor [Eldon]. — ^Upon general 
principles it would be too dangerous to permit Purnell now to make 
an affidavit. This petition represents, that the whole consideration 
for the bills, under which this proof was made, came exclusively to 
Rogers. In a variety of cases that circumstance alone, though to 
be attended to, will not decide, that the other partners are not to 
be bound ; and accordingly there is this distinct and necessary alle- 
gation, that the several transactions relative to this debt took place 
without the privity or knowledge of Purnell ; though the insurance 
trade was carried on in a very public place in Bristol ; and that no 
part of the consideration came to his hands ; or was applied to the 
use of the partnership. , v 

In Fordyce^a Case (1) Lord Thurlow and the Judges had a great 

(a) It may be taken as a ^neral rule, tliat where a note, or security, or fund of 
the nrm has been taken in discharge of a separate debt of one partner, the burthen 
of proof is on the creditor or holder to show circumstances, sufficient to repel 
every presumption of fraud, or collusion, or misconduct, or negligence, on his own 
part, unless indeed the circumstances, already in proof on £e other side, repel 
such presumption. Franklantl v. McGtisty, 1 Knapp, P. C. 274, 301, 305, 30G; 
Lloyd V. Presold, 8 Dowl. & Ry. 19 ; that v. Sabine, 19 John. 154, 157, 158 ; 
Dob V. Halsey, 16 John. 34, 38 ; GansevooH v. Jfiaiams, 14 Wendell, 133 ; Story, 
Partnership, § 133, and notes ; Maiddin v. Branch Bemk, 2 Alab. N. S. 502, 512. 
See 3 Kent, (5th ed.) 41-44 ; Chazoumes y. Edwards, 3 Pick. (2d ed.) 5, and notes ; 
CoUyer, Partnership, (2d Am. ed.) 289, et seq. 

(b) See Story, Partnership, § 1.^3, and notes ; Chazoumes v. Edtvards, 3 Pick. 5. 
See also Bum v. Bum, ante, 3 V. 573, and note [b\ 

(1) Hope V. Oirf. 
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deal of conversation upon the law ; and they doubted, upon the 
danger of placing every man, with whom the paper of a partner- 
ship is pledged, at the mercy of one of the partners with reference 
to the account he may afterwards give of the transaction. There 
is no doubt now, the law has taken this course ; that if under the 
circumstances the party taking the paper can be considered as be- 
ing advertised in the nature of the transaction, that it was not in- 
tended to be a partnership proceeding, as if it was for an antecedent 
debt, prima facie it will not bind them : but it will, if you can show 
previous authority or subsequent approbation : a strong case of sub- 
sequent approbation raising an inference of previous pos- 
itive authority. In many cases * of partnership and differ- [* 545] 
ent private concerns it is frequently necessary for the sal- 
vation of the partnership, that the private demand of one partner 
should be satisfied at the moment ; for the ruin of one partner would 
spread to the others ; who would rather let him liberate himself by 
dealing with the firm. The nature of the subsequent transactions 
therefore must be looked to, as well as that at the time. It is im- 
possible now to forget, whatever I might have thought of it in 1793, 
that the only person, upon whose evidence this joint demand could 
be cut down, is Pumell, the bankrupt ; who could not be a witness 
at law ; whose duty also it was to protect the partnership against 
thb proof; and who has permitted it to stand all this time: and 
who upon all the circumstances appearing in these afiSdavits, if he 
should deny notice, could not be believed by a jury. 

Upon the question, whether the proof ought to stand as a debt 
against both the joint and the separate estates, in 1786 the point 
was much discussed, with reference to the arrangement, where a 
Commission was taken out against three or more, and there were, 
not only a partnership of all, and separate creditors of each, but al- 
so a partnership of two or three of them. The case was new : but 
Lord Thurlow held, that under the Commission against all, orders 
.might be made for satisfaction, not only of the joint creditors of all 
and the separate creditors of each, but also of the partnerships of 
two 01* three of them : Ex parte Martin (1). Th^t it should be so 
is perfectly right ; for if there are inferior partnerships between some 
of the partners, the Commission taken out against all is the only 
legal Commission, that can exist against one or more, v 
There is * considerable difliculty in point of law at this day [* 546] 
in supporting this species of paper. In Mainwaring v. 
Newman (2) upon such a transfer of paper it was held, that no ac- 
tion would lie. Finding it however treated as a ground of dividend 
I should not do right in disturbing it. The case in Livesay's bank- 
ruptcy (3) does not decide, that there should not be a sort of double 

(1) 2 Bro. C. C. 15; 1 Cooke's Bank. Law, 255, 8th edit by Mr. Roots, 272; 
Ex parU St. Barht, pott, vol. xL 413 ; Ex parte tVorthingtonj 3 Madd. 26. 

(2) 2 Bos. & Pul. 120. 

(3) Ex parte Clowes, 1 Cooke's Bank. Law, 258, 8th edit 534 ; 2 Bro. C. C. 
595; [Mr. Belt's note (1), 596, Mr. Eden's note (a).] 
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proof, bat the creditor must elect. That case turned upon the par- 
ticular circumstances. The question was, whether as to the sum, 
for which the creditor had the bond of the two, he should under an 
agreement by all the partners to consolidate the funds be consider- 
ed as creditor of both partnerships. The answer to that is, that, 
when the general partnership agr^ to take upon them the demand 
of the individuals and the other partnership, one term implied was, 
that their creditors should consent to be creditors of the general 
partnership only. It was held therefore, that they must elect There 
have been many cases, particularly in the bankruptcy of Burton, - 
Forbes, and Gregory, where three or more partners, being also con- 
cerned in other trades, the paper of one firm was given to the cred- 
itors of another, and they were . permitted to take dividends from 
both estates (1). That therefore takes it out of the general doc^ 
trine. But it is not necessary to decide that point ; especially if it 
is to affect the doctrine, that has obtained in other cases, upon a pe- 
tition containing no allegation upon that point. 



1. With respect to the ri^ht of one partner to bind his co-partners, in all I 
actions plainly referable to me partnershio trade, and in the usual course of deal- 
ing ; see, anttf note 2 to Bum v. Bum, 3 V. 573. But, 'where one partner, in 
covin with his creditor, offers to pledge the partnership for a separate debt of his 
own, previously incurred, or where it is manifest at the time, to persons who ad- 
vance money to one partner, that it is borrowed for his own separate puiposes, in 
the first case the covinous holder of such security will not be flowed to avail 
himself of it; {Ridlty v. Tajflor, 13 East, 182;) and, in the other instance, it be- 
hooves the lender to ascertam th^t the partnership do really consent to take the 
debt upon themselves. Skirrtf v. fFUks^ 1 East, 50 ; Ex parU PttUy 6 Yes. 604 ; 
Ex partt Goxddingy 2 Glyn £ Jameson, 120; Hopt v. Oust, 1 East, 5a For, 
even the ordinary general authority of each partner to draw bills and notes to 
charge the partnership is only an implied authority ; and, if a third person, who 
has notiot thiat a partner is not authorized so to bind tfie partnership, wUl take such 
a security from one of the partners in defiance of such notice, it has been held, 
that he shall not sue the others upon it Lord Galtoay v. Matthew, 1 Campb. 404, 
and 10 East, 266; Willis y. Dyson, 1 Stark. 165; see, however, Rootkv. Qutn, 
7 Price, 202. 

2. As to the rule t]ia,t a second commission can be of no legal validity whilst a 
prior commission is in force against the same individual, and the difficulty of sus- 
taining such second commission in equity, see note 2 to jE?r pcuie Brown, 2 V. 67. 
With respect to the recent enactments of the statute 6 Geo. IV. c. 116, ss. 16 & 
17, which enable concurrent district commissions against several members of one 
firm to be proceeded in, separately or conjunctively, see note 5 to the case just 
cited. 

3. As to the proof of debts admitted in bankruptcy, where the members of one 
aggregate firm nave subdivided themselves into several distinct trading establish- 
ments, see notes 6 and 7 to Curtis v. Perry, 6 V. 39. 

(1) Ex parte Wmslay, 2 Yes. & Bea. 254. 
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ELWIN V. ELWIN. 
[18(a» Not. 18, 25 ; 1803, Jclt 19.] 

Devise to the testator's wife for life ; and as soon after her decease or refusal to 
release dower as conveniently might be upon trust to seU and divide the pro- 
duce between five nephews at such time as the sale should be completed, if 
then living: if any ^ould die in her life, or before the sale should be com- 
pleted, his share to his children ; if none, to the survivors. 

The interests not vested till the sale (a). 

Caleb- Elwin by his Will, dated the 25th of October, 1775, de- 
vised several freehold and copyhold estates to his wife and her 
assigns for life ; upon condition, that she should release all her 
right and title of dower and thirds in or to any manors, &c., which 
he should die seised of, other than the premises devised to her for 
life ; and he gave her 200/., to be paid by his executor within one 
month next after his decease. He then directed a number of lega^ 
cies to be paid out of the produce of real estates devised to be sold, 
within twelve months after his decease, or, when the sale shall be 
completed ; which shall last happen : and he made a similar dispo- 
sition of the residue among his nephews ; with a limitation in case 
of the death of any, before the sale should be completed, to the 
issue. 

The testator then as to the estates devised to his wife for life di« 
rected, that his brother Peter Elwin, his executors or administrators, 
should as soon after the decease of his said wife or her refusing to 
release her dower to his said real estate, as aforesaid, as convenient- 
ly might be, sell all and every his aforesaid messuages, lands, &c. ; 
and the moneys arising from the sale thereof, together with the rents 

(a) The rule in reference to the vesting of legacies and the exceptions to it are 
clearly stated ia 2 WUliams, Executore, (2d Am. ed.) 880, 881, 883, 884, d seq. 
See Jso Dawson v. KiUdt, 1 Bro. C. C. (Am. ed. 1844,) 124, and Mr. Eden's note ; 
Booth V. Booth, ante, 4 V. 3$^, note (a); MaekeU v. ITtfiter, ante, 3 V. 236, note (a); 
Bolgtr V. MaekeU, ante, 5 V. 509, and cases cited in note (a) ; IHrnitB v. Scott, 4 
Russ. 195 ; Do\igiaB v. Omgrtve, 1 Keene, 410 ; Trwpe v. Pnaiar, 4 Har. & 
John. 446; StapleUm v. Palmer, 4 Bro. C. C. (Am. ecu 1844,) 490, and notes to 
that case ; Hutcheon v. Mcmnington, ante, 1 V. 366, note (a). 

Where the testator directed a sale witfi all convenient speed after his death, 
and directed the produce to be invested and the dividends to be paid to one for 
life, and the lands remained unsold. Sir J. Leach, M. R. considered twelve months 
as a reasonable time within which the estates oug^ht-to have been sold and the 
produce invested, and that the tenant for life was entitled to the rents of the un- 
sold estate from that time. Viekera v. Scott, 3 Mylne & K. 500. See GiAson v. 
BoU, anU, 7 V. 89, note (a). 

A residue to be divided o^r executors at an indefinite term vests at the death of 
the testator, unless an intention is manifest to the contrary upon the face of the 
instrument See Staoldon v. Palmar, 4 Bro. C. C. (Am. ed. 1844,] 490 ; note (1), 
492 ; notes (2), and (3), 498 ; note (a\ and cases cited. 

A legacy given to a class of individuals will go to all who answer the descrip- 
tion at the time the gifl shall take effect SuoirUon v. Lefcare, 2 STCord, Ch. 440 ; 
Myers v. Myers, 2 M'Cord, Ch. 256 ; Cole v. Croyon, 1 Hill, Ch. 322 ; Jenkins v. 
Freyer, 4 Paige, 47; Andrews v. ParHnf^ton, 3 Bro. C. C. (Am. ed. 1844,) ^04, 
note (a) ; HUl v. Cftcpsum, anU, 1 V. 405, note (6). 

VOL. VIII. 26 
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and profits thereof, till sold, bis mind and will was and he did there- 
by give the same to be paid and equally divided between his five 
nephews, Peter, Thomas, Fountain, Hastings, and Robert, (the sons 
of his said brother Peter,) share and share alike, at such time as the 
sale should be completed, in case they should be then living : but in 
case any of them, his said nephews, should depart this life either in 
his life-time or before the sale of the said estate should be com- 
pleted, leaving issue of his or their body or bodies law- 
[*548] fully begotten, then his will and mind was, ^ that the part 
or share of him or them so dying should be paid to and 
equally, divided amongst the respective child or children of such of 
his said nephews so dying, as aforesaid : but in case any of his said 
nephews should depart this life in his life-time, or before the sale of 
his said estate should be completed, without leaving issue of his or 
their body or bodies, then it was his will, that the share and part of 
the said moneys so arising from the sale of his said last-mentioned 
real estate should be paid to and equally divided amongst the sur- 
vivors or survivor of them ; and in case of the death of any of them 
before the time of payment, as aforesaid, leaving issue, the child or 
children of him or them so dying to have his or their father or 
fathers' share; and he appointed Peter Elwin, his brother, sole 
executor. 

The testator died on the Uth of April, 1776. His brother Peter 
Elwin died on the 2d of February, 1782. Robert Elwin died in 
August 1788, leaving three children. Elizabeth Elwin, widow 
of the testator Caleb Elwin, having released her dower in compli- 
ance with the Will, died on the 12th of December, 1797. Peter 
Elwin, the eldest son of Peter Elwin, the brother of the testator 
Caleb Elwin, and heir at law both of his father and uncle, died on 
the 22d of June, 1798: leaving Peter Hewitt Elwin, his eldest son 
and heir at law, and several younger children. 

No sale of the estates last devised took place till August 1799; 
when they were sold by the executors of Peter Elwin, the brother of 
the testator Caleb Elwin : and three fifth parts of the money were 
paid to his three surviving children ; and another fifth to the chil- 
dren of Robert Elwin ; and the bill was filed by some of the exec- 
utors of Peter Elwin, the nephew of the testator Caleb, claiming the 
remaining fifth part of the money, and the rents and profits 
[* 549] of the estates since the death * of Elizabeth Elwin, against 
the co-executors of the Plaintiffs and against Peter Hewitt 
Elwin, eldest son and heir at law of Peter Elwin, the nephew of the 
testator Caleb, and also heir at law of Caleb. 

The Master of the Rolls [Sir William Grant] directed the 
younger children of Peter Elwin the nephew to be made parties. 

The Defendants, the children, and grand-children by deceased 
children, of Peter Elwin, the testator's nephew, by their answers 
submitted, whether, as the estates were not sold till after the death 
of Peter Elwin, the nephew, he had any interest therein or in the 
purchase-money ; and whether one fifth part of the purchase-money 
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does not belong to the Defendants ; or whether such of the five 
nephews of the testator Caleb as were living at the death of the 
widow, or the children or issue (if any) of such of them as were 
dead leaving issue, (such children or issue standing in the place of 
the parent) were absolutely entitled, and had a vested interest in the 
money, whether they lived, 'until the estates were sold and the pur« 
chase completed, or not ; and whether the right of such of them as 
were living at the death of Elizabeth Elwin was not cpntingent or de- 
pendent upon the event of their being alive at the time the estates 
were actually sold, or the purchase completed. 

Mr. Richards^ and Mr. Stanley^ for the Plaintifls. — ^The case of 
Hutchean v. Manningion (1), a case frequently referred to, is a 
direct authority, that under such a disposition the interest vests at 
the death, from motives of convenience ; the Court not distinctly 
seeing the purpose. The exfu'ession << as soon as conve- 
niently may * be" is of such latitude, that it is impossi- [*550] 
ble to fix any time with reference to that. Upon the con- 
struction of the Defendants it must depend, not upon the intention, 
but upon the conduct of the trustees. Their duty required them 
to proceed to an immediate sale. No act or contrivance of the 
trustees can a^ffect the right : nor can it depend upon their caprice. 
The sale might be completed ; but the deed not executed. From 
infancy and other circumstances it might happen, that the execution 
of the conveyance could not take place for years ; the purchaser 
having a perfect equitable title. The result of the cases, that fol- 
lowed, Stapleton v. Palmer C2), Gaskett v. Harmon (3)/hines v. 
Mitchell (4), Sitwell v. Bernard (5), and the two cases there stated 
in the notes, EntwUtle v. Markland (6), and Stuart v. Bruere (7), 
is to the same efiect ; that it does not depend upon the caprice of ' 
the trustees ; and the Court must say, what is a reasonable time. 

Mr. Ramittyy Mr. Toller^ and Mr. Homey for the children and 
grand-children of Peter Elwin, the nephew of the testator. — In 
this Will the intention is expressed in the most clear and unequivo- 
cal terms. He first directs a number of l^acies to be paid out of 
the produce of his real estate within twelve months after his de- 
cease, or when the sale shall be completed : which shall last happen ; 
throughout the Will speaking of the time << when the sale shall be 
completed." The Plaintifi''s construction supposes a period, when 
the estate might have been sold ; not that, which tliese cases have 
established as a positive rule of construction. In Hutcheon v. Man- 
nington the words were not near so strong. The case % 

*put by Lord Thurlow of a real estate goes farther ; and [* 551] 
that was very much considered by the present Lord Chan- 

(1) AnUj vol. i. 366, and the notes, 367 ; 4 Bro. C. C. 491, n. 
(2)4Bro.C.C.490. 

(3) jMe, vol. vi. 159; poit, xi. 480. 

(4) .^fiie, vol. vL 4G1. 

(5) Ante, vol. vL 520. 

(6) jfn/e, vol. vi. 528, n. 

(7) Antty voL vL 589, n. 
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cellor in Stwell v. Bernard, In that case the direction as io the accu- 
mulation occasioned all the difficulty. The Lord Chancellor examines 
all the cases ; discusses the ground of them very fully ; expresses 
his dissatisfaction with Hutcheon v. Mannington. as a bold construc- 
tion ; and adopts a different rule ; that it is not to depend upon the 
caprice or negligence of the trustees ; but, as it is impossible that 
they can sell immediately, that time shall be given them as a gen- 
eral rule, which the Court allows to executors to settle the affairs, 
and ascertain the residue : namely, one year. That at least is a 
reasonable time. The sale of an estate with convenient speed must 
still be made in a provident manner. ,The nice and difficult cases, 
that have been put, are inapplicable to a Will clear, and free from 
ambiguity ; expressing in plain language, that the interest shall vest 
from the sale of the estate ; the period anxiously pointed to through- 
out the instrument. This ako differs from Hutcheon v. Manningt(m 
in this respect : that was an interest vested ; and the question was, 
whether it could be devested by what Lord Thurlow calls a faint 
indication of a purpose : here there is a condition precedent to the 
gift ; express and clear. In SitweU v. Bernard and the two cases 
stated in the notes, the governing circumstances were the general 
intention of benefit to the tenant for life, as well as those in re- 
mainder, and, that the securities should not be put in hazard by 
too great pressure. Therefore it was thought better to sacrifice the 
particular to the general intention ; and upon that principle in 
Stuart V. Bruere it was held, that the interest was vested from the 
date of the decree ; and in SitweU v. Bernard from the end of a 

year after the testator's death. By this Will no benefit is 
[* 552] intended to Peter Elwin, unless he should * survive the 

sale. Either the period taken by Lord Rosslyn or that of 
the present Lord Chancellor will suit these Defendants. The Lord 
Chancellor considered Hutcheon v. Mannington a bold construction. 
Mr. Richardsy in Reply. — ^There is no inflexible rule upon this 
subject ; but a rule of construction has been established. The di- 
rection to sell, as soon as conveniently may be, is a direction to sell 
immediately, if possible. It is impossible to conjecture, what was 
meant by the words, creating the difficulty, '< at such time as the sale 
shall be completed." Suppose an absolute agreement for a sale ; and 
the death had happened before conveyance : can it be supposed, the 
nephew was to lose the advantage ? The time cannot be fixed upon 
such words. It is an immeasurable time, according to Lord Thurlow's 
expression. It may, or may not, depend upon the caprice of the trus- 
tees, or their fraud ; who may wish to serve the children of the nephew 
rather than him personally. The transmission of property from In- 
dia might have been referred to a given time : but still it was un- 
certain. Lord Thurlow therefore put that construction upon the 
Will before him for general convenience. All the subsequent cases, 
though varying as to the time, support the. principle. In Gaakell v. 
Harman the Court did not dispute Hutcheon v. Manington ; distin- 
guishing it from that case ; in which the intention was clearly point- 
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ed out ; and if the intention could be aBcertained here, it must pre- 
vail. In Sitwell v. Bernard^ as it was a case of personal property, 
the Lord Chancellor took a year, the period a testator is supposed to 
allow to his executors to turn themselves round. Though the Lord 
Chancellor says, Lord Thurlow's construction was bold, the prin- 
ciple of it has been followed : and the Lord Chancellor acknowl- 
edges the authority and the instance put by Lord Thurlow. HoUingS' 
worth V. HoUingsworthy as it is stated in SitwtU v. J3er- 
nard * from a manuscript note, is a strong authority. It [* 553] 
is said some time is necessary to enable the trustees to 
look round ; and convenience points out the period of the death of 
the tenant for life ; which has been adopted by the authorities. 

July \9th. The Master of the Rolls, [Sir William Grant]. 
The question upon this Will is, whether Peter Elwin having surviv- 
ed the widow took a vested interest in the produce of these es- 
tates ; or whether, as he died before the sale, his children shall have 
the share intended originally for him. Were it not for the apparent 
bearing upon the present case of some of the authorities referred to 
for the Plaintiff, I should have had little difficulty. The produce of 
the sale is to be distributed at such time as the sale should be com- 
pleted. It is to be divided among his nephews, in case they should 
be then leaving : if any die in his life, or before the sale should be 
completed, tha^ share is to go among the children, if any ; and, if 
none, among the surviving nephews. It is v^ry difficult at first 
sight in opposition to this plain and express declaration to support a 
claim for the executor of the nephew, who died before the sale. 
To give efiect to it, we must strike out of the Will all the testator 
says about the completion of the sale, and every provision for a gift 
over in case of the death of any before the sale. Is there any dif- 
ficulty, or uncertain event ? The words are clear ; requiring no 
construction ; and the event easily to be ascertained. Why is ef- 
fect to be denied to this part of the Will ? They say, a sale is di- 
rected as soon after his wife's death as conveniently may be ; within 
what time that may be, it is hardly possible to determine ; that he 
could not mean an arbitrary power to his executors to postpone it ; 
making the right depend upon their caprice ; that It is from inad- 
vertence that he fixed upon the actual sale as the period 
for vesting; •his intention must have been to vestas soon [ *554] 
as it could conveniently take place. The Court must 
therefore, it is said, either fix upon a period, Within which it will in 
all similar cases say, the sale might have been made, and hold it to 
vest at that period, or hold it vested in the first moment, in which 
there was a power to sell ; in this instance the death of the widow. 

With regard to a sale of land there is no ground for taking the 
period of a year,vas the time, within which a sale ought to be made. 
Why should it be suspended for that period, and no longer ? Where 
a residue of personal estate is to be laid out in land, there is a reason. 
It is supposed, that ordinarily the personal estate may be collected. 
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and the residue ascertained, by that time. But in the other in- 
stance, that time has no application. Besides, that rule in this 
case would exclude the Plaintiffs ; for Peter Elwin died six months 
after the death of the widow. But this objectibn occurs in either 
case ; and anticipates the proposition ; that it is deviating from the 
express words, not only without a certainty of effecting the intention, 
but with a certainty of counteracting it. The testator clearly means 
to give the trustees a discretion, which the nature of the trust, a 
trust to sell, requires. In the first instance it is left to them to 
judge, how soon. He does not suppose, nor can the Court presume 
that they will abuse the discretion placed in them ; and if they do 
not, he clearly means the interest to vest at the completion of the 
fiale, and not sooner. It is only in the case of their negligence, pro- 
crastinating the sale, that such a presumption can be made. But, 
because there may be a case, in which the presumed intention may 
be frustrated by the declared intention, is the latter to be wholly 

disregarded ? It may be a question, whether I should not 
[* 555] hear the party. But it is at least * incumbent upon him 

claiming against the plain words, to show, they are against 
the probable intention. The proposed rule is directly against that 
The Court is desired to presume, that he did not mean what he has 
said ; or at least did not understand the meaning of what he has so 
anxiously expresssed (a). It appears, that he had the possibility 
present to his mind, tnat some time might elapse, before the estate 
could conveniently or to advantage be sold. He provides as to this 
estate, that the rents and profits, till the estate shall be sold, shall go 
with the produce of the salev As to other estates he directs a divi- 
sion among those, who are to take the produce, within twelve months 
or when the sale shall be completed which shall last happen ; and 
gives over the share of any dying before. Suppose the sale not 
made within twelve months ; he contemplates that case ; and says, 
it shall not vest : yet the Court is to say, it shall ; and that from an 
apprehension, that the intention might be frustrated by following the 
direction. The Court is desired to presume against the intention 
declared. That a case inight arise of difficulty to execute the whole 
purpose, is no reason for not executing it, where no such difficulty 
occurs. What I am called upon to do is to reject a part of the Will, 
which it is impossible to misunderstand, and not at all difficult to 
execute. 

It is said, there are authorities imposing upon me that necessity. 
The first case is Hutcheon v. Mannington ; in which Lord Thurlow 
proceeds upon a ground, that makes it wholly inapplicable to this 
case ; that he was called upon to determine, not, whether any par- 
ticular event had or had not happened before the death, but, whether 

(a) That Courts cannot act upon a suspicion that the testator did not know 
what he meant, see MUnes v. iSZoter, ante, 295, and note ; or on coniectuiea of what 
the testator wpuld have done in case he had not overlooked a particular event, see 
SeoU V. Chambericafney ante, S V. 302, and note (a) ; 2 Roper, Jjegacies, by White, 
322, 326, ch. 21, §9. 

VOL. VIII. 26* 
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an event might by possibility have happened. The contingency 
was the death of the legatee, before he or she might have 
received the l^acy. Lord Thurlow says, * " There is a [* 556] 
faint indication of a purpose, that there shall be some time 
or other^ when the interests shall go over; and that they shall 
not vest in the mean time. But has he conceived that intention, 
and expressed it with such definite certainty that I can act upon 
it?" 

In this case the testator has expressed his intention with such 
definite certainty that I can act upon it. The event here is the 
death of the legatee, before the sale is completed. There it was 
conceived to be the death, before the legacy might have been re- 
ceived. But there is a dictum of Lord Thurlow in that case, more 
directly applicable than his opinion upon the case itself. Where a 
real estate is devised to be sold for the purpose of distributing the 
money, Lord Thurlow says, << it is clear, it will neither depend upon 
the caprice of the trustee to sell, for that would be contrary to all 
common sense, nor upon his dilatoriness : in some way it may be 
sold immediately : but I should not inquire, when a real estate might 
have been sold with all possible diligence ; for it might be the very 
next day, or that very evening ; and therefore the Court always in 
such a case considers it as sold the moment the testator is dead ; 
for, where there is a trust, that is always considered here as done, 
which is ordered to be done." 

As a general proposition that may be admitted to be true : but, 
that it must be so universally, would deny the testator the power 
by any express form of words of clear manifestation of intention 
to make it depend upon the actual sale. That Lord Thurlow 
could not mean it in so unqualified a sense will be evident from 
a decree of his, which I shall state; to which the proposition 
refers. 

♦ The next case is Staphton v. Palmer ; where a ques- [* 557] 
tion such as this was raised : but Lord Rosslyn thought it 
unnecessary ta decide it. That case is no authority for the Plain- 
tiflfs. The inference from it would be rather, that the shares were 
not fixed merely by the death ; as they are ascribed to the acts of 
the parties. 

In Stiiart v. Bruerc the question was, when the nephew's enjoy- 
ment of the interest should commence ; Ivhether, when the estate 
was sold, and all the debts and legacies were paid ; or, whether, 
subject to a provision for the debts and legacies he was to be let 
into the immediate enjoyment of the profits, in whatever shape pn>- 
duced. That was a very difierent question fix>m this. Though 
there were some words pointing to accumulation till the sale, yet 
upon the whole, it was ambiguous, whether the intention was to 
postpone the enjoyment of the tenant for life, to increase for the 
benefit of the remainder-man that fund, of which at some time or 
other the tenant for life was to have the enjoyment. That was not 
clearly expressed. There was nothing therefore to control the rule. 
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that what is directed to be done is to be considered as done; and 
therefore the tenant for life was held entitled from the time of the 
decree. 

Entwistk v. Markland^ and Siiwett v. Bernard^ are cases of the 
same kind with this; differing in this circumstance only; that a 
purchase of land was to be made with the residue of per8<HiaI 
estate. Upon the question in both those cases the testator had not 
said in plain and direct terms, What his intention was. In the latter 
a considerable difficulty arose from the direction for accumulation, 
and to lay out the produce in lands, to be setded. But upon the 
whole Will it was very doubtful, whether those words were inserted 
with any deliberate purpose of fixing the period, at whidi 
[* 558] the * enjoyment was to commence, and postponing it, till 
all the personal estate could be called in, and laid out. It 
becomes then a question of construction : the intention not beii^ 
clearly and distinctly expressed. So the Lord Chancellor certainly 
considers it in Sitwell v. Bernard ; observing (I), that << the question 
is, attending to the accumulation, whether upon the whole Will, con- 
sidered upon the principles of the Court, and the decisions, the tes- 
tator could mean, that if the property could not be cleared in the 
whole life of the tenant for life, the interest of the tenant for life 
was to be wholly disappointed.'' Then, reasoning upon the probable 
intention, his Lordship says (2), he would stru^le for any construc- 
tion, rather than adopt a construction, which, not from dilatoriness 
of the trustees, but only from circumstances, to which probably the 
testator did not look, has a tendency wholly to disappoint the inten- 
tion as to the beneficial enjoyment. 

In such a case, especially, as the words with regard to the res- 
idue might be satisfied without giving such an effect against the 
tenant for life, the rule of the Court might fiurly operate. But the 
Lord Chancellor no where says, that rule cannot be controlled ; or, 
that the period of actual purchase or actual sale cannot be made 
that, upon which the vesting is to depend. 

The decree of Lord Thurlow, to which I allude, is in Faulkner 
V. HoUingsworth I which by the Raster's Book appears to be 
this: 

The bill filed by Henry and John Faulkner stated a devise of real 
estate upon trust to sell ;. and to pay the money, first, in 
I* 559] discharge of such debts as the testator's ^ personal estate 
should be insufficient to pay ; and to divide the residue 
into four equal parts among his two sisters, and his nephews and 
nieces ; and then stated this proviso ; that, if his sister Elizabeth 
Faulkner should die, before the said estate should be sold, and the 
purchase-money received by his trustees, then her share should be 
paid in equal proportions among her children, Henry, John, and 
Pope ; and if his sister Rebecca Allen ^should die, before the estate 
sold, and the money received, her share should go among all his ten 

(1) ./Me, vol. vi. 540. 

(2) Ibid, 541. 
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nephews and nieces. The testator died ; leaving his two sisters sur- 
viving. In Jaly 1774 a decree was made, directing a sale, and at 
the sale before the Master the estate was bought in. In June, 1775, 
Hollingsworth, one of the parties interested in the residue, agreed 
to purchase the whole for 20,0002.; which was 1170/. more than 
had been offered upon the sale before the Master. Soon afterwards 
he paid off a mortage. Upon the 24th of July, 1777, it was agreed, 
that he should be let into possession as from Lady Day 1775, paying 
4 per cent, upon his purchase-money. Elizabeth Faulkner died in- 
testate in January, 1777 ; leaving her three children surviving. The 
bill alleged, that she had died, before the agreement with HoUings- 
wood was carried into execution ; or the sale to him completed ; and 
therefore her three children were entitled under the Will to her 
fourth ; and stated, that Hollingsworth taking this to be the case 
had paid them lOOOZ. each in part. Rebecca Allen, the other sister 
died in 1778 ; and appointed Hollingsworth one of her executors. 
The bill insisted upon the same as to her fourth ; and that her fourth 
was divisible among the nephews and nieces according to the Will. 
It appeared, that upon the transaction in July 1777, the day Hol- 
lingsworth was to be let into possession, Mrs. Allen signed a receipt 
for 3000/., as received from Philip HoUingsworth, her 
brother's executor, as part of her • share. The money [* 560] 
was not actually paid : but she took it so. It was insisted, 
that the estate ought to be considered as completely sold, and the 
purchase-money as paid in her life. The cause was heard on the 
29th and 30th of April, 1784 : Henry Faulkner being the only child 
of Mrs. Faulkner then living. The decree directed the former de- 
cree to be prosecuted, and the account to be carried on ; and that 
the clear residue of the estate be divided into four parts ; and it was 
declared, that one fourth belonged to the Plaintiff Henry Faulkner, 
and John and Pope Faulkner, the deceased children : one fourth to 
the Defendant Hollingsworth : another to the Defendants, the Mey- 
ers's ; and the remaining fourth belonged to Rebecca Allen ; an ac- 
count was directed ; and that payment of the shares of the three 
children of Mrs. Faulkner be made to the Plaintiff in his own right, 
and as executor of his sister and administrator of his brother, that 
the shares vested in HoUingsworth and the Meyers's be paid to them ; 
and the share of Rebecca Allen to her executors. 

So, it was declared, that Mrs. Faulkner died, before the sale wan 
completed ; and therefore the bequest over took place ; but as to 
Mrs. Allen's share the sale was complete before her death ; and 
therefore the bequest of her share took effect. It is true, the right 
of Mrs. Faulkner's children was not controverted. There was no 
personal representative of her before the Court ; and her children 
• would have been entitled as her next of kin, if it was a vested in- 
terest. But the contest about Mrs. Allen's share, and the alleged 
difference, must of necessity have drawn the attention of the Court 
to the state of Mrs. Faulkner's share, and the right, in which it was 
claimed. Her want of title could not have been overlooked. If it 
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vested in her, as surviving, not the completion of the sale, but 
the testator, no one could in that case have claimed but as her 
administrator. But the Plaintiff did not claim as her adminis- 
trator; but in his own ^ right, and that of his brother and sister; 
upon the ground, that his mother died before the completion of 
' the sale ; and therefore he was entitled by the bequest over ; 
and the right of her children is expressly declared to one fourth ; 
and the right of Mr?. Allen herself to another fourth ; and pay- 
ment directed to her executors, and to the others in their own 
rights. The Court therefore must have made this declaration delib- 
erately.; and could not mean to determine, that both shares vested 
at the testator's death, or at twelve months from his death. 

This is a direct authority against the claim of these Plaintiflb. 
But supposing it related to Mrs. Allen's share only, the decree, that 
it vested under ail these circumstances, would not necessarily be an 
authority for vesting in this case ; and if I am not bound by some 
authority, I cannot strike out of the Will plain and direct words, 
that the testator has introduced. Upon a review of all the cases I 
think, none of them will be at all shaken by deciding, that Peter 
Elwin did not take a vested interest. 

1. That no forced construction is to be put on the languaf^ which a testator 
has used, when that language has an explicit meaning; and that effect ou£^t to 
be given to every word of a will, if this can be done consistently with the general 
intent apparent on the whole will, taken together, see, anie^ note 4 to Slake v. 
Bunhwy, 1 V. 194. 

2. A discretion given by a testator to his executors or trustees, as to the time 
and manner of completing a sale or purchase, will be controlled in equity, if the 
trustees are guilty of fraudulent or negligent delay : see note 6 to Hvicheon v, 
ManninfrUm, 1 Y. 3G6; and note 3 to Gibson v. Bott, 7 V. 89. 

3. When a will indicates the testator's intent to give a vested interest to a leg- 
atee, whether such legatee shall, or shall not, live- to receive his legacy in ha^ 
money, a Court of Equity will go great lengths in construing a different passage 
of the will, indicating another purpose, not easily to be executed consistently with 
the former ; but, whatever inconvenience may arise from making the vesting of a 
legacy depend on the getting in, or the conversion of the testator's estate, still, if 
he has clearly expressed that to be his meaning, it must be carried into execution ; 
see notes 2 and 3 to HvJtchton v. ManmngUmy 1 V. 366. 
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BROWN V. HIGGS. (a) 

[1801, Nov. 19, 20, AND SEVERAL OTHER Dats. 1803, Dec. 10. See ante, 
Vol. IV. 708 ; V. 495.1 

The Decree affinned by the Lord Chancellor, upon appeal. 

Appeal from a Decree at the Rolls, affirmed there upon a re-hearing. 

Power considered as distinguished from Trust, [p. 570.] 

This Court cannot execute a mere power (6); but will execute a trust, which 
fiiils by the death of the trustee, or accident (e), [p. 570.] 

Power partaking of the nature and qualities of a trust; so that, if not executed 
by the party, this Court will, to a certain extent, execute it, [p. 571.] 

Power, which by the Will the party is required to execute as a duty. He is a 
trustee for the exercise of it ; and has no discretion, whether he will exercise 
it, or not The Court adopts the principle as to trusts ; and will not permit his 
negligence, accident, or otner circumstances, to disappoint the interest of those, 
for whose benefit he is to execute it ((/), [p. 574.] 

This cause was brought on upon appeal by the Defendants Higgs 
and his wife from the decree originally pronounced at the Rolls, and 
affirmed there upon a re-hearing (1). 

* The cause was very fully argued by Mr. JRomt/Zy, Mr. [* 562] 
Fonbhmque and Mr. Stratford, in support of the appeal ; 
and by Mr. Mansfield, Mr. Stanley, and Mr. Bell, for^the decree. 

After the argument was concluded, the Lord Chancellor express- 
ed considerable doubt, whether a cause heard originally at the Rolls, 
and re-heard there, could be brought before the Lord Chancellor by 
appeal at the instance of the same party. The cause was ordered 
to be argued upon that point. 

For the Defendants. — ^There is no positive rule to prevent hear- 
ing an appeal under these circumstances ; and there is no case, in 
which it was refused. The only instance, in which the Lord Chan- 
cellor refused to have a cause re-heard, is Fox v. MacJcreth (2) ; 
which was under differeiit circumstances. The distinction is be- 
tween a re-hearing and an appeal. It does not appear, that former- 
ly there was any objection to hearing a cause more than once ; and 
there are instances of several re-hearings before the Lord Chancel- 

(a) See notes to 5. C. an/e,4 V. 708. 

(b) In no case will Equity interfere, where there has been a non-execution of a 
power as contra-distingiiished from a trust 1 Stoiy, Eq. Jur. § 169, and notes, 
§ 105a. 

(c) De Pofster v. ClentUning, 8 Paige, 296; Rukardson v. Chapman. 5 Bro. P. 
C. 400; 2 Story, Eq. Jur. § iSsi ; 1 ib. § 98, § 105a. 

(d) Gihbs V. Marsh, 2 Metcalf, 250-254 ; 2 Kent, (5th ed.) 343, 344 ; Sugden, 
Powers, (4th Lond. ed.) 397, et seq. ; Broum v. Htggs, ante, 4 V. 708, note (a); 2 
Story, Eq. Jur. § 1061. 

If the trustees should decline or refuse to act at all, the Court would appoint 
other trustees, if necessary, to cany the trust into efiect De PeysUr v. Ctendin^ 
%ng, 8 Paige, 29a 

And, if the trustees should die, the Court would hold the trust to survive, and 
would decree its execution. Ib. ; 2 Stoiy, Eq. Jur. § 1061. 

(1) Reported, ante, vol. iv. 708 ; v. .495. 

~" 2 Cox, 15iB; 1 Harg: Jur. Arg. 451 ; where lill the cases are collected. 
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The last passage, reserving farther directions as to the Lower 
Swell estate, I do not correctly understand ; for the bill was filed 
for the purpose of having an account of the rents and profits 
of the Brize Norton estate. I do not see from the report, that 
it prayed any thing as to the interests in the Lower Swell estate. 
It was argued, that there ought to be a declaration as to the 
Lower Swell estate; and it was afgued on the contrary, that 
there ought to be no declaration as to that ; that it was a pure l^al 
devise. Upon the rehearing the Counsel and the Judge agreed, 
that there ought not to be a declaration as to that estate ; and Lord 
Alvanley, after stating very much at length the reasons, upon which 
this judgment proceeded, thought, that upon the whole there was 
sufiicient to show, the testator meant a bounty to the children ; that 
therefore the Court was bound to consider them as having that in- 
terest, which was declared by the first decree ; and with regard to 
the Lower Swell estate he anxiously expressed his desire, that it 
should not be considered his opinion, that there was a trust as to 
that. 

From this decree this cause comes on upon appeal. A doubt 
struck me upon the argument, whether after a re-hearing at the 
Rolls it was fit for this Court, in this place, to re-hear the cause ; 
and whether it ought not to go immediately to the House of Lords. 
It is very obvious, if the rule laid down by Lord Thurlow in Fox v. 
Mackreth is a wholesome rule, that there shall not be a second re- 
hearing, but the parties are to go to the House of Lords, and on 
the other hand, if the practice is according to what has happened in 
this instance, that, where the case begins at the Rolk, it may be re- 
heard there, and upon appeal in this place, before it goes to the 
House of Lords, the suitors will have to undergo the expense of 
four hearings in the one case and of three only in the 
[* 567] * other. But, whatever consideration may be due to that 
circumstance, when occasion has presented it, as fit to be 
looked to in future cases, I am not at liberty the first time that it has 
occurred in experience to say, I decline the duty of hearing the 
cause. Upon conversation with persons, who are practised in 
Courts of Equity, it has been thought, that in cases of this sort the 
Court might formally afl^m the judgment, and suffer the cause to go 
to the House of Lords, by reference to other cases, where it is con- 
ceived, the parties mean to go to the House of Lords. But I con- 
sider it contrary to the duty of a Court of Justice under any cir- 
cumstances so to act. The suitors have a right to the deliberate at- 
tention and deliberate judgment of every Court, in every stage, in 
which according to the constitution the cause may proceed ; and 
there can be no circumstances, under which I should ever permit 
myself to say, as the cause is to go elsewhere, I give no judgment 
but^o forma. If it should be thought right to prevent this in fu- 
ture, I am of opinion, it will be much better done by some rule of 
practice to regulate all cases in future, than by my taking upon my 
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self in the first instance, in which it occurs in experience, to decline 
the duty of hearing and considering the case (1). 

I have felt this cause, ever since it was argued, to be one of the 
most doubtful and difficult casqs, that has ever occurred. I know, 
the learned person, who decided it, did decide it originally and in 
the second instance after great consideration. His judgment for 
that reason carries with it great authority ; and it has great ad- 
ditional authority ; for I know, he has since considered and recon- 
sidered it ; and remains firmly of opinion, that the judgment is right. 
It has therefore all the authority, that the most patient, diligent, 
and conscientious and elaborate, consideration of the case 
can give it. * The question upon the Lower Swell estate, [ *568] 
if there was an equitable estate in that, would take this 
turn ; whether, supposing the residuary legatee entitled to it, and 
there was an. outstanding l^;al estate, it would not be the duty of 
the Court to declare, she was entitled to it ; and to clothe her with 
the l^jal estate by drawing it to the equitable estate. I am not cer- 
tain, that what has been taken for granted throughout the cause, that 
there is no legal estate outstanding, is true ; for the testator begins 
by stating, that upon his marriage he by indenture had settled upon 
his wife hb estate at Lower Swell, to receive the rents and profits 
for her life : then he gives her the estate for her life ; and after her 
decease he gives it to his nephew John Brown and the heirs male 
of his body. If the bill prays no more with regard to the Lower 
Swell estate, than that die trust of the Brize Norton estate may be 
executed to the extent of exonerating the former from the mortgage^ 
then clearly it is a bill, upon which no declaration ought to be made 
as to the interests in the Lower Swell estate, beyond what will be 
sufficient to work an application of the rents and profits of the 
Brize Norton estate to that exoneration. On the other hand, if 
either under any trust, in the settlement, or if under the Will there 
is a trust of the Lower Swell estate, then the parties are right in 
praying a declaration of their equitable interests ; that the rents and 
profits may be applied accordingly, and the question upon it would 
be, first, whether the limitation over to one of the sons of Samuel 
Brown, as John Brown shall direct, is a good limitation over: a lim- 
itation ingrafted upon a prior limitation, in which that estate is given 
to John Brown and the heirs male of his body, John Brown having 
died in the life of the testator ; and it was taken as clear, on one 
side at least, that, as that limitation failed, therefore the 
* limitation over is to take place ; that as John Brown died [ *569] 
in the life of the testator, it is to be taken, as if that limit- 
ation was not in the Will. If it was necessary to decide upon that, 
I should wish to hear much more argument upon it ; for the com- 
mencement of the estate to one of the sons of Samuel is not, mere- 
ly, in case John Brown die in the life of the testator, but after a 
general failure of issue. It is not however necessary to touch that 
farther. 

(1) OuuTod V. Hafdman^ ante, vol. v. 723, and the note (1); 725. 
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The next point is, whether any son of Samuel Brown coold take. 
Upon that it is contended, that John Brown having died before the 
testator, and having made no direction either by conveyance in his 
life or by his Will, and Samuel Brown having several sons, and no 
son being to take except the individual, who should be the object of 
that direction, of course no son of Samuel Brown can take. In an- 
swer to that it is said, that is not the true meaning of this Will ; and 
if it should happen, that at the death of Rupertia Higgs there should 
be only one son of Samuel, he would take ; whether John Brown 
did or did not, or could or could not, direct it. It is farther said, 
that until that event Mrs. Higgs is tenant for life of that estate ; 
and she contends, that subject to the question, whether, if the event 
should happen of only one son of Samuel Brown, he would 
take, she as residuary legatee is entitled to the estate ; that being 
also a leasehold estate ; and that she wall remain entitled to it, even 
if there should be but one son of Samuel living at her death. The 
next of kin on the other hand insist, that it was not the intention, 
that any interest in either estate should fall into the residue ; and 
that they are entitled to the estate, as undisposed of, in consequence 
of John Brown's death without having done any act to give inter- 
ests to others. Lord Alvanley was clearly of opinion, that any in- 
terest undisposed of in either estate would belong to the 
[* 570] residuary legatee ; * upon this principle ; that all, that is 
undisposed of, will belong to the residuary legatee ; unless 
an intention to the contrary appears ; and I agree with him perfectly 
in that ; and the use to be made of the circumstance, that it is not 
probable, there was any actual intention, that any interest in this es- 
tate should iall into the residue, is to consider, what may be due to 
that in considering the question, whether the children of Samuel 
were intended in all events to take an interest in the leasehold estates. 
But there is no circumstance as to the Lower Swell estate calling 
upon me to act at all ; for if nothing is prayed with respect to that 
estate except as to the exoneration, and if Mrs. Higgs's interest for 
life is a legal interest, and also her residuary interest, then no ques- 
tion can arise, or ever may arise ; for non cansiat, that there ever 
will be only one son of Samuel Brown. There is no necessity there- 
fore to make any alteration in the decree as to that. 

The next question is, whether the children of Samuel Brown, and 
William Augustus Brown, if he shall have any, or either, and 
which of them, are entitled to the leasehold estate of Brize Norton, 
subject to the prior trusts, before the residuary interest can be col- 
lected. That is a most difficult question. It is perfectly clear, that, 
where there is a mere power of disposing, and that power is not ex- 
ecuted, this Court cannot execute it. It is equally clear, that, wher- 
ever a trust is created, and the execution of that trust fails by the 
death of the trustee, or by accident, this Court will execute the 
trust. One question therefore is, whether John Brown had a trust 
to execute, or b power, and a mere power. But there are not only 
a mere trust and a mere power, but there is also kjiown to this 
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Court a power, which the party, to whom it is giveoy is inlrust- 
ed and required to execute; and with regard to that species of 
power the Court consider it as partaking so much of the nature 
and qualities of a trust (1), that if the person, who has that duty 
imposed upon him, does not dischaige it, the Court will, to a cer- 
tain extent, discharge the duty in his room and place. Upon that 
principle the case of Harding y. Obfn (2^ proceeded. But that 
case cannot be got rid of by saying, it is a smgular <;ase, and, that it 
is difficult to reconcile all subsequent cases with it ; for that case has 
been treated as a clear authority, probably for the whole, certainly 
by my own experience for a very considerable part, of the time elaps- 
ed, since that judgment was pronounced. Mr. Joddrell's note of 
that case is to the following effect : 

<< This case was argued upon three points : first, whether by the 
devise the property vested solely in the wife : 2dly, whether after, 
her death it was to be considered undisposed of: Sdly, if not, who 
were entitled under the Will. It is plainly intended, that the wife 
should take beneficially only during her life. I mark the word ' ben- 
eficially ;' for the first words vest it in her absolutely. The word 
< but ' is a restriction. Upon the second point: it is not undisposed 
of; for there are no technical words : but it is sufficient if the inten- 
tion appears ; and the word < desire ' amounts to a devise. Thirdly, 
if the description of persons is so uncertain, that it is impossible to 
know, who are meant, as if it had been < his friends,' it would be 
void for uncertainty. But the word < relations' is a description . 
known in the law. Shall her neglect make it void ? It is a trust ; 
and she not having executed it, it devolves upon this Court. 
It is not to *go according to the Statute of Distributions : [* 572] 
but the devise is not void ; and that statute is a good rule 
to go by ; and as equality is a principle of equity, it shall go to 
such of his next of kin as were alive at the death of his wife." 

On the other hand it was insisted to be a mere power ; and the 
the argument of Mr. Chute is very well conceived ; for the argu- 
ment is, that, if it is a trust, it ought to be so at the death of the 
testator for those, who were to take at the death of his wife ; and if 
not, it is a mere power, and the wife not having executed it, it is a 
void devise ; and so to go according to the Statute as undisposed 
of; so either way it ought to go to those, who were the next of kin 
at his death ; and 1 Vern. 35, is cited upon that. This alignment is 
added to by this consideration ; that if it was a trust, and the rela- 
tions at the death of the testator were to take, the gift to Swindall 
could not be good : for he was not one of the next of kin at the 
death of the testator, or of his wife ; but was the son of one of the 
next of kin. The Court appears to have taken this course. The 
wife took the whole legal interest, in terms what may be called a 
power to g^ve to his relations ; and though in ordinary cases that 

(1) Ante, vol. v. 856. 

(2) 1 Atk. 469. See Bull v. Korify, oitie, voL i. 370, ind the note, 27iL 

vol.. VIII. 27 
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means next of kin at the death of the testator, yet, where a Will it- 
self affords the means of avoiding the inconvenience of a construc- 
tion giving a greater latitucle to t^t word, the Court holds, that per- 
sons more remote may take ; namely : that she might give to any 
one de facto answering the description. Swindall might be a lega- 
tee ; and if she had given all to persons, of whom notie were next of 
kin, but all were relations, it would have been good. 

The next consideration was, what became of that property she 

did not give to any one ? Was it undisposed of? If so, 
[* 573] of- necessity it would have gone to those, who were *nezt 

of kin at the death of the testator, or the representatives 
of any, who died in the life of the wife. But the Cojurt seem to 
have considered, that there was a duty imposed iipon the wife, and 
that a latitude was to be given, to enable her to discharge the duty 
according to the power, and which she was desired and commanded 
to discharge. Then having the power of naming during her whole 
life, the Court said, those relations, who were relations at her death, 
were to take (1). That could not be, because they were strictly 
CestuU que irust ; but, as those, to whom she might have given the 
instant before she died,, were those, to whom she ought to have giv- 
en. She was intrusted with a power ; and then they applied the 
doctrine of the inconvenience of applying it with more latitude than 
relations according to the Statute existing at that period. That was 
a case therefore of a power in her, which he required her to execute ; 
which enabled her to give to any relations ; and the Court, looking 
at it as a power coupled with a duty to execute it, were bound, as 
she had not executed it, to execute it ; and consistently with its 
own rules, not giving more latitude to the word ^< Relations " than 
in ordinary cases ; and adopting what is supposed her duty : name- 
ly, giving to those, who stood in that character* at her death ; and 
the case establishes this ; that though upon a mere power this Court 
will not interpose, if it is not executed, yet if it is so given as to vest 
the power in the person having the whole legal interest, and to call 
upon that person to execute the purpose, sufficiently expressed to 
make it the duty of that person, if he fails in that duty, the Court 
will execute it for him. 

This doctrine was also meant to be enforced in Pierson v. Gar- 

net (2) ; a case, that made much noise at the time, and 
[* 574] was much relied on in this cause. In * the argument of 

that case all the difficulties were stated, who were to be 
the descendants ; and how were they to take in case of no disposition. 
Lord Kenyon was clearly of opinion, that this was a power to dis- 
tribute iff such manner as the party thought fit ; likewise a power to 
give, that the Court would not control : but that it was also dear, 
that if he did not give at all, the Court would give for him to such 

(1) Cruwys v. Colnum, oosl, vol. ix. 319 ; Birdi v. Wade, 3 Ves. & Bea. 198. 

(2) 2 Bro. C. C. 38; [Mr. Belt's note (1), 47, note ; & C. 226, 231, note (c) ; 2 
Story, Eq. Jur. § 1068 a, d «eg. ;] Finch's Pre. Cb. 2ia 
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descendants as at his death the Court should bold entitled (a) : and 
I think, Lord Kenyon would have looked to Harding v. Glyn as an 
authority for the opinion he seemed to hold, upon the point^-who 
the descendants were. Mr. Ambler and I were not quite satisfied 
with that decree ; and it came before Lord Thurlow : but the opin- 
ion of my younger days is not that, which I now hold. 

The principle of that case and of Richardson t. Chapman (1), 
which went to the House of Lords, and all these cases, is, that, if 
the power is a power, which it is the duty of the party to execute, 
made his duty by the requisition of the Will, put upon him as such 
by the testator, who has given him an interest extensive enough to 
enable him to discharge it, he is a trustee for the exercise of the 
power, and not as having a discretion, whether he will exercise it, 
or not ; and the Court adopts the principle as to trusts ; and will 
not permit his negligence, accident, or other circumstances, to dis- 
appoint the interests of those, for whose benefit he is called upon to 
execute it. 

In that view of this case, with all the doubts and difliculties I 
have stated, I think, the conclusion of the Master of the Rolls is the 
right conclusion. I do not know, whether this is a property 
of great value : if it is, * I should very much wish, as Lord [* 575] 
Alvanley does, that this cause should go to the House of 
Lords. I do not say, it is of the first impression in point of princi- 
ple : but there is as much difliculty as in any case of bringing it 
within the reach of the principle. The devise of the Lower Swell 
estate is conceived in terms,, that ought to have a fair operation upon 
the devise of the Brize Norton estate ; for the power in the same 
Will as to the Lower Swell estate, if not a mere discretionary power,' 
looks as like it as words can render it. The words as to the Brize 
Norton estate leave it extremely diflUcult except by implication to say, 
John Brown had the whole of the legal estate. There is not a single 
act he is directed to do, that is not directed in terms personal to him- 
self. But when it is considered, that they are to be done during the 
continuance of leases, that might not expire in his life, and to be re- 
newed, the true construction is, that the testator meant to give him 
the absolute interest as efiectually as if it was given to his executors 
and administrators; and that those claiming interests under him 
should continue to do the several acts. Then the construction of 
Mrs. Higgs must be this ; that what is not given will fall into the resi- 
due. But then the question is upon the whole Will, was that the 
intention ? Supposing John Brown survived, what makes that im- 
probable is, that partial interests in the rents and profits are given to 
this residuary legatee. Next, the acts John Brown was meant to 
do were those, by which in one year he was to give to the children 
the rents and profits : in another year he might give the whole rents 
and profits to the children : in another he might give part to some, 

(a) See De P^sUr v. CUniimngy 8 Paige, 296 ; 2 StoiY, Eq. Jur. § 1061. 
(l)5Bro.P.C.400; Bum's Ecc. Uw, 235 ; Poller v. Cftd^imoii, Amb. 96. 



575 BBOWN «. H1M8. [1801-3. 

and none to others : in another, part to the children, part to the 
wife. 

Upon the probable intention my inclination to the opinion of Lord 
Alvanlej is too strong to permit me upon any doubts I en* 
[*576] tertain upon this obscure Will to say, * there is not inten- 
tion enough to justify the declaration that has been made. 
In fair construction also of the clause comprehending the children of 
William Augustus Brown, the word " or,'' may be construed, as if 
it was " and ;" which will get rid of Mr. Romilly's argument upon 
the possible profligacy of the children of William Augustus Brown. 
Idoubt also, whether this Will can be stated to be like those cases, 
where something is required to be given to aU. 

The Duke of MarUMraugh v. Lord Godolpkin (I) ia certainly very 
difficult to reconcile with Harding v. Glyn, or with this case. But 
the question is not, whether one case is to be reconciled with others, 
but, whether all the cases have gone upon a principle, which profe»» 
ses to save whole Harding v. Gbfn. Lord Hardwicke in 7%e Duke 
of Marlborough v. Lord Godolpkin does not say, that, where there is 
a power, and it is made the duty of the party to execute it, and he 
would not execute it, in such a case this Court would not act: but 
he collected from the scope and object of the disposition in that case, 
taken altogether, the opinion, that it was a case, in which the per- 
son having a power to dispose of the sum of 30,0002. had a mere 
power, not clothed with any duty requiring her to execute it ; and 
therefore as to what was not disposed of the Court could not inter- 
fere. 

However difficult it is to reconcile all the cases upon this subject, 
I think, the principle I have stated is the principle, upon which the 
Court ought to proceed ; and, adopting that, I have not confidence 
enough in the doubts I have entertained, and shall never cease to en- 
tertain, upon this Will, to reverse this decree. 

The decree was affirmed (3). 

S», anU^ the notes to & C. 4 V. 70a 

1} 2 Ves. 61. ' 

%) Affinoed on appeal to the Hoiue of Lords, 16ia See pody Gnfe v. Wai/it 
xvL97; hotter v.AfoiifMie,xix. 434. 
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DUFF V. ATKINSON. 
ATKINSON V. PEERS. 

[1803, JuifE 20.] 

Stock vested in trustees to the nees of a eettleineiit An Annoity mnted by 
the hiiBband out of the dividends, to which he was entitled for Ufe, the trustees 
giving a power of attorney to receive the dividends, and covenanting not to 
revoke it, and to execute any other, &.c. reouires a Memorial ; not being an 
actual transfer within the ei^ih section of the Annuity Act 

The Annuity set aside upon objections to the Memorial ; particularly in not stating 
the covenant by the trustees. As to the objection to pavment by a draft on a 
banker, Oucare. Distinction, whether the draft is drawn by the party or a third 
person. No costB : the grantor not taking the objection, till the consideration 
was repaid, and the chance tinned against him. 

In 1785 Tobias Atkinson agreed to purchase from Alexander 
Watt an annuity of 140/. during the life of Watt at the price of 
980/. ; and a bond was executed by Watt in the penal sum of 
1964/. 16«. 8c/. ; aAd a Warrant of Attorney to confess judgment ; 
and as a farther security by indentures^ dated the 10th of February, 
1786, reciting the marriage settlement of Watt, under which certain 
funds were vested, in Geoige Edwards and Robert Peers, upon trust, 
as to 2000/. 3 per cent. Consolidated Annuities for Alexander Watt 
to receive all the interest and dividends during his life, and after his 
death to permit his wife to receive the inter^t, dividends, and other 
profits, during her life, and after the decease of the survivor upon 
trust to dispose of the said Bank Annuities among the children^ and 
as to the sum of 6000/., secured by th^ bonds of Watt, to lay out 
the same, as t>aid in, upon the same trusts, it was declared, that Al- 
exander Watt and Martha, his wife, did grant, &c. the annual sum 
of 140/1 to be paid out o( the dividends of 5499/. 8#. 6d. 3 per cent. 
Consolidated Bank Annuities, then vested in the trustees upon the 
said trusts, for the life of Wi^tt ; opd it was agreed, that the trus- 
tees should execute a Letter of Attorney to Snaith, a banker, to re- 
ceive all the dividends, and in the first place to pay the annuity ; 
and to pay the residue to Martha Watt, or her order ; and Watt and 
Jiis wife covenanted, that they would not encumber the dividends, 
Bor revoke the Letter of Attorney without the consent of Atkinson*; 
and the trustees also covenanted, that they would not dur- 
ing the life of Alexander Watt, * revoke^ the Letter of [•578j 
Attorney without the consent of Atkinson, his executors, 
&c. but would execute any other Letter of Attorney or other instru- 
ment, that should be necessary to enable Snaith to receive the divi- 
dends for the purpose aforesaid. 

The stock, upon which the annuity was secured, was composed 
of the 2000/. 3 per cents, mentioned in the deed, and other fimds, 
in trust for the separate use of the wife. 

The letter of Attorney was executed, and an order in writing 
accordingly was given, by the trustees ; under which the annuity 
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■ 
was paid till July 1797 ; when the trustees directed, that no more 
should be paid upon it. By indenture executed in 1792, Watt in 
consideration of 170/. covenanted with Atkinson, that he would not 
until after the 5th of January, 1798, redeem or determine the 
annuity. 

Maltha Watt died ; leaving several children. 

The bin in the first cause was filed by the assignees under a Com- 
mission of Bankruptcy against Watt in June 1799 ; praying upon 
objections to the memorial that the annuity and the several instru- 
ments for securing it may be deckled void, and may be decreed to 
be delivered up to be cancelled ; and that the dividends, to which 
the bankrupt was entitled, may be paid to the Plaintiffs. The other 
bill was filed in March 1799, by Adunson and Robert Johnson, who 
had purchased from Atkinson a moiety of the annuity, claiming 
under the annuity an account of the arrears and satisfaction out of 
the dividends of the stock. 

The answer of Atkinson and Johnson admitted, that the letter of 
Attorney and the order given by the trustees were not 
[* 579] * mentioned in the memornl ; that the consideration was 
stated in the memorial and the indenture to be 980/. paid 
by Atkinson to Watt ; and that the said sum was paid by Atkinson, 
and no part by Johnson, to or to the use of Watt ; out of which he 
paid the sum of 22/. or thereabouts, not exceeding 23/., or that sum 
was deducted, for the charges and expenses of the purchase ; that 
part of the said sum was paidin cash ; part in Bank of England 
notes ; and the residue by one or more checks or drafts on bankers; 
and which were paid on demand. 

By their farther answer they admitted, that scmie of the checks, 
which formed a part of the consideration, might be drawn by 
Johnson upon his bankers ; but they were so drawn at the special 
instance, and request of Atkinson and for his use ; and Johnson 
considered Atkinson and not Watt as answerable to him for them. 

Mr. Mansfieldf Mr. Lhyd, and Mr. Johtuan for the Plaintiffs in- 
sisted, that this annuity was void under the Act of Parliament (1) 
upon several plain objections of variance from the memorial ; among * 
othera the pajrment by a check. 

The Lord Chancellor [Elbon] observed, that point was de- 
pending before the House of Lords in The Duke of Queenberr^s 
Case (2). 

Mr. tUchards and Mr. Pemherton, for the Defendants. — ^This is a 
fair transaction ; and cannot be affected under the act. No memo- 
rial was necessary, under the eighth section ; for the dividends of 
the stock considerably exceed the annuity ; and the cove- 
[* 580] nant by the trustees *is in effect an actual transfer of the 
stock. Supposing a memorial necessary, the letter of At- 

(1) Stat 17 Geo. IIL c 96; repealed by Stat 53 Geo. HI. c. 141. See the 
note, ante, vol. ii. 96. 

(2) Cited, anU, vol v. 605. 

VOL. VIII. 27* 
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toraey is not one of the securities, upon which they rely ; and 
therefore it was unnecessary to insert it : Sherson v. Oxlade (1). 
The objection of payment by a check cannot stand in point of rea- 
soning. Every payment of any magnitude is so made. For that 
purpose a check is money as much as a bank note ; which till lately 
was not more a tender. The payment by the check of Johnson was 
payment by Atkinson ; who received it from Johnson ; and paid it 
to Watt. 

Mr. Mansfield, in reply, did not press the objection as to payment 
by a check ; admitting, that was a strain upon the act ; but insisted, 
with reference to the other objections, that the authorities went much 
farther than is necessary for this case. The payment was in fact by 
Johnson. The power of attorney is without doubt a security ; and 
is stated in the answer to be for better securing the annuity. As to 
the necessity for a memorial, that clause requires an actud transfer 
of stock; of which the grantor is owner. That is implied ; forother- 
vrise he could not transfer : a man for instance, who has only the 
dividends for life. The trustees, if called upon by Watt, being 
trustees for the purposes of the marriage settlement, could not 
transfer. 

The Lord Chancellor [Eldon]. — ^I am glad this arises in a 
cause ; that my opinion may be open to review ; for one of the 
greatest objections to this act is, that nothing can justify putting 
property to a great amount under such a summary jurisdiction, by 
way of motion, incapable of review. If th^t was the intention, the 
Act ought to be very plain. The first question, if it can 
*t>e decided with the Defendants, vrill dispose of all the [*581] 
rest. I am of opinion, upon the last section of the act, 
th^re is no possibility of hoicking, that this is secured by an actual 
transfer within the iptent of the act. The act was principally made 
for the protection of persons having life estates ; and rektes to life 
annuities. Two of the cases mentioned are, where an annuity is 
given by will or marriage settlement, or for the advancement of a 
child ; both probably without regard to pecuniary consideration ; 
which therefore it was not necessary to mention. If a man seised 
in fee or in tail of an estate of 50/. a year grants an annuity for his 
life to that amount, that is not to be impeached : but if he is seised 
of a life estate of 20,0007. a year, and grants such an annuity, that 
is to be hunted down under this act. It is difficult to find the prin- 
ciple. The former is much more open to the rapacity of annuity 
dealers. But I deny what is said, that there can be no such thing 
as an honest annuity ; and know several instances. In the construc- 
tion of this act, if the legal interest, equivalent to the fee-simple or 
fee-tail in lands, is in some third person, the same policy leads neces- 
sarily to the conclusion, that a man, who cannot transfer the stock, 
as if he is entitled for life merely^ is a person, who by giving a share 
of his dividends of stock standing in the name of trustees, who nei- 

(1) 4 Term Rep. 824. 
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ther do nor can transfer, does not within the intent of that act make 
an actual transfer* 

Though this is a small circumstance, yet upon some of the cases 
there may be weight in it : the memorial states the bond to pay the 
annuity during the life of Watt : but the bond goes also to a pro- 
portionable part from the last day of payment to the death. That 
is a circumstance of difference equinmlent perhaps to many, upon 
which memorials have been defeated. Next, the dividends 
[* 582] * did not belong to Watt. Part of them did belong to him : 
the rest were in the trustees for the separate use of his 
wife. One question therefore is, whether the peculiar natwe of the 
dividends and the property .in them ought not to be set forth. 
Where this power of Attorney is given by the trustees of the stock, 
with a covenant not to revoke it, but aliek> to give any other powers 
of Attorney Atkinson may require, whether his wife may or may not 
give her consent, does not the very pith and marrow of theiassuiance 
exist in that covenant ? It is a great deal too much to say, the 
power of Attorney is not of the substance. 

It is not necessary to go into the other point. It has been decided, 
much to the surprise of many persons, that where a draft upon a 
banker is given, which is immediately paid, the circumstance, that 
it is paid eo tnodOf must be set forth. One clauseof this act requires 
the consideration to be paid in money t>nly; the next has many pro- 
visions, directing what is to be done, if any part of the oonsideration 
is paid, not in money, but in notes. It was highly incumbent upon 
the Legislature to express their meaning distinctly ; or, if not so 
expressed, to remedy it by an expository act. The policy of the 
act has been supposed to be, that all persons in any way parties to 
the transaction, either by drawing or paying,'should bring forth their 
names to publicity ; and that object is proposed to be attained by 
burying their names in an oiSce. If the case had depended upon 
this point, I should have waited for the decision of the House of 
Lords. But, there is a great distinction between that case and this ; 
for though it may be said, if tried by the plea <' Solvit ad diem^^' that 
plea might be proved by payment by a check, the act requiring the 
memorial to express as to the payment, both by whom and upon 
whose behalf it is made, it is a very difierent consideration, 
[* 583] * whether the draft is drawn by the party or by a third 
person upon his behalf; and in the construction of an act, 
requiring all parties to the transaction to be brought forward, it is 
one thing to say, Atkinson did it, and another, that Atkinson did it 
by a draft given by Johnson, within the intent of an act requiring to 
be stated, not only by whom, but upon whose behalf, it was done. 
This was consideration advanced by Johnson on behalf of Atkinson ; 
though in a popular sense paid by Atkinson ; which is very difierent 
in the construction of this act. 

Without farther adverting to these grounds, not going upon them, 
but expressly reserving my opinion, I think this memorial defective 
for the other reasons. * I do not enter into the question, whether the 
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transaction is righteous, or not. I see nothing very improper in it. 
The misfortune is, that to those, who mean improperly, the act holds 
out a language they cannot be expected to understand ; the Courts 
not understanding it ; and it embarrasses those meaning to engage 
in a righteous transaction by throwing round it doubts, from which 
no advice can disentangle them. The consequence is^ the deeds 
must be delivered up (o) ; the dividends paid to the Plaintiffs in the 
first cause ; and the second bill must be dismissed. 

The Plaintifis in the first cause applied for costs ; observing, that 
they were obliged to come into equity against the trustees. 

The Lord Chancellor [Eldon]. — ^I do not like a person taking 
his chance of the duration of the life, and, when the consideration is 
repaid, rai«ng the objection. It creates all that inequality, 
injustice, and want of equity, that was noticed in ^Bram" [^ 584] 
Jejf*$ Case (1). I think, where peraons come to set aside 
an annuity, if tl^ey have taken their chance as long as it is good for 
them, they shall set it aside without costs (2). 

SsK, anie^ note 1 to JByne v. Vhrian, 5 V. 604. 

(a) See as to the doctrine of Cburti of £quity in regard to setting aside and 
delivering np deeds, &>c. the references in BromUy v. Holland^ amity 5 V. 610, 
note (a); S, C. anief 7 V. 3, and notes. 

(]) wMft, BromkMY. HMand, vol v. 610; viL a 
' (2) See Byne v. ^Fetter, mUe^ vol. v. 609, and the note; Bearoes on Costs, 104. 
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ROACH V. HAYNES. 

[1803, Jdke 25, 27, 28.— See the Report, aicte. Vol. VL 15a] 

The Decree affirmed on Appeal. 

Power not executed by a general bequest of my estate and effects ; " which will 

pass only what the testator has an interest in, not what he hss an authority 
"* over (a), [p. 588.] 
Feme covert may dispose by Will of property held to her separate use (6), 

[p. 589.] 
Money, arising from real estate, may pass under the description of personal estate 

upon the intention, [p. 592.] 
Legacy to a man described as executor : if the office does not continue, he shall 

not have the legacy (c), [p. 593.] 

This cause (1) came on upon an Appeal by the Defendant 
William Haynes from the decree of the Master of the Rolls ; declar- 
ing the Defendant David Haynes under the Will and Codicil of the 
testator David Franco and the Will of Catherine Haynes entitled to 
the capital of 600/. Long Annuities. Catherine Haynes by her Will 
recited, that David Franco by his Will, dated the 24th of August, 
1775, among other things gave and bequeathed to Tomkins Dew 
and Albany Wallis the sum of 30,000/. in trust, that they should, as 

(a) See upon this point the cases cited in note (6) to Aonnocfc v. Arfon, anU^ 
7V.391a; 4 Kent, (5th ed.) 334, 335 ; .^nd^vuw v. JBrnmot, 2 Bio. C. C. (Am. ed. 
1841,) 297, note (1), 303, note (6). 

*' A mere general devise, however unlimited in terms, will not comprehend the 
subject of the power unless it refer to the subject, or to the power itself, or gen- 
erally to any power vested in the testator, or unless some ^art of the will would 
otherwise be inoperative, as, if the subject of the power be real estate, and the 
donee of the power make a general devise of all his real and personal estates, and 
he has no real estate, there the estate subjected to his appointment will pass.** 
Sugden, Powers, (4th Lond. ed.) 287, 288. See Wi^ram on Interpret of WiUs, 
(Lond, ed. 1840,) p. 43, pi. ^ p. 18, pi. 2& 

But personal estate subject to a power will not in general pass under the words 
'^my personal estate," whether the testator has personal estate at the time of 
makiiu; his will or not Wigram, Interpret Wills, (Lond. ed. 1840,) p. 18, pL 27. 
See Jndreua v. Emmol, 2 Bro. C. C. (Am. ed. 1844,) 297, and notes; WM v. 
Honnor, 1 Jac. & Walk. 352. 

As to the effect of the will of a married woman having a power of appointment 
in respect to the exercise of the power, ChurekiU v. DibSeny 9 Sim. 447; Hofer v. 
Burger, 1 Hoffl 2. 

In all cases a will will operate as an appointment under a power, where it can 
have no operation without the power. 4 Kent, (5th ed.) 335. See Ram on Wills, 
§22, p. 200. 

(6) See FeUiplact v. Gorges, ante, 1 V. 46, note (a); S. C, 3 Bro. C. C. 8, and 
notes; 1 Williams, Executors, (2d Am. ed.) 46, 47; PyhuM v. SmUhy ante, 1 V. 
18 ; Holman v. Perry, 4 Metcalf, 496, 497 ; Bradi»k v. CUbhi, 3 John, 536; Os- 
good V. Breid, 12 Mass. 525. 

(c) See Mhoi v. Massie, ante, 3 V. 148 ; Harrison v. Roioley, anie, 4 V. 212, 
and notes ; 2 Williams, Eixecutors, (2d Am. ed.) 919 ; Bead v. Devaynts, 3 Bro. 
C. C. (Am. ed. 1844,) 95. 

If a legacy be given to an executor in that character, he cannot take it unless 
he qualifips and makes himself executor. Rolkmaler v. Myers, 4 Desaus. 215. It 
would be otherwise if the legacy were given to the executor as the nephew of the 
testator or in any other character. Grahberry v. Granberry, 1 Walsh. 246. 

(1) Reported, anie, vol. vi. 153. 
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soon' as might be, invest the same in government or real security ; 
and from time to time pay the dividends, interest or yearly produce, 
ajs received, unto Catherii\e Haynes, or her assigns, during her 
natural life, in such manner and with such powers as therein express- 
ed, and that jipon her death they should stand possessed of the said 
30,000/., &C. upon the following among other uses ; namely, after 
disposing of two sums of. 10,000/., as to the other 10,000/. the re- 
mainder of the said 30,000/. upon trust that they should pay the 
same or assign the securities unto such person and persons, and to 
and for such uses, intents, and purposes, as Catherine Haynes should 
by any deed or writing under her hand and seal, or by her Will, to 
be attested by two witnesses, give, bequeath, direct, limit, or 
appoint ; and which deed or * Will the testator did author- [* 585] 
ize and enable her to make notwithstanding coverture ; and 
for want of such appointment, then as therein mentioned. The 
testator also gave and bequeathed all his plate, linen, china, house- 
hold furniture, stock of cattle, and other stock, goods and chattels, 
whatsoever, which should be at his houses at Lonesome and Twick- 
enham at the time of his decease, to Catherine Haynes, her execu- 
tors, &,c. 

The Will of Franco then gave the aipuities, as stated in the former 
Report (1). 

The testator by a codidl, taking notice of the bequest of his goods 
in the houses at Lonesome and Twickenham, (ascertained in that 
bequest) gave and bequeathed all his plate, &c., (as enumerated in 
the Will) and chattels whatsoever, and also all his India bonds, bank 
notes, and money, and all jewels, diamonds, rings, watches, and 
trinkets, of what kind soever, which should be in or about his said 
houses, or either of them, at the tune of his decease, unto Catherine 
Haynes, her executors, &c. for her sole and separate use notwith- 
standing coverture, and to be disposed of, as she'should think proper, 
and not to be liable to the control, debts, or engagements, of' any 
husband. 

The Will of Catherine Haynes, having thus recited the Will of 
David Franco, declared, that she did by that her last Will, attested 
by two witnesses, in pursuance and by virtue of the power and 
authority given to and invested in her by the said recited Will, and 
of all other powers and authorities enabling her thereunto, give, be- 
queath, direct, limit and appoint, to Tomkins Dew and Albany Wal- 
lis, their executors, &c. from and immediately after her 
* decease the sum of 10,000/., being the remainder of the [* 586] 
trust money of 30,000/., so given and bequeathed and now 
standing in- their names, in the 3 per cents, upon trust and for the 
several uses, intents, and purposes, hereinafter mentioned : that is 
to say, she gave and bequeathed to her son William Haynes the sum 
of 1000/., and several other legacies, in all amounting to about 
8800/. ; dl which legacies she' directed to be paid within twelve 

(1) ^nte^ vol vi. 158. 
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months after her decease. Then followed the disposition of the 
Long Annuities, in farther execution of the powers- and authorities, 
&c. and of her plate, linen, &c. as stated in the former Report (1). 

Mr. RomUfy and Mr. Stanley^ for the Defendant William Haynes, 
in support of the appeal, contended, that the intention upon the 
first part of the Will is, that the fund, then in the names of trustees, 
should continue in their names ; and should not be disturbed in the 
first instance ; and afterwards she declares no particular trust fiirther 
than that her residuary legatee should take the beneficial interest ; 
which residuary legatee is the two sons. 

Mr. TroweTy for the residuary legatees of David Franco, claimed 
the fund, on the ground, that the disposition of it by the residuary 
clause in the Will of Catherine Haynes was wholly revoked, and it 
was not touched by the Codicil. The Lord Chancellor at first ex* 
pressed his opinion against that claim. 

The Attorney Oemral [Hon. S. Percevai] and Mr. Hart, in sup- 
port of the Decree. — ^The way, in which the Master of the Rolls 
considered this, is, that the testatrix had in the beginning of her 
Will separated from the residue the capital of these Long 
[* 587] Annuities, and the spedfic articles ; creating a * trust for 
them for her residuary legatee <' hereinafter named." Cer- 
tainly a Will and Codicil are to be considered as one instrument: 
but then the effect is to give by one part this fond, and these articles 
to this individual David Haynes, and the residue to her two sons ; 
and taking it in that way the description is only a specification to 
which of the two residuary legatees she means to give the benefit of 
that trust. The insertion of the name of David Haynes is very 
important. The Codicil was not intended to revoke every thing 
given to him by the Will. On the contrary the testatrix specifies by 
the Codicil what she means to revoke ; not meaning to touch the 
other bequests. The addition of another person, as a residuary leg^ 
atee, does not deprive David Haynes of that character ; by which 
he is sufficiently described in the Will. He is not described as sole 
residuary legatee. 

Mr. RomUlj/y in reply. — A legatee should answer the description, 
under which he claims. This cannot be determined upon the addi- 
tion of tLe words << hereinafter named." Suppose, the testatrix had 
directed her residuary legatee after named to pay an annuity ; and 
had by a codicil added another residuary legatee ; would it be con- 
tended, that the one named in the Will was alone to bear that bur- 
then ? The only ground for this decision is that taken by the Mas- 
ter of the Rolls, that this fund and these articles are separated hom 
the residue. But that cannot be supported. It is just the same as 
if she had given them to her executors. The inference is, that the 
residuary legatees were to take those things specificallv ; and that she 
meant her debts to be paid out of the other parts of her property : 
these specific things to go to the persons, who would be the residuary 

(1) wfii<e,vo].vi. 154. 
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legatees, but to be taken as part of the residue. The Codicil is sub- 
stituted for that part of the Will, which is revoked. The 
particular * manner, in which this is given, cannot be ac- {* 588] 
counted for upon the supposition, that she intended to give 
it to David Haynes individually ; and shows, she intended it to be- 
come part of her residue ; that he should ti^e, on condition of his 
filling a particular character ; which afterwards she says he shall not 
have. So an executor cannot claim a legacy given to him by that 
description, though for. his own benefit, unless he sustains that char- 
acter. 

The Lord Chancellor [Eldon]. — ^The Long Annuities could not 
pass under the words in the Codicil ^' my estate and efiects ; " for it 
has been repeatedly held, that a person having a power to dispose 
of the personal estate of another cannot pass it under such a des- 
cription ^1^. I am strongly inclined to think, that, if this should 
fail, David Haynes not answering the description of residuary lega- 
tee, the residuary legatees of the original testator Franco might have 
a good deal more to say ; for then the difficulty would arise, wheth- 
er in legal construction the words in the Codicil embraced this sub- 
ject in any degree ; and if not, it remains part of the personal estate 
of the testator Franco, to be disposed of according to his Will. If 
he had said nothing as to what would be the consequence of no ap- 
pointment, by implication of law the subject would have become 
part of the residue of his personal estate : but he has given a direc- 
' tion for that purpose. It is clear, if Catherine Haynes had merely 
expressed her intention by the words " my personal estate," that 
would pass only what could pass by her interest, and not what could 
pass by her authority. His personal estate is not her's ; and there- 
fore would not pass by that description. Having given her all his ■ 
plate, linen, and other articles, at his houses at Lonesome and 
Twickenham, by a Codicil he gives them to her for her 
sole and separate use. Under the legal * effect of these [*589] 
words those articles still ^mained her absolute property ; 
but with this qualification, that they were held to her separate use ; 
and by virtue of her interest in that property she could have passed 
it by Will according to Feitiplace v. Gorges (2). But it is remark- 
able, that she seems to think an execution of her power necessary to 
pass those articles ; and combines them with the subject of her pow- 
er. She then proposes to execute her power as to the 10,000/. ; and 
the legacies she gives out of it are about 8800/. ; certainly not 
enough to exhaust the whole. As to the remaining 1200/., if she 
was silent, a question might arise, whether that passed by her Will. 
It is clear, she meant to dispose of the whole 10,000/. : but unless 
the words " my estate and efiects " will pass it, it will not pass. It 
will depend upon this point, whether when she professes to execute 
her power as to the 10,000/., and has disposed of only 8800/. she 

(1) See Sbinden v. Standing otiie, vol. ii. 589, and the note, 504 ; and upon the 
extent of the word ''esUte,'* Bame$ v. PaUh, Sadler ▼. TVner, jMwf, 604, 617. 
(3) JbiiB, vol. i. 46, and the notes, 49$ v. 17, note (1). 
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must faa?e meant by the general words to give the rest. An express 
direction as to the sum of lOOOZ., that ii) u certain event it shall fall 
into the residue, also shows, that the profession of her intention to 
execute the power ought to induce the Court to say, that those gen- 
eral words would not usually pass what she had only a power over, 
not an interest in, yet they were intended to pass it in this particu- 
lar case. Then it may be contended against the decree, that as she 
must have meant to pass under those general words some property, 
that in a l^al sense was not her's, she might have the same mean- 
ing in the codicil : but if not, and it can be made out, that the Long 
Annuities do not belong to David Haynes under her Will, then the 
residuary legatees of Franco have a considerable argument. 
[* 590] * The testatrix then disposes of her Long Annuities and 
plate in the same clause ; and the effect of that disposition, 
whether she thought, she had only a power over the plate, (which is 
not just in point of law) or not, is to continue in these persons the 
Long Annuities, declaring a trust upon them, and to give the spe- 
cific articles as her own property, to the same persons, in trust for 
the person there described. Having in this WiU disposed of prop- 
erty, in the view of the law her's, and of property not her's, upon 
such a Will it is fair to say, as to the residuary clause, the words 
<< all my estate and effects " mean only that property, which was 
her's ; which she aptly describes. She adds the words ^' which I 
have power to dispose of; V which are not in the codicil ; which 
raises the question, whether that is the same residue, that is mention- 
ed in the Will. 

I agree entirely with The Master of the Rolls, that, whatever she 
intended, David Haynes must be understood in law to take the 
• Long Annuities and plate, not as he would take the residue under 
the Will ; that they are given to him as a separate and distinct gift ; 
and he would take them subject to very different burdens from those, 
which might attfich upon residue ; and if she died indebted, he must 
insist, that the residue must go ; the plate not constituting part of it ; 
but being a specific legacy ; which he would take as a distinct gift. 
The question then is, whether the true intention was, that David 
Haynes should not take those specific things, unless he was the resid- 
uary legatee. Where it appears upon the Will, that the testatrix 
did not mean to make her sons equal, the codicil must not be con- 
strued, as if that was her intention, unless it has words suggesting 
that to a judicial mind. The description in the codicil is not compre- 
hensive of as much property given to David as the Will, 
[*591] unless the whole given * specifically and as residue was 
intended to be given as residue. If she has used different 
words, the rule of construction must be, that she did not mean the 
word '' residue " prima facie to comprise both. Upon the whole this 
Will appears to be best construed, as The Master of the Rolls has 
construed it ; as importing an intention to give David Haynes the 
specific things positively ; to let him take his chance of the residue, 
in the strict sense ; that the Will is revoked only as to the residue 
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in the strict sense ; and the testatrix meaning him to take the spe- 
cific tl tings did not mean > to disturb what she had so described in 
her WiU. If the decree is wrong, and the codicil does not pass this 
fund to the two sons under the words <<my estate and effects" I 
cannot decide for the appellant against the residuary legatees of 
Franco. At least they ought to be heard upon that point ; which 
does not seem to be touched in the argument. 

June 21ih, Mr. Trawer for the residuary legatees of Franco ar- 
gued against the decree ; contending, that under the power only 
part of the 10,000i[. being disposed of, the remainder was left un- 
appointed : and was not touched by the codicil. 

June 28M. The Lord Chancellor [Eldon]. — ^I cannot go the 
length of The Master of the Rolls in saying, this is a case clear of 
doubt (1^ : .but I think, upon the whole the decree is right. The 
claim of the appellant is met by two objections: the first, upon 
which the decree has proceeded, is, that there is no revocation ex- 
press or implied of the bequest of the particular things to David 
Haynes : the second, that if there is, still there is not 
enough in the codicil (for it must be so put) * to substi- [* 593] 
tute David and William for David ; the codicil giving 
only the residue of her estate and effects ; a description, that would 
not comprehend the specific things given to David by the Will. An 
answer to that objection is, that though in general cases those words 
will not pass what the testator has power to dispose of, but no in- 
terest in, yet enough may be found in the particular case to show 
an intention to pass the subject of the power ; as in the cases, 
where money arising from real estate may pass under the words 
<< personal estate," upon the clear intention to embrace it. This 
testatrix sets out with an intention to dispose of 10,000/. She does 
not exhaust it : but as to particular parts she takes notice, that it is 
to fall into the residue. She uses words, perhaps unnecessarily, 
that would comprehend, not only the property she had power to dis- 
pose of, but property, strictly her own ; and she has blended it so, 
that she has sufficiently demonstrated an intention to consider, treat, 
and give, as her own, all she had as her own either by authority or 
by interest. 

This reduces it to the other question ; upon which The Master of 
the Rolls thinks there is no doubt. I have some doubt upon it. 
But I think it upon the whole the better opinion, that she did not 
mean by her codicil to disturb the bequest of these particular things. 
First, she has expressly by her Will made a distinct disposition of 
these Long Annuities and the specific things ; and I see no reason, 
why she should, if she meant, that the person, who is her residuary 
legatee, should take them ; for it would be very difficult in that 

(1) That expression of the Master of the Rolls, anUf vol vi 155, seems con- 
fined to the Will. 
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character to take, and oot to take as residue. She might mean 
that : but it is speculating much upon the probable intention to say 

so. Then having done so she executes this codicil. There 
[* 593] are cases such as have * been alluded to : a legacy to a 

man described as executor : if the office of executor does 
not continue, he shall not have the legacy. But there is no case of 
a legacy specially given to an individual, and the residue afterwards 
given to that individual by way of legacy, in which that sort of doc- 
trine has been applied. 

Certainly not being clear of doubt, whether this decision meets 
the intention, I think upon the whole, the opinion contained in the 
judgment of The Master of the Rolls is the better opinion ; and 
there I cannot reverse the judgment. 

The Decree was affirmed. 

SsB, ofi(e, the notes to & C. 6 V. 153. 
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[1803, Juifx la] 

Writ «f JV*e exeat Regno for a demand, upon which Bail might be had ; namely, 
the admitted balance of an account (a) ; on the ground, uit if Bail was given, 
the Plaintiff, diaputing the balance, would be entitled to an account; a^ the 
Defendant could not put him to his election to sue at law or in equity except 
upon terms. 

The Plaintiffs, claiming a balance of accounts, moved for a writ 
of A'e exeat Regnoy to be marked only for the sum admitted by the 
Defendants to be the balance. 

The Lord Chancellor [Eldon] objected, that bail might be 
had. 

Mr. Stankf/f in support of the motion, said, that would put the 
Plaintiiis under this difficulty ; swearing to the debt in an action ; 
and coming into equity, to make it out to be more upon an account ; 
upon which there would be an application to make them elect to- 
«ue at law or in equity. In Lord Ghray v. Jtmes^ the case of an ac- 
count against prize-agents, the writ was marked in the sum the Plain- 

(a) The writ of A*e Exetd will not in general be granted, except in caees of 
equitable debts and claims not recoverable at law. The writ is in the nature of 
equitable bail. Atkinson v. Leonard^ 3 Bro. C. C. (Am. ed. 1844,) 328, note (a); 
a StoTy, Eq. Jur. § 1470, et 9eq. ; RusM v. Miby, anU, 5 V. 98, note (a), and a 
coUection of the casea 

The exceptions to the rule, that this writ lies only in case of mere equitable 
demands, are Mmony and Account. 2 Stoiy, £q. Jur. § 1471-1473 ; RusM v. 
Miby^antt^ 5 V. 98, note (a); Mdimn v. Leonard, 3 Bio. C. C. (Am. ed. 1844,) 
^23, 224, note (a) ; 4 Baxbour, Ch. Pr. p. 652 ; Ayckboum, Ch. Pr. 173 ; 2 Stoij, 
iki. Jiir. § 1473. 
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tiff swore he believed to be due ; which was more than was ad- 
mitted. 

The Lord Chancelloh [Eldon]. — ^If these Plaintiffs had sworn 
to their belief of the balance, I should have no doubt (1) ; 
for it has been * determined, that belief is sufficient (2) (a), [* 594] 
and then it is not upon the ground, upon which you hold 
to bail. But a bill for an account is for relief in an equitable point ; 
which must be finally arranged here. If therefore the party is alleg- 
ed to have given an account, admitting a particular sum to be due, 
which is not admitted upon the other hand to be th^ balance, and 
must be only part of that account, which must be gone through here, 
the Plaintiff would get bail, if sent to law : but the Defendant might 
apply to prevent his proceeding both at law and in equity ; and then 
I must arrange it by imposing terms upon him ; that the bail should 
stand, or he should come under a writ of iVe exeat Regno ; and as 
there the holding to bail would be only ancillary, and not upon a 
legal demand, I think it may be done ; confining it to this partic- 
ular case. 

The writ issued, marked for the sum admitted by the Defendant 
to be the balance. 

For a summary of the leading doctrines with respect to writs of ne exeat, see, 
antcy the notes to De Carriere v. De Calonne, 4 V. 577. 



AMSINCK i;. BARKLAY. 

[1803, Juice 21, 25.] 

Plaintiff, having twice held the Defendant to bail, obtained a writ of JVe exeat 

Regno ; discontinuing the action. The writ discharged. 
Writ of JVe exeat Beffno upon declarations, or facts, as evidence of the intention 

to ffo abroad, not discharged upon affidavit, denying the intention (b). 
Defendant cannot be held to Bail a second time for the same cause, [p. 596.1 
Belief, without circumstances or declarations showing the ground or it, will not 

sustain a writ of JV^ exeat Regnb (c), [p. 597.] 

Mr. Wetherell, for the Defendant Barklay, moved, that a writ 
of Ne exeat Regno, issued against him, may be dischai^d. 

(1) Beames M Exeat Begno, 29. 

(2) See ^msinck v. Barku^f the next case ; the notes, ante, voL i. 95 ; iv. 592, 
and Mr. Beames's Brief View of the Writ of JV*e Exeat Regno^ 44. 

(a) Rttsselt v. Mihy^ ante^ 5 V. 96, and note (a\ and cases cited ; Roddam v. 
HetheriTigtonj ib. 91, note (a) ; Thome v. HaUeu^ 7 John. Ch. 189 ; Fiadc v. Hohnt, 
1 Jac. & Walk. 405; Mattocks v. TVemotne, 3 John. Ch. 75; Lub^, PI. £q. (Am. 
ed. 1840,) 59, and note (]). 



(6) 1 Barbour, Ch. Pr. 656,657. 

\c)~- - ' 



There ought to be a positive affidavit of a threat or purpose to go abroad. 
Mattocks V. Tremedne^ 3 John. Ch. 76 ; Russell v. ^hbuj ante, 5 V. 9(), note (b) ; 
Elchss V. Lance, mUej 7 V. 417, note (a); Oldham v. Oldham^ ib. 410. 

VOL. Till. 28 
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The affidavit upon which the writ issued, slated declarations by 
the Defendant of his intention to quit the kingdom. 

The 'affidavit of the Defendant stated, that he was on 
[*595] the 11th of August, 1802, arrested at the suit of * the 
Plaintiffs by a writ of Capias^ indorsed for bail for 1000/. 
and upwards ; and he was discharged by rule of the Court of Com- 
mon Pleas on the 11th of November last; that he was afterwards 
arrested at the suit of the Plaintiffs upon process out of the Court 
of King's Bench for 10002., upon the same cause of action ; and 
was surrendered into the custody of the Marshal; and was dis- 
charged in that action, for want of the Plaintiff^s proceeding, on the 
27 th of May last ; and after he was so surrendered a writ of Ne 
exeat Regno was on the 9th of February lodged with the Marshal 
against the deponent ; requiring bail for lOOoX 

The affidavit farther stated, that bonds of arbitration were on the 
1st of June last entered into by the Plaintiffs and this deponent and 
the other Defendant, referring ail matters in difference between 
them ; and that arbitration therefore comprises the account, upon 
the alleged balance of which the deponent is detained upon the 
writ of JVe exeat Regno ; and it is impossible for him to proceed 
with justice to himself in such reference, while confined. He denied, 
that he intended, or was about to leave this kingdom : or, that he 
ever said or threatened, that he would ; or took any step towards 
such purpose ; or, that he had or has any such intention ; and stated, 
that the sum, for which he has been so twice arrested, and the sum, 
for which he is now detained on the writ, are one and the same ; 
and arise out of the same matters. 

For the Motion. — ^The first ground for discharging the writ is, that 
a man cannot have second bail ; having arrested, and had bail, in 
the first instance. A person cannot be arrested twice for the same 
cause of action : Jmlay v. JEZkfsen (1). Ex parte Bnm- 
[*596] Tcer (2). ^Pakemanv. Cosby (3), The general proposi- 
tion, that the writ does not issue in any case, where the 
party may arrest at law, is broadly stated ^by Lord Hardwicke in 
Peame v. Lisle (4). The only exception to the rule, that the de- 
mand must be equitable, is the case of Alimony, according to the 
anonymous case in Atkyns (5). Another ground for discharging the 
writ is, that the Defendant denies any intention of going abroad, or 
any declaration of such intention. 

Mr. RomiUy and Mr. Daniel for the Plaintiffs, in order to account 
for the proceedings at law, stated, that upon the declared intention 
of the Defendant to leave the country he was arrested : but it was 
afterwards discovered, that the debt was the balance of an unliqui- 
dated account upon a partnership transaction ; and it was impossible 



(1) 

(3) 
(4) 
(5) 



2 East, 45a 

3 P. Will. 312. 
(3j 3 P. Will. 314, note M. 

Arab. 75. 

2 Atk. 210; anU, Oldham v. Oldham^ vol vii. 410. 
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to proceed al law ; upon which the action was discontinued ; and a 
bill was filed ; the Plaintiffs, assignees under a Commission of bank- 
rupt, being informed by the bankrupt, and collecting from his books 
that there was a debt of 1000/. 

The Lord Chancellor [Eldon]. — ^At law they have gone this 
length ; that where you have once arrested a man, and he is entitled 
to his discharge upon any ground almost, they will not permit an- 
other arrest to stand ; but, whether the former failed for want of 
cause of action or any other reason,* will discharge the Defendant 
upon common bail from the latter ; even though it would have been 
good in the first instance. That has analogy to this case. Upon 
this affidavit the Plaintiffs have had the Defendant in cus- 
tody, until he was discharged by their not * proceeding ; [*597] 
having been in the actual custody of the law for two 
Terms. His affidavit, denying his intention to go abroad, amounts 
to nothing, if the writ was granted upon declarations, or facts, as 
evidence of such intention ; for that would baffie all the jurisdiction. 
Yet this makes me pause upon the later authorities, that stating only 
belief, without any circumstance, to show, upon what ground it is 
formed, is sufficient ; and has a strong tendency to show, the old 
rule, requiring circumstances, was the best (1). The practice, that 
stating belief of the balance of the account is sufficient, is as old as 
Lord Hardwicke's time : but in future I shall pause upon that ; un- 
less Tacts or declarations, as the ground of that belief, are stated (a). 
But in this instance there is an affidavit of his declarations ; and he 
cannot possibly get rid of that by swearing he has no such intention. 
In a late case (2) there was an admission of above 200/. ; upon 
which without doubt the Defendant might have been held to bail. 
But if he was, and the true result of the account would give more, 
still it would have been necessary to go on in equity^ Then by re- 
fusing the writ the Plaintiff would have been put in this situation : 
compelled to go for bail for that sum, if he proceeds in the action ; 
admitting, that he ought also to proceed in equity. That gave a 
ground to apply here to put him to election ; and under 
those circumstances it was proper to impose "^ terms. If [* 598] 
the Plaintiff had actually arrested him, I would not have 
granted the writ. 

This is the case of a joint balance to three persons. If Lord 

(1) See, anU^ Etches v. Lance, vol. viL 417. In Chapeauiwigt v. Csrfeour, 7th 
June, 1803, upon a motion by Mr. Richards for a Wnt of JV> Ezeai Btgno^ the 
Lord Chancellor expressed doubt, whether the affidavit as to the intention to quit 
the kingdom was sufficient; being only to information and belief; but upon the 
suggestion, that the Writ had issued upon a similar affidavit, his Lordship said, he 
would look into it In the Vacation the Order was made; and the Writ was 
afterwards discharged upon the Answer coming in. Mr. Bcames says (JV% Ex, 
Res^. 33|) he could not find this case in the Register's Book. 

(a) The affidavit should state, that it appears from the accounts, referring to 
them with as much particularity as practicable, that so much is due. Flack v.. 
Holmey 1 Jac. & Walk. 405; Mattocks v. TVemotne, 3 John. Ch. 75; Rusidl v. 
Jbhhy, ante, 5 V. note (a). 

(2) Jones v. Sampson^ tlie preceding cose. 
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King's opinion is right, that, if they have bail, they shall not have 
the writ, it is very difficult to say, that having had bail, and the 
whole fruit of it, yet they shall have the writ ; and that under the 
effect of their own mistake keeping him in custody, till he forces his 
discharge, they shall then put him under the writ here. Having 
been held to bail twice in this way, I think, he must be dischaiged. 

Junt 25/A. The Lord Chancellob [Eldon]. — ^From the rule, 
that a man shall not be arrested a second time for the same cause, 
it follows, that if he has been actually arrested and kept in custody 
upon a demand, as if it had been a legal demand, and is discharged, 
you cannot make him give equitable bail. This sort of regar d 
ought to be paid to personal liberty, that you ought to be sure, when 
you begin. 

The writ was discharged (1). 

Sbe the reference given in the note to the last preceding case ; as also the note 
to Sedgmdi v. WaOdns^ 1 V. 49; and the note to Co^ v. Co«[iar, 1 V. 94. 



LEDWICH, JEr parU. 

[1803, June 18, 30.] 

SouciTOR, arrested in his retam from attending the Master, discharged in the 

original action and subsequent detainers. 
The proper course is an Order upon all the Plaintiffs to discharge him. 

A MOTION was made by a solicitor, who had been arrested upon 
his return from attending the Master, that he migfit be discharged in 
the original action, and also from detainers afterwards lodged against 
him. 

The Lord Chancellor [Eldon] held him entitled to be dis- 
charged ; but adopted the mode, which had lately prevailed ; 
namely, an order upon the Plaintiff in the action to discharge him ; 
and, that being entitled to his discharge in the original action, he 
^-as also entitled to it in all the detainers ; but still it must be in the 

same way, an order upon all the Plaintiffs. 
[* 599] * Afterwards upon an affidavit of service upon all the 
Plaintiffs the order was made, that all those persons do dis- 
charge him ; the Lord Chancellor repeating, that it was perfectly 
settled, that, if the first arrest is bad, all the detainers lodged under 
that must be so (2). 

See, onie, the note to Moort v. BoofA,'3 V. 350. 

(1) Jonts V. fiSsmjMon, ardt^ 593, and the references ; Rcn/nta v. Fftse, 2 Mer. 
472 ; Dt Carriere v. De Calonne, ante, 4 V. 577, and notes. 

(2) Ante, Ex pcarU King, vol. vii. 312 ; Moon v. BoM, iii. 350, and the note (2)» 
351. 
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LAMPHIR V. CREED. 

[Rolls.— 1808» Juirs 23.] 

A KARRiSD woman, living in trade, not in London, without the interference of 
her hnsband, residing in a different part of the kingdom, advanced money for 
the parchase of a share in the lottery, upon an agreement with the Plamtiff, 
that half should be considered a loan to him ; and they should be jointly con- 
cerned in the adventure. Held, that, the money belonging to the husband, 
the produce was his; and the bill was dismissed (a\ 

This bill was ffled under the following circumstances : 

The Plaintiff was a pensioner of Greenwich Hospital. The De- 
fendants were a private soldier and his wife. She kept a green-stall 
in Greenwich ; and he resided in a different part of the kingdom ; * 
not interfering in her business. In 1782, Mrs. Creed informed the 
Plaintiff, that she and another woman had agreed to join in the pur- 
chase of a sixteenth share of a lottery ticket ; and applied to him to 
go to town to purchase it. He answered, that he would not do any 
thing for the other woman ; who had used him ill ; but would for 
Mrs. Creed ; and should have no objection to have a share of it 
with her ; if she would lend him the money ; offering to repay it at 
the rate of 5$. a week* out of his allowance of tobacco money from 
the hospital. She acceded to this ; and he bought a sixteenth share 
with money advanced by her. The ticket was drawn a prize of 
20,000Z. They went to town together with a person, named Rice ; 
and were informed at the lottery office, that the prize would be paid 
on the Saturday following ; and upon some question, who 
should keep the share in * the mean time, the clerk advis- [*600] 
ed them to have it cut in halves ; each taking one half. Rice 
prevented that: saying they would setUe about that elsewhere. 
They adjourned to a public-house ; where Rice divided the share ; 
and gave one part to Mrs Creed : keeping the other for the Plaintiff 
by his desire. Mrs. Creed and Rice then went to a bank ; where 
they lodged both parts of the share ; and upon the security of it took 
up 200/. ; of which Rice took 1502. for the Plaintiff ; and Mrs. Creed 
kept the other 501. herself. The Plaintiff never received any part of 
the money from Rice ; who disappeared. The bankers received 
the money upon the share, above 1200Z. ; and laid it out in Ex- 
chequer Bills. Mrs. Creed insisting, that the Plaintiff was never eor 
titled to share with her, and that the 150/. received by Rice for bim 
was only intended by her as a present, the bill was filed. 

The facts above stated were proved by several witnesses for the 
Plaintiff; and declarations of the Defendant were proved ; that she 
had made a man of the Plaintiff; and otiierwise acknowledging his 
equal interest with her. The Defendants did not go into evidence. 

Mr. Richards and Mr. Johnson for the Defendants, before the 
Plaintiff's evidencfe was read, took the objection, that, the purchate 

(a) Sec Q Story, Eq. Jur. § 1387 ; Story, Partnership, § 11 
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being made with the money of the hnsband, he was entitled to the 
produce* 

Mr. Romilfy and Mr. HaU for the Plaintiff answered, that the 
Defendants were not entitled then to make the objection ; and in- 
sisted, tliat under circumstances the Plaintiff must have the benefit 
of the contract. 

The Master of the Rolls [Sir William Grant[ dismissed the 
bill without costs ; observing, that the Plaintiff's case would 
[*601] amount to this ; that the wife might bind her husband; 
and make him a mere creditor ; that the question was, 
whether he was bound by such a partnership, entered into upon 
his part by his wife ; and the share, the moment it was purchased 
with his money, became bis ; unless he chose to assent to the part- 
nership. ^ 

That tifeme eovtrU is not under a total disability to contract, but that the hus- 
band's silent assent may render an agreement entered into by the wife oblisatoiy 
upon him, see Bounfor v. Peahc^ 2 Freem. 215; and a husband may be concluded 
by the receipt of hu wife ; when he has been in the habit of permitting her to 
pay and receive money, (Seaborne y. Bladuton, 2 Freem. 178,) or by her admis- 
sion of demand due in respect of a business which she has been in the habit of 
conducting: Clifford v. Btiiion, 1 Bingh. 200. For k feme coverte may be the 
attorney of her husband ; (Crcyker v. ParrtU^ 2 Freem. 19;) and an action of in- 
dehiiahit assumptU may be maintained against a husband for money lent to his 
wife, provided the declaration consist of the proper counts, and contain an express 
allegation (and .the averment can be proved) that the money was lent to the wife 
at the request of the htisband : Stephenson v. Hardly 3 Wils. 388 ; Stone v. M*Mnr, 
4 Price, 50. 



ROBINSON V. LORD ROKEBY. 

[1803, June 21, 28.] 

Since the Union with Ireland, Irish Peers, with the exception of those who are 
members of the House of Commons, are entitled to every privilege, except 
sitting in the House of Lords, and therefore to the letter missive. 

Mr. Habv£t for the Plaintiff moved for liberty to amend the bill 
by substituting a prayer for the letter missive to the Defendant, an 
Irish Peer, instead of that for a Subpcena ; suggesting, that since 
the Union an Irish Peer is entitled to the letter missive. 

The Lord Chancellor [Eldon] conceived, that an Irish Peer is 
now entitled to every privilege, except that of sitting in the House 
of Lords ; unless he chooses to waive it, in order to sit in the House 
of Commons ; and afterwards having looked into the Act (1) made 
the order ; declaring, that Irish Peers, with the exception of those, 

(1) Stat. 39 & 40 Geo. IIL c. GT. 
VOL. vin. 28* 
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who are members of the House of Commons, are entitled to the let- 
ter missive (1). 

The right to a '' letter missive,'' instead of a m&fMBno, is the privilege of peer- 
age, not privilege of Parliament In this respect, therefore, there is no distinction 
between English, Scotch, and Irish peers : Lord MiUingloun v. The Eari of 
Portmonj 1 Yes. & Bea. 420. 



PORTIER V. DE LA COUR. 

[1803,Juwe90,25.] 

Defendant submitting to exceptions, is not entitled to farther time under the 
General Order, 23d January, 1794 ; having previously had three orders for 
time, consenting to a Serjeant at Arms, as required by that order. 

The bill was filed in Michaelmas Term. The Subpoena was re- 
turnable on the 27th of November ; and was served on the Defend- 
ant in London on that day. On the 8th of January an attachment 
issued. On the 10th of January the Defendant obtained the first 
order for time, the usual order for one month. On the 
* 18th of February a second order was obtained for three [* 602] 
weeks. That order having expired on the Uth of March, 
and no answer being filed, another attachment was sealed on the 
16th : but, before it could be executed, another order, dated the 
16th of March, was obtained for a fortnight : the Defendant sub- 
mitting, according to the General Order (2), that a Serjeant at 
Arms should go against him, if the answer was not put in within that 
time. On the 19th of April an answer was filed. On the 12th of 
May exceptions were filed ; which on the 23d of May were referred 
to the Master. Three warrants were taken out : but the Defendant 
did not attend ; and on the last day, the 3d of June, he submitted 
to answer. On the 14th of June the Defendant obtained an order 
for a month's time to put in his farther answer, upon a suggestion, 
that he was not in contempt. 

Under these circumstances the Plaintiff moved, that the order 
made on the 14th of June may be discharged ; and that the Ser- 
jeant at Arms may go, as on a commission of rebellion returned 
non est inventus ; pursuant to the order, made the 16th of March : 
the Defendant being in contempt; not having answered the bill 
within the time allowed by that order. 

Mr. Pemberton in support of the motion insisted, that the Defend- 
ant was in the same situation exactly, as if no answer had been put 
in : an insufficient answer being no answer. 

Mr. Steele for the Defendant. — ^The effect of the third order for 



s 



Lord MUsingtoun v. Earl of Porlmore, 1 Ves. & Bea. 419. 
23d January, 1794 ; 4 Bro. C. C. 544, [note (1) ;] antCj vol. ii. 270, and the 
note. 
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time is merely, that, if the Defendant is again in contempt, the 
Plaintiff, instead of b<^nning with the process of attach- 
[* 603] ment, ibc, which affords means of * delay, has leave from 
that time to commence with a Serjeant at Arms ; and if 
the answer put in under the General Order is insufficient, he is en- 
titled to one order for time. 

The Lord Chancellob [Eldon]. — ^If the Defendant's construc- 
tion is to be put upon his order, it might as well be struck out of the 
book. The Defendant applying the third time, and coming under 
the consent, that the Serjeant at Arms shall go, if the answer is not 
put in, would have nothing to do in answering the bill but to admit 
the Plaintiff to be executor and deny combination. Then upon ex- 
ceptions to the answer they must be allowed ; and if he applies for 
time to answer the exceptions, he is according to an implication from 
the second passage in the order to have farther time. The con- 
struction of that passage must be, that, where a person having an- 
swered without coming under the terms applies for time to answer 
exceptions, he^ shall come under the terms upon the second applica- 
tion ; and it was not intended, that the Defendant should apply 
three times : the third time coming under the terms ; and in that 
case putting in an insufficient answer : and putting himself exacdy 
in the same situation, as if he had put in an answer, and there had 
been no such third application. That would defeat the whole nde. 

June 25th. The Lord Chancellor [Eldon] — ^In Gregor v. Lord 
Arundel (1) the construction, which the Plaintiff contends for, was 
given to this order upon consideration and conference with the Mas- 
ter of the Rolls ; and in a case in Dickens (2) farther time 
[* 604] being given upon consenting to a Serjeant at Arms, * in 
case the Defendant should not put in his answer by the 
time, and the answer being reported insufficient, and the Defendant 
neglecting to put in a farther answer, a Serjeant at Arms was or- 
dered. 

Upon the particular circumstance, that the Defendant's Counsel 
and Solicitor were ill, a week was allowed on payment of costs. 

See, antCj the note to the *^nonymous com, 2 V. 270. 

(1) Ante, 87. 

(2) CoufUea of iMmdondeny v. Comthwaitey 1 Dick. 285. 



1803.] BARNES V, PATCH. 604 

BARNES i;. PATCH. 

[Rolls.— 1803, Junk 20, 27.] 

The word ** estate" in a Will, nnleBs qualified, passes both real and personal 

estate (a). 
Under a disposition by Will to A.'8 and B.'s families the children are entitled, 

exclusive of their parents, and per Capita, 

Joseph Jefferson by his Will, dated the 4th of February, 
1792, and duly attested to pass real estate, made the following dis- 
position : 

<< I Joseph Jefferson of sound mind and memory do for many 
reasons make and declare this my last Will and Testament, but prin- 
cipally to secure what I may die possessed of to the use, advantage, 
and comfort, of those, for whom I entertaio a regard or have been 
the instrument of introducing to the wants of this world ; esteem- 
ing, and I hope with propriety, the law of nature paramount to all 
others." ' 

The testator then, after directions for the settlement of his ac- 
counts and his funeral, gave to his brother John Barnes an annuity 
of 5Z., during his natural life ; to his god-daughter and niece Char- 
lotte Barnes 200Z., to be paid on her marriage, and 8/. per annum. 
Then after some legacies he proceeded thus : 

^< 8th. Unto my illegitimate children Thomas Jones Jefferson, at 
present with my brother Robert, and Arabella Jefferson, 
as yet at Bencoolen, but ordered *home in my letters per [*605] 
Wycombe, the whole residue of my estate to share and 
share alike, he to be settled with by executors hereinafter named on 
the 12th of September, 1806 ; and' she on the 13th of September, 
1808 ; on which days they will be reciprocally twenty-one years of 
age. They are declared heirs of each other in case of death before 
that time ; and in that case Robert Nicholson's legacy to be augment" 
ed to lOOOZ. ; and should both happen to die before of age then 
Robert Nicholson to have 5000/., and the remainder of my estate to 
be equally divided between brother Lancelot's and sister Esther's 
families increasing brother Robert's annuity to 30/. a-year." 

The testator died soon afterwards ; leaving Lancelot Jefferson, 
his eldest brother, heir at law ; who has eight children. His sister 
Esther Barnes died in his life-time ; leaving ten children. The two 
natural children of the testator died under the age of twenty-one un- 
married and without issue. 

The bill was filed by the children of Esther Barnes, to have the 
Will established, the legacies paid, and the residue distributed among 

(a) As to the foice of the word ''estate,^ see CkurddU v. Dibhm^ 9 Sim. 447; 
Ram on Wills, sec. 6, p. 119, a seq. ; Middle v. Try, 6 Madd. 270 ; Hodgden ▼. 
Uoydy 2 Bro. C. C. (Am. ed. 1844,) 539, note (4); Joatdyn v. Hutchinionj 21 
Maine, 339 ; GiMreif v. Humphrey, 18 Pick. 537 ; Pra»er v. Hamilton^ 2 Desaiis. 
573; Cruger v. J%»tean2, 2 Desaus. 422; Huxtep v. Brooman, 1 Bro. C. C (Am. 
ed. 1844) 437, and note (1). 
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the Plaintiffs and the children of Lancelot Jefferson, per capita^ viz. 
in eighteen shares. 

The Defendant Lancelot Jefferson by bis answer insisted, the 
real estate, of which the testator was seised in fee, did not pass by 
the Will ; but descended to him as heir ; and that the residue of the 
personal estate is divisible, not jper capita, but jper stirpes ; one moie- 
ty between the Plaintiffs; and the other between the Defendant and' 
bis children ; the Defendant claiming one ninth part, and an annuity 

of 5/. given him by the Will. 
[* 606] * The children of Jefferson insisted, that the real estate 
passed by the Will ; and claimed one moiety of the resi- 
due of the personal estate. 

Mr. Richards and Mr. BeU, for the Plaintiffs. — ^The intention was, 
that the children of each stock should take per capita ; and the 
brother Lancelot is excluded from the bequest to his family. There 
have been several cases upon that word : but upon this Will it clear- 
ly must mean children; and cannot include, the parent, or those 
within his walls, generally. 

Upon the next question, whether the real estate passed, it is in- 
cluded in the Will, though not directly. The introductory part 
shows the intention to dispose of all the property he had in the world. 
The word " estate," has often been held to pass real, as well as per- 
sonal, estate ; and the expression ^' Heirs to each other," seems to 
point to real estate. 

Mr. Benyon, for the Heir. — ^There are no words sufficient to disin- 
herit the heir. In Doe v. BiLcJcner (I), there was a much stronger 
introductory clause ; which however did not prevail. So in Small 
v. Allen (2) Lord Kenyon would not permit the general words <<all 
the worldly estate," &c. to have effect against the heir. The gen- 
eral words in this Will mean what remains after the bequests ; which 
are personal estate. 

Upon the question, whether Lancelot Jefferson is himself to take 
under the bequest to his <^ family," that is a word of general sig- 
nification ; which in common parlance must comprise his wife and 

himself. 
[* 607] * Mr. PembertoUy for the children of Lancelot Jefferson, 
insisted, that they took per stirpes, according to Wythe v. 
Thurlston (3), and Royle v. Hamilton (4) ; and the father cannot 
take with tnem ; the bequest being to the children, exclusive of the 
parents. 

The Master op the Rolls [Sir William Grant]. — ^The only 
construction is, that by the word " family " children are meant (5) (a) ; 

(1) 6 Tenn Rep. 610. 

(2) 8 Term Rep. 147. 

(3) Amb. 555 ; 1 Yes. 196 ; stated from the Registei's Book in Davenport v. 
'Hanbury, ante, vol. iii. 257 ; see the note, 260. 

(4) ^nte, vol. iv. 437. 

. (5) See the note, ante, vol. v. 164. 

(a) The acceptation of the term " family ^ may be narrowed or enlarged by the 
context of the will, so as, in some instances, to mean children, or in others heir, 
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and if that is the construction, does it not follow, that the division 
must be per capita 1 That constraction excludes the parent As to 
the real estate it is a mere legal devise. 

June 27. The Master of the Rolls [Sir William Grant]. — 
I am of opinion the real estate passes by this will. By the first 
clause, in which he seems to have natural children in contemplation, 
the intention appears to dispose of the whole of his property $ and 
the words are sufficient to carry that intention into execution. The 
words " what I may die possessed of" are sufficient to describe all 
property of whatever description. In Huxtep v. Brootnan (1) the 
words << all I am worth," were held sufficient to pass real estate. 
As Lord Holt said in Tke Countess of Bridgewater v. The Duke of 
Bolton (2), the word '^ estate " is genus generalissimum ; and includes 
all things real and personal. I admit, that has been so qualified by 
the context as to bear a narrower signification (3) ; as in Doe v. 
Buckner ; where the words were held insufficient to carry real estate ; 
not as being of themselves insufficient to pass land, but upon the 
context of the will personal estate only being in contem- 
* plation of the testator. In Shaw v. Bull (4) Lord Chief [* 608] 
Justice Trevor says, generally the words " my estate, the 
residue of my estate," or << the overplus of my estate," may pass an 
inheritance, where the intent is apparent to pass it ; but such intent, 
to carry an inheritance by such words, must be very apparent, and 
necessary to be drawn from the words of the will and circumstances 
of the case ; for if the words be indifferent to real ai^d personal es- 
tate, or may be applied to personal alone, there the heir at law is not 
to be disinherited by the implication of such words or any implica- 
tion at all, but what is a necessary one. But the doctrine of modem 
cases is, that, where there is nothing to qualify the word ^^ estate " 
it will carry real as well as personal estate ; and the contrary inten- 
tion ought to appear, to induce the Court to put upon that word a 
less extensive signification than it naturally bears. In Tllley v. 
Simpson (5) Lord Hardwicke says, ^^ where the Court has restrained 
the word ' estate ' to carry personal estate only, it has been, where 
it appeared to be t!he intention of the testator, that it should be so 
understood." In Hogan v. Jackson (6) Lord Mansfield says, <^ it is 
now clearly settled," that the words ^^ all my estate " will pass every 
thing a man has : but if the word '^ all " is coupled with the word 
<< personal " or a local description, there the gift will pass only per- 
sonalty, or the- specific estate particularly described. 

or it may even include relations by marriage. See 2 Williams, Executors, (2d 
Am. ed.) 818, 819 ; MaeLeroih v. Bacon, anU, 5 V. 168; BlackufeU v. Bull, 1 
Keen, 176; Grant v. Lyman, 4 Russ. 292; 2 Story, £q. Jur. § 1065 6, § 1071. 

(1) lBro.C.C.437. 

(2) 1 Salk. 236. 

i3) Post, Sadler v. Jkamer, 617; fFoUam v. Kentcorthy, vol. ix. 137. 
4 12 Mod. 592. 
5) 1 Term Rep. 659, n. 
6) Cowp. 299; see page 306. 
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In this Will there is nothing to qualify the word << estate." Taken 
in its largest signification it means all the property. He had already 
disposed of part. Then the whole residue he gives to his illegittmate 

children ; that is, every part he had not already disposed of. 
[* 609] * Some stress was laid on his declaring them heks of each 

other. It is possible, that word was not used in a deter* 
minate sense : but it is enough to say, there is no expression in the 
whole Will to show, he used the word ^^ estate" in a less extensive 
signification than that it naturally bears. That entitles the children 
to the whole real estate ; which then goes in the same way as the 
personal property. 

1. As to the variouB constructions which the word "^ family " may recei?e, 
according to the context of the will in which it is found, and the subject of dispo- 
sition, see, atdt^ notes 5 and 6 to Brovm v. HifcgSj 4 V. 708. 

2. That, by a gift of a testator's ^ estate," afi nis estate, real as well as personal, 
may pass, if the will contain no other passi^fe inconsistent with such a construc- 
tion, see note 4 to RtuHdeigh v. MuterSy 1 V. 201. 



FRITH, Ex parte. 

[1803, June 29.] 

UifDER the Statute, enabling tenant in tail of land to be purchased to take the 

money, the Court takes care, that the fund is clear. 
To obtain the order under that act in Term the application must be made in time 

sufficient to admit of a Recovery. ^^ 

This petition was presented under the late Act of Parliament (1) 
by a person entitled to an estate tail in lands to be purchased under 
a settlement, to have the money paid without a recovery. 

The Lord Chancellor [Eldon] approved the course, that had 
been taken (2) upon this act ; according to which the Court takes 
care, that the fund is clear ; and for that purpose desired to see the 
settlement. 

His Lordship also said, a petition of this kind should never be 
heard upon the last day of Term ; but, to obtain the order in Term, 
the application must be made at such time in the Term as to give 
sufficient time for a recovery to be suffered. 

See, anUf the note to Binford v. Bawden^ 1 V. 512. 

(1) Statute 40 Geo. IH. c. 56. 

(2) AnUy Ex parte Bennet, Ex parte Dolman^ Ex parte Hodga, vol. vi. 116, 
576; Loidon v. Lototan, v. 12^ n.; and the note, i. 512. 
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BENNETT v. ABURROW. 

[1803, July 1.] 

Though to efiect the execution of a Power by Will a direct reference to the 
Power 18 not neceflsaxy, the intention must distinctly pcnnt to the subject of it; 
as if something is included, which the testator had not otherwise than under 
the Power ; and part of the Will, unless applied to it, would be wholly inope- 
rative (a). 

Bt the marriage settlement of William Aburrow and Mary Ham- 
mond, dated the 18th of April, 1775, it was agreed, that 
* William Aburrow should transfer 3000/. 3-per cent. Con- [* 61 0] 
solidated Bank Annuities to the Plaintiffs upon trust after 
the marriage to permit William Aburrow to receive the dividends 
for his life : and after bis decease, in case his said intended wife 
should survive him, to permit her to receive the dividends for her 
life; and after the decease of the survivor to transfer the said 
3000/. stock, and the interest, dividends, and other profits, there- 
of unto and amongst the sons and daughters of the saidi William 
Aburrow and Mary, his intended wife, and the children of such sons 
and daughters, in case any or either of them should be then dead, 
leaving issue, as therein mentioned ; and in case there should not 
be any child or children, or any issue, &c. living at the decease of 
the survivor, or all should die, the sons under twenty-one, without 
leaving issue, the daughters under that age and unmarried, then the 
Plaintiffs, their executors, &c. should transfer said 3000/. stock to 
such person or persons, and in such manner, shares and proportions, 
as said William Aburrow should in or by his last Will and Testa- 
ment in writing or by any other writing to be signed by him in the 
presence of and attested by two or more credible witnesses direct, 
limit, and appoint; and that in default of such direction, &c. the 
Plaintiffs, their executors, &c. should at the decease of the survivor 
of William Aburrow and Mary, his intended wife, transfer the same 
to and amongst such of the next of kin of William Aburrow as 
should be living at his decease. 

The marriage took place; ^d the stock was transferred ac- 
cordingly. 

William Aburrow by his Will, dated the 12th of August, 1777, 
and attested by four witnesses, gave to his said wife a messuage and 
lands in Fareham, for and during her widowhood, and 
*lalso the suix^ of 100/., to be paid at the end of three [*611] 
months after his decease, and also an annuity of 150/., to 

(a) See note (a), to Mac Ltroth v. Bacon, ante, 5 V. 159; MtnruH^ v. Horion^ 
ante, 7 V. 391 a, note (h) ; 4 Kent, (5th ed.) 334 ; Jtndrem v. Emmal^ 2 Bro. C. C. 
(Am. ed. 1844,) 297, note (1), 304, note (c); Sugden, Powers, (4th Lond. ed.J 287, 
288, 289; Stemdoi v. Skaiden, anU, 2 V. 589, and note (6); Bradith v. (Hbhs, 3 
John. Ch. 551 ; Blaggt v. JUtZet, 1 Stoiy, C. C. R. 426, 445; jmomey General v. 
Vigor, ante, 256, note. 
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be issuing out of all his messuages, lands, tenements, and heredita- 
ments, during her widowhood ; but t!iO clear yearly value of the 
said messuage and lands was to be considered and go as part there- 
of. Then after several legacies, he directed, that his wife should 
have the use during her widowhood, of his chariot and horses, and 
so much of his plate, linen, china, household goods, and furniture, 
and other goods, cattle, chattels, and effects, in and about his dwel- 
ling-house and meadow lands in the said parish of Fareham, not 
therein otherwise disposed of, as she should think proper. 

The testator then proceeded thus : 

<' Item. I give and bequeath unto the said Henry Aburrow the 
elder, James Wilkinson the elder, William Hammond, of the city 
of Winchester, in the said county of Southampton, esquire, and 
Stephen Barney of Fareham aforesaid, gentleman, all the rest, res- 
idue, and remainder, of my monies, goods, chattels, effects, and per- 
sonal estate, whatsoever, and such goods, cattle, chattels, and ef- 
fects, as my said wife shall so have the use of (after her decease or 
marriage, which shall first happen) until the child and children, 
which I shall have by my said wife, shall attain the age of twenty- 
one years, and in the mean time in trust for such child or children, 
whether born in my life-time or after my decease, equally to be ap- 
plied for his and their uses ; and when and as such child or chil- 
dren respectively shall attain such age, I give anjl bequeath the same, 
rest, residue, and remainder, of my said monies, goods, chattels, ef- 
fects, and personal estate, to such child or children, equally to be 
divided amongst them, if more than one." 

The testator then made a similar disposition of all his real estates 
(of very considerable value) to the same persons in trust 
[* 612] ^for his children and their heirs, as tenants in common, 
if more than one, &c. and he declared, that if there 
shall be no such child, or if all such children shall die under the 
age of twenty-one years unmarried, and not having lawful issue, 
then and not otherwise the gifts, bequests, and devises, hereinafter ap- 
pointed, shall take place. He then bequeathed legacies to relations 
and others to the amount of about 5000Z. ; and among them to 
William Mullins 402., and also 100/. for the use of his sister ; and if 
any part should be unapplied at her decease, he to take the same 
for his own use ; to the Defendants Stephen and Geoi^ge Aburrow 
40/. each, and legacies to their children, and an annuity of 20L to 
Anthony Aburrow, deceased, brother to the Defendant George 
Aburrow. After these bequests the Will contained the following 
clauses : 

" Item. 1 give unto such son of the said Henry Aburrow the 
elder, as at my decease or afterwards shall be christened by the 
name of Thomas the sum of 3000/. at his age of twenty-one years 
with interest in the mean time at 3 per cent, per annum, to be ap- 
plied to the use of such son during his minority ; and if such son 
shall die under such age, unmarried and without issue, then so 
much of tlie said interest as shall remain unapplied for his use, shall 
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be pnid to the person or persons then entitled to the rents and profits 
of tLo estate, out of which the same shall have risen and be paid." 

^* Item. I direct my executors and the survivors and survivor of 
them to keep 1000/. stock in the 3 per cent. Consolidated Bank An- 
nuities after my wife's decease, and pay the interest and dividends 
thereof unto the said William MuUins, until he shall have 
a "* child, to be by him lawfully begotten, born ; and then [^613] 
from thenceforth I direct my said executors to transfer the 
said 1000/. stock to the said William MuUins or such child in case 
of his death." Then after some annuities he proceeded thus : 

<< And my will is, that all my moneys and stock in the public 
funds, and all securities for money, and all other my personal estate 
(except my plate, linen, household goods and furniture) shall be 
first applied in discharge of the several legacies and annuities here- 
inbefore given and directed to be paid ; and as to so much as the 
said moneys, stock and securities shall not be sufllicient to pay, I do 
hereby charge the sapie on my real estates hereinafter particularly 
mentioned to be charged therewith : " 

Then, after the usual powers of entry and distress for securing 
the payment of the annuities, giving another legacy, devising an es- 
tate, and giving his chariot and horses, and the plate, linen, and ef- 
fects, of which his wife should have the use, as aforesaid, and all 
other his plate, linen, china, &c. unto the person or persons, who 
would be entitled to the residue of his personal estate, and in the 
like proportions: <<Item. After payment of all and every the l^a- 
cies and sums of money hereinbefore given, bequeathed, and di- 
rected to be paid, and subject thereto, I give and bequeath all the 
rest, residue, and remainder, of my monies, goods, chattels, and ef- 
fects, and personal estate whatsoever, unto the said Henry Aburrow, 
the father, William, his son, and Thomas, his son (if such shall be 
living at the end of one year after my decease) and the said Edward 
Aburrow of Hambledon aforesaid : (that is to say) unto the said 
William and Thomas and each of them two sixth parts, 
and unto the said Henry, father, *and Edward, and each [* 614] 
of them one sixth part, thereof: but if there shall be then 
no such son as Thomas, then the same shall be divided between the 
said Henry, tlie father, William and Edward : (that is to say) the 
said William shall have one moiety thereof; and the said Henry and 
Edward shall have the otiier moiety thereof equally between them." 

The testator then devised the real estate, before given to his wife 
during her widowhood, to his trustees after her marriage or death ; 
in trust to permit WjUiam Aburrow and such other persons or per- 
son, as shall from time to time be entitled to the rents and profits of 
the residue of his said real estate, to receive the rents, &c. until 
Henry Aburrow shall have a son born, which shall be christened by 
the name of Thomas ; and then he gave the premises, so given to 
his wife, to the said Thomas Aburrow, and the heirs male of his 
body : and if no such son should be born, or if he should die under 
twenty-one; unmarried and without issue, to William Aburrow, and 
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such other person or persons as shall be from time to time entitled 
to the residue of his real estate. He t'-cn devised the remdue of 
his real estate to William Humphreys and Thomas Bowley, their ex- 
ecutors, &.C. for one thousand years ; on trust by the ways therein 
mentioned to raise and pay such and so much of the several sums * 
of money and annuities before given and directed to hp paid as his 
moneys, goods, &c. and personal estate, before made liable to the 
payment thereof, shall not be sufficient to pay ; and subject to such 
term he devised the said residue of his real estates to the said Wil- 
liam Aburrow for life, and his first and other sons, in tail male, in 
strict settlement ; with several remainders over, and the ultimate re- 
mainder to William MuUins in fee. 
[*615] *The testator appointed Henry Aburrow, the elder, 
James Wilkinson, the elder, and Stephen Barney, his ex- 
ecutors. By a codicil of the same date he disposed of part of the 
plate and linen after the death or marriage of his wife ; gave some 
other legacies ; and added Edward Aburrow of Hambledon and 
William MuUins as executors. He died in 1778; leaving his widow 
surviving. The bill i^as filed by the trustees of the stock under the 
settlement, to have the rights of the different parties ascertained. 
The Master's Report, made under a decree directing inquiries, 
found, that the Defendants Stephen Aburrow and George Aburrow, 
and Anthony Aburrow, deceased, brother to the Defendant Geoige 
Aburrow, would have been the next of kin of the testator at his de- 
cease, in case he had been unmarried ; and that the testator died 
possessed of 800/. Bank 4 per cent. Consolidated Annuities 1762, 
and 4233/. 6s. 8d. ^nk 3 per cent. Consolidated Annuities. The 
cause coming on for farther directions, the question was, whether 
the power was executed by the Will. 

Mr. CooTcty for the Defendants claiming under the Will. — ^The 
construction of this power must be liberal. The property was orig- 
inally the testator's. It would pass by a general bequest ; as he had 
the absolute, uncontrolled, power over it. But he has expressly di- 
rected his executors to keep 1000/. Stock in the 3 per cent. Consol- 
idated Bank Annuities after the decease of his wife for a particular 
legatee ; which shows an allusion and reference to the power. 
There is no occasion for an express reference to it ; if an intention 
to execute it is intimated ; which must be inferred in this instance 
from the disposition of property to an amount greater than the 
assets will answer, and that direction to let 1000/., part of the stock, 

remain. 
[* 616J « Mr. Steele and Mr. Newland for the next of kin of the 
testator. — ^The Court does not endeavor to find out, that 
the words are capable of being applied to the subject of the power. 
On the contrary, unless the subject is pointed out, and the power 
noticed in the appointment, if the instrument can be satisfied by any . 
other means, the Court will not include the subject of the power, 
merely because the words are sufficiently comprehensive to include 
it. This is always treated as a question of intention ; and it is now 
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decided, that though a reference to the power is not necessary, there 
must be something upon the face of the instrument showing the in- 
tention plainly. As to the effect of the disposition of the 1000/. 
stock after the death of the wife, Andrews y» Emmot (1) cannot be 
distinguished from this case. There are other subjects suflScient to 
answer the purposes of the Will. 

The Master of the Rolls [Sir William Grant]. — ^This is 
always a question of intention, whether the par^^ meant to execute 
the power, or not. Formerly it was sometimes required, that there 
should be an express reference to the power. But that is not neces- 
sary now. The intention may be collected from other circum- 
stances ; as, that the Will includes something the party had not 
otherwise than under the power of appointment ; that a part of the 
Will would be wholly inoperative, unless applied to the power (a). 
There is nothing of that sort in this case. No description of prop- 
erty is disposed of, that there is not something to answer. The 
only peculiar circumstance is the 10007. stock given after the wife's 
death to Mullins. Upon that it is sufficient to say, the same cir- 
cumstance in Andrews v. Emmot produced no such consequence. 

SxE, ofifo, note 5 to BUxkt v. Bunbtoy, 1 V. 194, and note 4 to Slandcn v. SEoii- 



SADLER V. TURNER. [*617] 

[Rolls.— 1803, Jult 4.] 

Bequest of the testatoi's fortune in India not extended under the general words 
^temporal estate" in the introductory part of the Will to proper^ in England, 
part remitted from India between the Will and the death, ana some in its pas- 
sage to England at his deatl) (by 

Two of the executors being clearly trustees by the effect of directions annexed 
to their appointment, all the executors are trustees for the next of kin pf the. 
residue undisposed of (c). 

Legacies of a diamond ring to one, and of fUOOL each to some of the others for 
mourning rings, as a token of af^iction, &c. would not make the ezecuton 
trustees TiA. 

The Court did not call in the property of an infant, upon security in India ; the 
Master reporting it to be for his benefit, that it should remain (c). 

In February 1797 Samuel Turner, who had for many years been 
in the East Indies in the capacity of a captain in the service of the 

(1) 2 Bro. C. C. 297; ante, Mmnock v. HorUm^ vol. vii. 391, and the references 
there. See Standen v. Standtn^ ii. 589, and the note, 594. , 

(a) See Sugden, Powers, (4th Lond.ed.) 287, 288; Wigraro, Intenwet Wills, p. 
43, pL 53; Lems v. LlcweUyn, 1 Tarn. 104; J^apier v. J^apiar, 1 Sim. 28. 

{b) See Muddle v. Fry, 6 Madd. 270. See also the cases cited in note (a), to 
Bamea v. Patchy anU, 004. 

(c) See MUnea v. Steter, ante, 295, note (5) ; Bennet v. BatcheUor, ante, 1 V. 68, 
note (a); J^ourse v. Findi, ante, 1 V. 344, note (a); JVMeft v. Murrey^ anU^ 5 V. 
158, note (a); Urqvhart v. Kinfr, anie, 7 V. 225, note (a). 

(d) 2 Mftcpherson, Infants, (Lond. ed. 1842,) 268-270. 
VOL. VIII. 29 
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East India Company, and was then resident at Calcutta, being about 
to return to England, by his WiU, attested by three witnesses, made 
the. following disposition : 

'^I Samuel Turner,^ of Calcutta, in the province of Bengal, being 
about to depart for England, do make and ordain this to be my last 
Will and Testament in manner following. I desire to be interred at 
the discretion of my executors hereinafter named. My temporal es- 
tate I dispose of in^e following manner : to my sisters, namely, 
Mrs. Chester, wife of Dr. Chester, Mrs. White, wife of Dr. White, 
and to Mrs. Sadler, wife of James Sadler, I give lOOOZ. each for 
their sole use and benefit, which legacies I direct to be paid as soon 
as my property in India shall be realized in England ; and I do far- 
ther direct, that all such real property as I may possess at the time 
of my decease be sold as soon as conveniently may be, and the 
amount to be divided between my three sisters above named share 
and share alike, and that the receipts of my sisters for all moneys 
notvnthstanding their coverture shall be good and sufficient discharges 
to my executors. To my cousin Elizabeth Warren I give 1000/., when 
she shall attain the age of twenty-one years, or, in case she shall 
happen to marry before that period, I will, that this sum be paid on 
the day of her marriage. I ^ve and bequeath to my dearly esteem- 
ed friend John White of Calcutta, Esq. and his wife Matilda White, 
and to my dear and valued friends George Wroughton of Doncaster, 

and his wife Mrs. Diana Wroughton, the sum of 200L 
[*618] each for a * mourning ring; which trifle though of small 

value I request their acceptance of as a testamonial not 
only of the sense I entertain of their attention to my children but as 
a token of my personal affection and regard for them. To Geoige 
Nesbit Thompson, Esq. I bequeath my diamond ring. To my faith- 
ful and affectionate companion Sazda Khawna Sakeba, the mother 
of my children, I give the house situate in CopauUy Tollah in Cal- 
cutta, which I purchased for sicca rupees 4100, free of all rent, for 
the term of her natural life ; and after her death I direct that the 
' same be sold for the benefit of my children ; and I do farther wiD, 
that the sum of sicca rupees fifty be paid monthly to the said Sazda 
Khawna Sakeba for her support as long as she shall live, and that a 
fund be appropriated expressly for this purpose by my executors in 
India, so as to produce such a monthly income, before they shall re- 
mit the whole of my fortune to England. To my natural and loved 
children Samuel Charles Turner now aged eight years and upwards, 
and to Diana Denton Turner aged ten years and six months, both 
living under the care of my good friends Mr. and Mrs. Wroughton 
and George Nesbit Thompson, Esq. I bequeath the residue of my 
fortune in India, as well as the sum of 6500if. in England in the 5 
per cent. Consolidated Annuities, now standing in the joint names 
of Warren Hastings, Esq. and Messrs. William and Thomas Raikes in 
trust for me ; to be divided equally between my two children above 
named share and share alike as soon as they shall attain the age of 
twenty-two, and, if either should die before their attaining such age, 
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I then direct, that the whole vest and go to the survivor. I nomi- 
nate and appoint James Sadler, George Nesbit Thompson, and 
George Wroughton, my executors in England ; and request of them 
to superintend the education of my two children ; and I also nomi- 
nate John White, Esq. of Calcutta, and Charles Fuller Mar- 
ty n, Esq. of Calcutta * my executors in India ; and do di- [* 619] 
rect my said two last-named executors to remit to England 
through the Company's Treasury all such property as I may be pos- 
sessed of at the time of my death, and which property is wholly 
vested in the hands of John White, Esq. in the Government securi- 
ties of India, save and except such a sum as shall produce fifty sicca 
rupees per month for the support of the mother of my children afore- 
mentioned." 

Martyn, one of the executors in India, was one of the witnesses to 
the Will. 

The bill was filed by all the executors ; to have the rights under 
tliis Will ascertained, and the necessary accounts and inquiries ; 
which were directed by a decree. 

The Master's Report stated the real and personal estate of the 
testator in England, and his property in India at the time of making 
his Will, and at his death, on the 2d of January, 1802 ; at which 
time he was possessed of 118,000 sicca rupees in India. Between 
the time of making his Will and hb death the sum of 3237/L was re- 
mitted from India to England ; and paid out of the testator's Indian 
property ; which sum arose from the interest received on bonds and 
notes, of which he was possessed in India, when he quitted that 
country, and from the sale of some of the same bonds and notes 
and other India bonds of the testator, purchased for him, after he 
left the country. At the death of the testator bills on the East India 
Company to the amount of 1225/., according to the Report, were in 
their way from India to England : but it was admitted, that the re- 
port was incorrect in that sum ; one bill only, for 500/. being on its 
passage. The mother of the testator's natural children died 
in 1800. Sophia Denton Turner « also died in the life of [* 620] 
the testator. He was seised of a small real estate in Eng- 
land ; and besides the Bank Annuities had some mortgages and per- 
sonal property, not to a considerable amount, in England. 

The Master farther stated, that it would be for the benefit of the 
Defendant, the infant, that the testator's property in India, bequeath- 
ed to him, should remain in India upon the securities, in which it 
was invested ; on account of the diflference of interest, the loss by the 
exchange, the risk, charges of agency, &c, 

Mr. Lloyd and Mr. fVethereU, for the Plaintiffs, claimed for their 
own benefit as executors, the personal property in England and on 
its passage from India at the death of the testator, exclusive of the 
5 per cent. Bank Annuities, as residue undisposed of. 

Mr. Piggott and Mr. Finch for the surviving natural child of the 
testator. — By this Will the whole personal property is given to the 
natural children ; and the survivor of them is entitled to the whole. 
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The question is, what the testator means by " my temporal estate." 
These words show an intention not to die intestate as to any part 
His property in England at the date of his Will, exclusive of the 5 
per cent, fiank Annuities, was comparatively inconsiderable ; and 
probably did not occur to him, contemplating only what was in India. 
The direction for the appropriation of a fund to answer the monthly 
payment to the mother of these children, ** before they shall remit 
the whole of my fortune," shows, he meant to give the whole ; and 
that this is not a specific bequest of such property as was in India at 
his death, nor a special residue. The particular expressions are only 
descriptive of the situation of the property ; but do not limit the dis- 
position of his fortune, if it should change its place. Can 
[*62l] it be supposed, that "* notwithstanding the dear intention 
in favor of these children as to all the property in India, 
with all the accumulation, if the whole had been remitted, he would 
have died intestate ? 

As to the statement in the Report, that it will be for the benefit 
of the infant to let the property remain in India, it would be a new 
course to permit the whole of an infiEmt's property to remain there, 
out of the control of the Court : especially as the testator has direct- 
ed it to be remitted to England. Where an infieint's property is out 
upon good security, as a mortgage, the Court will upon a special 
representation permit it to remain ; but not, unless it is under the con- 
trol of the Court. This would be a new course of management of 
an infent's property. 

The Master of the Rolls [Sir William Grant]. — ^How so ? 
Does the Court necessarily call in mortgages in Ireland or Scot- 
land? 

Mr. Richards and Mr. Fonblanque, for the Next of Kin. — ^This b 
an equitable intestacy as to the property in England, and what had 
left India, before the death of the testator : 2dly, the next of kin are 
entitled to that property ; and not the executors : 3dly, the legacies 
are to be paid out of the property in India, and not that in En^and. 
It b impossible to say, he has bequeathed hb personal estate in Eng- 
land beyond the 6500if. Bank Annuities. The effect of the words 
<< temporal estate " has been much restrained of late. But thb Will 
has the additional words <<in the following manner;" and proceeds 
to specify the particulars ; omitting entirely part of the property in 
En^and. AU therefore cannot be intended; and there b a dear 
intestacy as to part Upon the Will be could not mean to give any 
property in India except what should be there at the time 
[* 622] the * Will would operate ; and it would be a great strain 
to say, that by what he calls lib fortune in India he meant 
that, which was remitted to England. If he had sent all his fortune to 
England, leaving nothing in India, the effect must have been, that 
the children would have been disappointed. That would have been 
an ademption ; as if a library at A. was given ; which was afterwards 
removed to B. 

Upon the question with the executors, where there are severe 
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executors, all must be entitled beneficially, if one is; and if one is 
not so entitled, neither are the rest : White v. Evans (I). The two 
executors in India are clearly trustees. They are to remit all the 
property to England. Some of the executors have legacies given to 
them, as a reward for their attention to his children, and a mark of 
his regard. That toust defeat their claim of the residue. Another 
is necessarily excluded ; being a witness to the will. 

Tjie legacies are to be paid out of the property in India, under 
the direction to pay them, as soon as the property in India shall be 
realized in England ; which must mean the property in India at the 
time of his death ; and that those legacies are to be paid in En^and, 
when that property is remitted. That provision is not merely for 
the convenience of the estate ; but as selecting a fund ; when suffi- 
cient shall be remitted. . 

Mr. Lloyd, in reply. — ^No expression, importing a trust, is an- 
nexed to the appointment of executors ; as in White v. Enam ; 
where one had a legacy expressly for his care as executor. The 
ground, upon which unequal legacies do not raise a trust as to the 
residue against the executors, is, that they may be sure of 
* having those legacies in all events ; whereas the residue [ *623] 
would be liable to survivorship. These legacies of rings 
cannot have the effect of making thjem trustees. They are not leg- 
acies given for any trouble in the execution of the trust, but express- 
ly from affection and regard for them. The executors in India are 
to remit for the particular purpose of paying these l^acies ; but that 
raises no inference with respect to the surplus, that they are to take 
the office only. There is no instance of excluding an executor from 
the residue, because he was a witness to the wiU. 

The Master of the Rolls [Sir William Grant]. — ^This will 
can operate only with regard to the property in India at the death of 
the testator, and the Bank Annuities. Supposing the words taken 
as words of description ; yet nothing can pass but what he has des- 
cribed. The expression of intention alone will not do, unless some 
words actually disposing of the property can be found. I do not 
think, the legacies, or the mode of giving them, would determine 
the question between the executors and the next of kin. But there 
is sufficient, with regard to the two Indian executors, to show it was 
to be a mere trust. Can I hold, that the three English executora 
take, and the two Indian executors are excluded ? It is evident 
from the description of the duty of the latter, that they are meant 
merely to perform that duty. It amounts to saying, that is the pur- 
pose, and the only purpose, for which they are appointed. The in- 
stant they have done that, they have discharged the whole duty im- 
posed upon them. In De Mazar v. Pybus (2) we claimed for the 
bankers the residue ; and it was taken for granted, that, if there was 

(1) .Me, YoL iv. 21; JHtZnet v. SHaUr, anie^ 205. Upon the ^eneial ooestion 
between the execaton and next of kin, see Atffteff v. Murrmfy vh 149 ; Urquhart 
V. King, viL 225, and the note, i. 3B2. 

(2) .^nfe, vol. iv. 644. 
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a foundation for that claim, all the executors in all the difierent 

countries must have been entitled. This is new : but upon 

[* 624] the * whole the Indian executors cannot claim ; and I 

think it a necessary consequence, that the others cannot ; 

for if one is a trustee, all must be trustees. 

The legacies of 1000/. are clearly general legacies. There is nothr 
ing to make them specific, out of the property in India. For the 
convenience of his estate he says, ihey shall not be paid, till his 
property in India is realized in England. Suppose all had been re- 
mitted, except a very small sum ; must these legacies have failed ? 
His property in India would have been remitted ; and the legacies 
are given. They are therefore general legacies : but for the conve- 
nience of the estate the legatees are to wait till his affairs shall be 
arranged, and the property remitted. It is very possible he did not 
suppose there would be any fund, except what was in India : but 
that will not tie it down, and make these legacies specific (1). 

Declare, that so much of the testator's property as was remitted 
after the Will and before the death of the testator, and what was 
upon its passage at his death, is to be considered property not in 
India ; and therefore not disposed of; and as to the rest of the prop- 
erty, beyond the 6500/. Bank Annuities, that there is also an 
intestacy as to that ; and that these legacies are to be paid out of 
the general personal estate. As to the mistake in the sum on its 
passage from India, let the Master review his Report. 

' 1. That a testator's intention to dispose cannot amount to an actaal disposition, 
unless, perhaps, in favor of a charity, see and compase the note to Dretkridt v. 
Hall, 1 V. 396, and note 7 to Moggndgt v. ThadupeU, 1 V. 464. 

2. As to the rule, that whenever one executor is a trustee with respect to the 
residue of his testator's assets, of which no disposition has been made, there his 
co-executors must also be trustees ; see note 1 to IfkUe v. Evans, 4 V. 21. 

3. With respect to the distinctions chaiacterizing general, specific, or demon- 
strative legacies, see the note to Coleman v. CoUmanj 2 V. 639. And that a 
Court of Equity always inclines to consider a legacy to be pecuniary and general, 
rather than specific, where the testator's intent is at all doubtfiil, see note 2 to 
Chaworih v. Beedi, 4 V. 555. 

4. That exccutois are not bound, nor will the Court think it expedient, to call 
in assets standing out on advantageous and secure terms, see note 1 to Sitwdl v. 
Bernard, 6 V. 520. 

(1) As to specific legacies, see the references in the notes, ante, voL vL 103; in 
Cansianiine v. CkmHanHne, ii. 641. 
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See Answer, 2. 

ADMINISTRATIONop ASSETS. 

See Assets. 
ADVANCEMENT. 
Purchase in the name of a wife or 
child ordinarily not a resulting 
trust ; being considered an ad- 
vancement. 199 
See Assets (Administration 
of), 2, 3. 
AFFIDAVIT.— See Practice, 2. 
AGENT. 
See Injunction, 2. Principal aad 
Agent. 
AGREEMENT. 

1. Under a proviso in a lease to de- 
liver possession, if the premises 
should be wanted for building, 
a demand on the ground of hav- 
ing entered into a treaty is not 
sufficient : otherwise, if an agree- 
ment was alleged. Russell v. 
Coggins, 34 

2. Bond by a father to secure an 
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annuity to his son, until he 
should be in possession of a liv- 
ing of a certain value ; and an 
agreement of the same date, re-^ 
citing the bond, declaring, that 
the son would forthwith enter 
into Holy Orders, and accept 
such living. The Lord Chan- 
cellor expressed a strong opin- 
ion, that upon grounds of public 
policy by the effect of the agree- 
ment the transaction was illegal : 
but the decision was upon the 
' ground, that the son had not 
complied with the condition; 
having received the annuity nine 
years, and being still only in 
deacon's orders, that the annuity 
was determinable by the father 
or his representatives. Lord 
Kircudbright v. Lad^f Kircud- 
bright. 51 

3. Execution of a contract on mar- 
riage by bond, with condition to 
settle all the personal estate, that 
the husband should at any time 
during the coverture be possess- 
ed of. Lewis V. Madocks. 150 

4. Specific performance of a cove- 
nant to make good a gravel-pit 
refused, f^nt v. Brandon. 159 

5. Principle of specific perform- 
ance, diat the legal remedy is in- 
adequate or defective. 163 
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6. Ante, Vol. V. 846. 

Upon appeal the decree affirmed ; 
on the ground, that the evidence 
did not prove satisfactorily, as 
it ought especially in the case of 
married women, that the valua- 
tion was made with 'due atten- 
tion and care. Emery v. Wase, 

505 

7. Mere difference in value, though 
considerable, not of itself a suffi* 
cient ground for refusing a spe- 
cific performance. 517 

See Baron and Feme, 4, 5. 
ANNUITY. 

1. An annuity cannot be set aside 
upon mere inadequacy of price ; 
which can be applied only as 
evidence of fraud. The notion 
of a market price, ascertained 
in the usual way upon the prin- 
ciple of calculation at an insu- 
rance office, is not a just crite- 
rion of the value. Therefore a 
bill to set aside an annuity, the 
circumstances not amounting to 
/raud, was dismissed with costs. 
Low V. Barchard. 133 

2. Jurisdiction in equity to set 
aside an annuity upon legal ob- 
jections. 135 

3. Where an annuity is set aside, 
the purchase-money may be re- 
covered at Law. 136 

4. Stock vested in trustees to the 
uses of a settlement. An an- 
nuity granted by the husband 
out of the dividends, to which 

. he was entitled for life, the trus- 
tees giving a Power of Attor- 
ney to receive the dividends, 
an^ covenating not to revoke it, 

. and to execute any other, &c. 
requires a Memorial ; not being 

. an actual transfer within the 
eighth section of the Annuity 
Act. The annuity set aside 
upon objections to the Memo- 
rial ; particularly in not stating 
the covenant by the trustees. 
As to the objection to payment 
by a draft on a banker, Quare, 
Distinction, whether the draft is 



ANNUlTY--am*tnti«JL 

drawn by the party or a third 
person. No costs : the grantor 
not taking the objection, till the 
consideration was repaid, and 
the chance turned against him. 
Duff V. Atkinson. 577 

See Assets (Administration 
of), 3. 

ANSWER. 

1. An insufficient answer is no 
answer. 88 

2. In a suit for an account an 
answer going no farther than to 
enable the Plaintiff to go into 
the Master's Office is not suffi- 
cient. He is entitled to the ful- 
lest information the Defendants 
can give by the answer, not by 
long schedules, in an oppressive 
manner, but giving the best ac- 
count they can ; stating, that it 
is so ; referring to books, dec. so 
as to make them part of the an- 
swer ; and giving the fullest op- 
portunity of inspection. White 
V. Wittiams. 193 

3. Where an answer is required as 
evidence upon atrial, the court, 
except in a criminal case, does 
not permit the record itself to 
go, but an office copy : unless 
proof of the signature is neces- 
sary. Not granted, where the 
action is by a stranger uncon- 
nected with the suit in Equity. 
Jervis v. White. 313 

See Injunction, 1. Practice, 
4,5,8,9,24. 
APPEAL.— See Practice, 25. 
APPEALS TO THE LORDS. 

See pages 319, 576. 
APPOINTMENT. 

See the Report, ante. Vol. VI. 153. 
The decree affirmed on ap- 
peal. Roach V. Haynes. 584 
See Devise, 2. Power. 
APPORTIONMENT. 

Lease for years by a rector having 
ceased by his death, the suc- 
ceeding incumbent received 
from the lessee a sum of money 
as the rent due for the whole 
year, in the course of which 
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the lessor died. The executor 
is entitled to an apportionment ; 
and a demurrer to his bill was 
over-ruled. Hawkins v. Kelly, 
^ 308 

ARMY (CoHuusioN in). 

See Assets (Administration of), 
3. 

ARREST.— See Privilege. 

ASSETS (Administration of). 

1. The old practice, to administer 
the personal estate before a sale 
of real estate, charged in aid, 
relaxed. Now if the Master 
foresees a deficiency, a sale is 
permitted. 2 

2. Advancement to the eldest son, 
if personal property, must 'be 
brought into hotchpot under the 
Statute of Distributions. Lord 
Kircudbright v. Lady Kircud- 
bright. 51 

3. The purchase of a commission 
in the Army is an advancement, 
to be brought into hotchpot. 
An annuity is an advancement, 
to be brought into hotchpot, viz. 
the value at the date of the 
grant; or ifjt has ceased, the 
payments received; at the op- 
tion of the child. Lord Kir- 
cudbright V. Lady Kircud- 
bright, 51 

4. The widow has no claim upon 
what is brought into hotchpot 
among the children. lb, 51 

5. In the administration of assets 
ordinarily the first fund applica- 
b^ is the personal estate, not 
specifically bequeathed : then 
land devised or ordered to be 
sold for payment of debts ; not 
merely charged : then descended 
estates : then lands charged 
with the debts. The distinction 
is between a mere charge upon 
the real estates, and proposing 
the mode, in which the debts 
are to be paid. 124, 5 

6. Lease-hold estates specifically 
bequeathed to an executor were 
by him assigned as a security 
for his own debt. That assign- 



ASSETS (Administration of)-* 
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ment, no collusion appearing, 
was established against a credi- 
tor. Taylor v. Hawkins. 209 

7. Rule as to the application of 
assets. Where the Will, going 
beyond a mere charge, creates 
a particular fund for payment 
of debts, that shall be first ap- 
plied, in exoneration of descen- 
ded estates, whether acquired 
after the date of the Will, or 
not, and of the personal estate, 
even in favor of the next of kiif, 
taking it for want of disposition. 
Mihes V. Slater. 295 

8. Th^ rule as to the exoneration 
of estates descended by a de- 
vise for the payment of debts 
holds, even though the estate 
devised may be equitable as- 
sets, and the descended estates, 
legd assets. 304 

9. The personal estate can be ex- 
empt from the debts only by 
declaration plain or necessary 
inference. 305 

10. A mere charge upon a devised 
estate will not protect a descen- 
ded estate from being applied 
first. 306 

See Copyhold. Marshalling. 
Revocation, 2. 
ASSETS (Conversion of). 

1. Ante, Vol. V. 388. 

The decree affirmed on a re-hear- 
ing ; the money not being im- 
pressed with a real character, 
and clothed with real uses, im- 
mediately upon the execution 
of the deed was in the event, 
that happened, not considered 
as land. Wheldale v. Par- 
tridge. 227 

2. Money being once clearly im- 
pressed with real uses, and one 
of those uses being for the ben- 
efit of the heir, the impression 
will remain for his benefit ; and, 
to put an end to it, in a ques- 
tion between the heir and execu- 
tor, either the money must 
come to the possession of the 
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ASSETS (Conversion op)— cim- 
tinued, 

person, from, whom they claim 
in those characters, or he must, 
if it is in the hands of a third 
person, do some act, denoting a 
change of intention. ^5 

3. Direction by Will to sell real 
estates, and after the sale to 
pay certain legacies, held upon 
the Will not a conversion out 
and out ; and the surplus pro- 
duce does not pass by an unat- 
tested codicil. 8heddon v. Chadr 
rich, 481 

4. Produce of real estate, convert- 
ed by Will, held to pass only 
where the Will, attested by 
three witnesses, itself treats the 
surplus as comprehended in the 
description under the words 
'' my personal estate ;" and an 
intention is collected from the 
whole Will to give that surplus 
afler payment of the debts and 
legacies, in terms prima fade 
descriptive of personal property 
only, but upon the whole inten- 
ded to pass such surplus. 493 

ASSETS (Equitable). 

A charge makes equitable assets. 
Shiphard v. Lutwidge. 26 

See Assets (Administration 
of), 8. 
ASSIGNEE. 

See Landlord and Tenant, 2. 
ASSIGNEE OP BANKRUPT. 

See Bankrupt. Trust, 3. 
ATTACHMENT. 

See Bankrupt, 1. Practice, 
21. 
ATTORNEY.— See Solicitor. 



B 
BAIL. 

Defendant cannot be held to bail 
a second time for the same cause. 

596 
See Ne exeat Regno, 3, 4. 
BANK OP ENGLAND. 

See Stock, 2. 
BANKRUPT. 

1. Property attached in Jersey be- 
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ing by the laws of that island 
vested in the creditor attaching 
upon confirmation by the Court 
of the island, in the case of a 
bankruptcy it was held, that the 
creditors attaching were entitled 
to hold the property attached 
and to prove for the residue, 
where the act of bankruptcy 
was subsequent to the comple- 
tion of the judicial act, whether 
on the same or any other day ; 
but where the act of bankrupt- 
cy was previous, they could not 
hold against the assignees. Ex 
parte D'Obree. 82 

2. A creditor, who has not received 
dividends under a composition, 
if a bankruptcy takes place, 
and there is no fund separated 
to his use, cannot have those 
dividends out of the bankrupt 
estate, and prove the residue of 
his debt ; but must come in as 
the other creditors at the date 
of the bankruptcy. Ex parte 
D' Olivier a. 84 

3. The messenger under a com- 
mission of bankruptcy was put 
out of possession of property cm 
board a ship by threatening to 
throw him overboard : the par- 
ties also using contemptuous lan- 
guage. Ordered to give securi- 
ty for answering the bankrupt's 
interest Ex parte Dixon. 104 

4. Mortgage of wood and under- 
wood. It is not waste by the 
mortgagor in possessioik to cut 
underwood at seasonable times, 
and of proper growth. But be- 
ing a bankrupt, an injunction 
was granted on the right of the 
mortgagee to have the estate 
sold in the plight, in which 
it was at the bankruptcy and 
to prove the rest of his debt. 
Hampton v. Hodges, 105 

5. Purchase by a man in the joint 
names of himself and his wife, 
if he was a trader at the time 
and he afterwards becomes 
bankrupt, is void against the 
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creditors, within the statute 1 
Jam I. c. 15, s. 5. So, if the 
purchase was made with the 
wife's money, if previously re- 
ceived and disposable by him as 
his own ; not bound by any 
agreement with a trustee : and 
the receipt not connected with 
the purchase. Glcdster v. Hewer. 

195 

6. The jurisdiction in bankruptcy 
is under a special authority, dis- 
tinct from that of the Court of 
Chancery. 250 

7. Proceedings under a Commis- 
sion of bankruptcy in the Secre- 
tary's Office not permitted to be 
used as evidence in actions by 
strangers unconnected with the 
Commission. 314 

8. The presence of the petitioning 
creditor at the meeting to de- 
clare the party a bankrupt, as 
required by a general order of 
Lord Rosslyn, 26th November, 
1798, dispensed with upon cir- 
cumstances. Ex parte Edwards. 

318 

9. A bankrupt, who has neglected 
to surrender, cannot supersede 
his commission with the consent 
of his creditors without first ob- 
taining leave to surrender. Ex 
parte Jones. 328 

10. A bankrupt may be committed 
by the Commissioners, though 
swearing positively, if his an- 
swers are not reasonably satis- 
factory. Being brought up by 
habeas corpus he was remanded ; 
the whole examination not being 
satisfactory: though particular 
answers, separately taken, might 
have been so considered. Tay- 
tor's Case. 328 

11. No proof under a bond to re- 
place stock and pay the divi- 
dends ; unless forfeited either as 
to the capital or dividend before 
the bankruptcy. Ex parte 
King. 334 

12. Covenant on marriage within 
seven years, or when requested, 
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to convey lands of a given value 
in particular counties. Under 
a bankruptcy after the expira- 
tion of the seven years, and no 
request made, proof not admit- 
ted upon the covenant, unless 
secured by a penalty. Ex parte 
Mare. 3a5 

13. Agreement to replace stock 
upon demand. If demand is 
made before the bankruptcy, 
the price may be proved. 337 

14. Purchase of a bankrupt's estate 
by the solicitor to the Commis- 
sion set aside. The Lord Chan- 
cellor would not permit him to 
bid upon the resale, discharging 
himself from the character of 
solicitor, without the previous 
consent of the persons .interest- 
ed, freely given, upon full in- 
formation, lix parte James. 337 

15. Purchase by the assignee and 
solicitor under a Commission of 
bankruptcy of dividends cannot 
be for their own benefit. Ex 
parte James. 337 

16. The principal against purchases 
by trustees of the trust property 
most strictly applicable to as- 
signees in bankruptcy and their 
agents. 350 

17. Though a bond by a husband 
to pay a sum in the event of 
his bankruptcy or insolvency to 
trustees for the purpose of set- 
tlement cannot stand against the 
creditors, the property of the 
wife may be limited to the hus- 
band, until he becomes bank- 
rupt, &c. and from that event 
to his wife and children; and 
where in articles for such a set- 
tlement the husband covenanted 
to give a bond for 5000/. upon 
the same trusts, and had receiv- 
ed all her fortune without mak- 
ing any settlement, proof was 
admitted under his bankruptcy, 
not only for the amount of her 
property, agreed to be settled, 
but the 5000/. or so much as 
the value of the property of the 
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wife would extend to beyond 
the sum agreed to be settled. 
Ex parte Cooke, 353 

18. Acceptances by bankers, and 
bills remitted to them in the 
course of a banking account 
with the bankrupt. Their ac- 
ceptances not due at the bank- 
ruptcy are a good consideration ; 
and, taking them up, they may 
prove upon the bills in their 
hands, though not due at the 
bankruptcy. The proof must 
be upon the bills, and not as a 
cash balance. Ex parte Blox^ 
ham, 531 

19. Though 20«. in the pound have 
been paid under a Commission 
of Bankruptcy, and the certifi- 
cate obtained, the Commission 
cannot be superseded without 
consent of the creditors, upon 
the circumstance, that some are 
abroad, and not to be found. 
Ex parte Jackson, . 533 

20. Under a joint Commission of 
Bankrupt the affairs of the sep- 
arate creditors may be arrang- 
ed, and also of separate firms of 
two or more of the partners. 545 

21. In bankruptcy among partners, 
concerned also in other trades, 
the paper of one firm being giv- 
en to the creditors of another, 
dividends were allowed out of 
both estates. 546 

See Partner, 2. Trust, 3. 
BARON AND FEME. 

1 . Whether a jurisdiction in Equi- 
ty to permit a married woman 
to give up her interest for life 
in a trust fund, not settfed to her 
separate use, or subject to her 
appointment, analogous to a 
fine, can be maintained, Quare, 
The bill by the husband and 
wife against the trustees for this 
purpose was dismissed, as pre- 
mature ; the funds not being as- 
certained : the husband acc^ount- 
' able to the trustees in respect 
of his receipts by their permis- 
sion, unliquidated: and as to 
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part of the capita], the trust of 
which was for her appointment 
by deed or will notwithstanding 
coverture, no absolute appoint- 
ment having been executed, but 
merely by way of indemnity to 
the trustees. SperUng v. Rock- 
fort, 164 

2. Settlement of Stock to the sep- 
arate use of a married woman 
for life ; and after her death for 
her husband absolutely. De- 
cree upon the bill of the hus- 
band and wife for a transfer to 
him upon his personal security. 
Chesslyn v. Smith. 183 

3. Where the Court secures a 
provision for a wife out of her 
equitable interest claimed by 
the husband, the trustee is at 
liberty to pay to the husband ; 
and that payment is not called 
back. No instance of the debt- 
or calling upon the Court to 
interpose that equity for the 
wife. 206 

4. Whether under a contract by a 
husband to sell the estate of his 
wife the Court will decree him 
to procure her to join, Qutrre. 

' Emery v. Wase. 505 

5. A married woman, living in 
trade, not in London, without 
the interference of her husband, 
residing in a different part of 
the kingdom, advanced money 
for the purchase of a share in 
the lottery, upon an agreement 
with the Plaihtiff, that half 
should be considered a loan to 
him ; and they should be jointly 
concerned in the adventure. 
Held, that, the money belonging 
to the husband, the produce was 
his ; and the bill was dismissed. 
Lamphir v. Creed, 599 

See Advancement. Agree- 
ment, 6. Bankrupt, 5, 17. 
Demurrer, 5. 
BEQUEST.— See Will. 
BERMUDA.— See Will, 8. 
BIDDINGS OPENED. 
See Practice, 15. 
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BILL OF DISCOVERY. 

See Demarrer, 4» 5. 
BILL PRO CONFESSO. 

See Practioe, 14. 



CAPITA (Distribution per). 

See Will, 11. 
CHARGE. 

See Assets, (Administration of^, 
5, 10. Assets (Equitable). 
Purchaser, 2. 
CHARITY. 

1. Bequest for rebuilding, repair- 
ing, altering, or adding to and 
improving alms houses, is valid 
to the extent of any application 
upon the land already in Mort- 
main: not, of the addition of 
other land. Attomey-Generai 
V. Parsons. 186 

2. Bequest to "erect" a charita- 
ble foundation imports, that 
land is to be bought, unless the 
Will manifests a purpose, that 
it is to be otherwise procured. 

191 
CHILD. — See Advancement. * 
CO-DEFENDANTS. 

See Practice, 11. 
COLLIERY.— See Purchaser, 4. 
COMMISSION. 

See Practice, 5, 6, 17. 
COMMISSION IN THE ARMY. 

See Assets, (Administration of), 3. 
COMMISSION OP LUNACY. 

See Lunacy. 
COMMISSION OF PARTITION. 
See Partition. 

COMMISSION OF review;. 

1. Application for a Commission 
of Review to re-hear a sentence 
of the Prerogative Court upon a 
Will affirmed b^ the Delegates, 
referred to the Lord Chancellor ; 
who certified against granting 
the Commission ; on the ground, 
that the case did not furnish 
any such doubt with reference 
to the facts, or to important 
points of law, as made it expe- 



COMMISSION OF REVIEW — 
continued, 
dient to grant«the Commission ; 
which is prayed of the grace 
and benignity of the Crown, ' 
regulated by sound discretion; 
usually witholding it upon 
grounds of public expediency, 
unless there are very cogent 
reasons for believing, that the 
sentence is founded on error in 
fact or in law: or, unless the 
doctrines of law, on which it is 
suppased to be founded, are so 
questionable and important as 
to make it clearly fit, that they 
should be considered in the 
most solemn manner. Eagh- 
ton and Coventry v. Kingston. 

438 

2. Grounds of granting a Commis- 
sion of Review. 465 

3. Whether a Commission of Re- 
view can be granted with a . 
clause, admitting a new plea 
and new proofs, qfAtm-t* At least 
the memorial otight to contain - 
allegations, and a special prayer. 

466 

4. A different conclusion of fact 
upon the evidence not a suffi- 
cient ground for the extraordina- 
ry relief of a Commission of 
Review. 471 

COMMITMENT. 

See Ward of Court, 1, 2. 
COMPARISON OF HANDS. 

See Evidence, 2, 3, 4. 
CONSIDERATION. 

See Annuity, 1. 
CONTEMPT. 
An indemnity given against the 
consequences of a contempt, in- 
volves the party giving it. Ex 
parte Dixon. 104 

See Bankrupt, 3. Register. 
Ward of Court, 1,2. 
CONTINGENT INTEREST. 

See Vesting. 
CONTINGENT LEGACY. 

See Legacy, 2. 
CONTRACT.— See Agreement. 
CONVERSION OF ASSETS. 
See Assets. 
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CONVERSION OF MONEY. 

See Assets. 
COPYHOLD. • 

1. Copyhold estates surrendered 
to the use of mortgagees : but 
they had not been admitted, 
The mortgagor deVising them 
must surrender to the use of his 
will. Kenebei v. Scrqftan, 

2. Copyhold estates pass by the 
surrender, not by the Will ; 
which operates as a declaration 
of uses. 286 

3. Copyhold estates not liable to 
debts farther than subjected. 3dd 

4. Copyhold estates not assets for 
specialty debts, not even debts 
to the crown. 394 

See Devise, 4. Marshalling, 
1. Mortgage, 1. 
COPYRIGHT. 
Injunction to restrain publishing 
a magazibe as a continuance 
of the Plaintiff's magazine in 
numbers, and as to communica- 
tions from correspondents, re- 
ceived by the Defendant, while 
publishing for the Plaintiff; not 
preventing the publication of 
an original work of the same 
nature, and under a similar title. 



Hogg V. Kirhy, 
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CORPORATION. 

See Landlord and Tenant, 3. 
COSTS. 

See Annuity, 4. Practice, 20. 
COSTS OF DISCOVERY. 

See Practice, 5, 6. 
COVIN.— See Fraud. 
CREDITOR AND DEBTOR. 

See Extent. Marshalling. 
CROWN.— See Extent. 



DEBTOR AND CREDITOR. 

S^ Extent. Marshalling. 
DECREE.— See Executor, 3. 
DECREE UPON BILL PRO CON 

FESSO.— See Practice, 14. 
DEEDS.— See Title deeds. 
DEMURRER. 

1. The rule, that if the Plaintiff 
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K4 not entitled to the relief, 
though entitled to discovery, a 
general demurrer holds, does 
not preclude the Defendant from 
demurring to the relief, and an- 
swering as to the discovery. 
Hodgktn y. Longden, 2 

2. Demurrer allowed : the bill not 
alleging with sufficient certain- 
ty, by whom the duties claimed 
by the City of London under 
letters patent, in respect of 
which a discovery was prayed 
in aid of an action, were payar 
ble. The Mayor Sfc, of Lon^ 
don V. Levy, 398 

3. Though a demurrer cannot be 
. good in part and bad in part, as 

to the matter demurred to, it 
may be good as to one Defend- 
ant, and bad as to another. 403 

4. A bureau delivered for the pur- 
pose of repairs to a person, who 
discovered money in a secret 
drawer : which he converted to 
his own use. This amounts to 
a felony ; and upon that ground 
a demurrer to a bill of discove- 
ry watf allowed. Cariwright v. 
Green. 405 

5. A married woman may demur 
to a discovery, that may subject 
her husband to a charge of fel- 
ony. Cariwright v. Crreen, 405 

6. Demurrer ore tenus. 408 

See Practice, 24. 
DEVISE. 

1. Attestation of a devise by a 
mark good within the Statute of 
Frauds. Harrison v. Harrison. 

185 

2. A remote reversion in real es- 
tates and lands to be purchased 
and settled will pass by general 
words in a Will ; as, "all and 
every other my lands, tenements, 
and hereditaments ;" though 
the uses are immediate., But, 
the purchase being postponed 
to the death of the devisor, the 

" reversion in the estates to be 
purchased and settled to the 
same uses, subsequent to his 
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DEVISE— continued. 

death, not being an interest 
vested in him, didnot pass ; and 
though upon the settlement a 
power of appointment was im- 
plied, the Will, particularly ex- 
ecuting express powers, did not 
amount to an execution of that 
implied power. Attorney Gene* 
raiy. Vigor. 256 

3. Lands originally held under old 
mortgages passed by a general 
disposition by Will, as the testa- 
tor's estate ; though no release 
of the equity of redemption ap- 
peared, lb. 256 

4. Copyhold estates purchased and 
surrendered to uses declared or 
to be declared by Will concern- 
ing the same passed according 
to a Will previous to the pur- 
chase, devising all copyholds 
generally, and Uierefore contain- 
ing a description applicable to 
them. lb. 256 

5. Devisor must have the estate 
devised both at the date of his 
Will and at his death. 283 

6. Devise upon several limitations 
for life and in strict settle- 
ment ; with a direction, that in- 
cumbrances shall remain charg- 
ed upon the estates respectively, 
until discharged by the several 
tenants for life, to whom they 
are respectively limited. All 
the rents and profits during the 
estates for life are to be applied 
to the incumbrances, principal 
as well as interest. Milnes v. 
Slater. 295 

7. Every devise of real estate, 
whether in general terras or not, 
is in nature of a specific devise : 
otherwise, as to personal estate. 

• 305 

8. Attestation of a devise by a 
mark, good within the Statute 
of Frauds. Addyy.Chrix. 504 

9. Acknowledgment by devisor of 
his hand writing .to one of the 
witnesses, who did not see him 
er.ecute, good. Addy. v. CWi. 

504 



DEVISE— cofUtitii«i2. 

See Copyhold, 2. Revoca- 
tion. Trust, 6. Vesting, 
5. Will. 
DISCOVERY. 

See Demurrer, 4, 5. 
DISCOVERY (Costs of). 

See Practice, 5, 6. 
DISSEISIN.— See Revocation, 6. 
DISTRIBUTION PER CAPITA. 
See Will, U. 
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ELECTION. 

No election against an heir at law, 
claiming under a Will, and also 
against it a real estate, for want 
of a due execution according to 
the statute, unless an express 
condition is annexed. Sheddon 
V. Goodrich. 481 

EaUlTABLE ASSETS. 

See Assets. 
EQUITABLE WASTE. 

See Injunction, 3. 
ESTATE.— See Will, 10, 11. 
EVIDENCE. 

1. After publication passed liberty 
given to exhibit articles, as to 
the credit of ?k witness, who had 
been cross examined, by gene- 
ral interrogatories, and as to 
such particular facts only as are 
not material to what is in issue 
in the cause. Purcell v. M^Na- 
mora. 324 

2. Rule as to proof of hand writ- 
ing, the witness must have seen 
the party write; and swear to 
his belief, that the writing pro- 
duced is his. 473 

3. Comparison of hands by a per- 
son, who never saw the party 
write, is not evidence. 474 

4. If the witness will not swear to 
his belief of the hand writing, 
but says, that he thinks it like, 
the Lord Chancellor of opinion, 
that is not evidence. 476 

See Devise, I. Will, 2. 
EXAMINATION. 
See Practice, 6, 10. 
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EXAMINATION DE BENE ES- 
SE. — See Practice, 1. 
EXCEPTION.— See Practice, 26. 
EXCHANGE.— See Revocation, 4. 
EXECUTOR. 

1. Executor cannot buy for his 
own benefit debts due from the 
testator's estate. 346, 350 

2. Executor bound to call in money- 
out upon personal security ; and 
therefore to pay into Court 
money due from himself 466 

2. A Decree against an executor is 
in nature of a judgment at law. 
After that, he may on motion, 
without filing a bill for an in- 
junction, restrain a creditor* su- 
ing at law. The executor must 
pay the costs till notice of the 
decree, but not after notice : 
and he must make an affidavit 
as to the funds in his hands. 
Paxton V. Douglas, 520 

4. Legacy to a man described as 
executor : if the office does not 
continue, he shall not have the 
legacy. 593 

5. Two of the executors being 
clearly trustees by the effect of 
directions annexed to their ap- 
pointment, all the executors are 
trustees for -the next of kin of 
the residue undisposed of Sad- 
kr V. Turner, 617 

6. Legacies of a diamond ring to 
one, and of 200/. e^ch to some 
of the others for mourning rings 

'as a token of affection, &.c. 
would not make the executors 
trustees. Sadler v. Turner, 617 
See Assets (Administration 
of), 6. Trust, 2. 
EXEMPTION OP PERSONAL 
ESTATE.— See Assets (Admin- 
istration of), 9. 
EXONERATION. 

See Assets (Administration of), 
7, 8. Mortgage, 1, Revocation. 
EXTENT. 
There is no equity for a person, 
against whom an extent in aid 
has issued, to be reimbursed by 
his creditor, on the groimd, that 
he has property sufficient to sat- 



EXTENT— «m<tnttcrf. 

i^fy his debt to the crown with- 
out having recourse to the ex- 
tent in aid. Phillips v. Shaw, 

241 



FAMILY.— See Will, 11. 
FELONY. 
To constitute felony breach of 
trust is not sufficient. There 
must be a felonious taking. But 
that is satisfied by an act not 
warranted by the purpose, for 
which the property was deliver- 
ed ; as a tailor taking notes out 
of a pocket book left in the 
pocket of a coat delivered to 
him to mend : or a hackney 
coachman, in whose coach it 
was left, &c. 410 

See Demurrer, 4, 5. 
FEME COVERT. 

See Baron and Feme. 
FRAUD. 
Distinction between a deed void at 
law for covin and voidable in 
equity for fraud. 283 

FRAUDS (Statute op). 
See Devise, 8. Will, 8. 
FUNDS.— See Stock. 
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HAND-WRITING. 

See Evidence, 2, 3, 4. 
HEIR. 

See Assets. Election. Lapse. 
HOLY ORDERS. 

See Agreement, 2. 
HOTCHPOT. 

See Assets (Administration of), 
54,3,4. 
HUSBAND.— See Baron and Feme. 



ILLEGAL AGREEMENT. 

See Agreement. 
ILLEGITIMACY. 
See Purchaser, 3. 
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INADEQUATE CONSIDERA- 
TION.— See Annuity, 1. 
INFANT. 
The Court did not call in the prq>- 
erty of an infant, upon securi- 
ty in India ; the Master report- 
ing it to be for his benefit, that 
it should remain. Sadkr v. 
Turner. 617 

See Ward of Court, 1, 2. 
INFANT MORTGAGEE. 

1. Estate in Ireland ordered to be 
conveyed by an infant mortgagee 
under the statute 7 Ann. c. 19. 
Evelyn v. Foster, 96 

2. The order under the Statute 7 
Ann. c. 19, for the reference to 
the Master, as well as that for 
the infant to convey, must be 
on petition, not on motion, 
Evelyn v. Foster. 96 

INJUNCTION. 

1. That an indictment for perjury 
upon the answer has been found 
by the Grand Jury is not a 
ground for reviving an injunc- 
tion. Clapham v. White. 35 

2. Injunction till answer, restrain* 
ing a transfer of stock, standing 
in the name of a steward ; on 
strong evidence by affidavit, that 
it was the produce of his mas- 
ter's property, rents, 6lc. receiv* 
ed for many years without ac- 
count. Refused as to money at 
his banker's in his name. Lord 
Chedworth v. Edwards. 46 

3. Injunction against cutting orna- 
mental timber confmed to tim- 
ber standing for ornament or 
shelter: the Court refusing 
to extend it by inserting the 
words '* contribute to orna- 
ment." Williams y. 31* Namara. 

70 

4. Injunction against cutting tim- 
ber refused, where the>title was 
disputed; as between devisee 
and heir at law. Smith v Col- 
Iyer. 89 

5. Injunction in trespass. 90 
INSUFFICIENT ANSWER. 

See Answer, 1. 



INTEREST. 
See Legacy, 3. Principal and 
Agent, 1. Purchaser, 1. Re- 
ceiver, 2. 
IRELAND. 

See Infant Mortgagee, I. Peer. 
IRISH PEER.— See Peer. 



JURISDICTION.— See Annuity, 2. 
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KING.— See Extent. 



LANDLORD and TENANT. 

1. Upon a contract for a lease the 
solvency or insolvency of the 
tenant is an objection of weight; 
depending upon the circum- 
stances. Upon that and other 
circumstances an injunction 
against an ejectment by the land- 
lord was dissolved. Buckhmd 
v. HaO. 92 

2. Lessee remains liable to the de- 
termination, of the term : as- 
signee only during his posses- 
sion. 95 

3. Upon a disputed title to a lease 
granted by a corporation, a trust 
being set up against a lessee, on 
motion to compel the corpora- 
tion to produce surrendered 
leases, counterparts of renewed 
leases, &c. no order was made. 
Cock v. St. Bartholomew's Hos- 
pital, Chatham. 136 

LAPSE. 
In case of lapse of real estate the 
heir takes. 25 

See Vesting, 2. Will, 1. 
LEGACY, 

1. Legacies not paid under a 
charge upon real estate in aid 
of the personal without produc- 
tion of the stamp under the Leg- 
acy Act, 36 Geo. III. c. 52. s 
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LEGACY — continued. 

7, until it is ascertained, that 
there is no personal estate ap- 
plicable. Holme V. Stanley^ 1 

2. Legacy of stock in trust for the 
use, exclusive right and proper- 
ty of A. : but should she hi^ 
pen to die, then in that case 
among her children; another 
legacy of stock to A., to be paid 
her as soon as possible, or in the 
event of her death among her 
children: another legacy of 
stock to B., and in case of her 
death among her children : all 
these legacies held absolute in 
the respective mothers. W^ 
sterr.Hak. 410 

3. Leaning against specific lega- 
cies. Unless specific, interest 
only from the end of a year af- 
ter the testator's death, notwith- 
standing a direction to pay as 
soon as possible. Webster v. 
Hak. 410 

See Executor, 4. Vesting, 2. 
Will. 
LEGITIMACY.— See Purchaser, 3. 
LESSOR AND LESSEE. 

See Landlord. 
LETTER MISSIVE.— See Peer. 
LORDS.— See Appeals. 
LUNACY. 

1. The commission of lunacy 
not confined to strict insanity ; 
but is applied to cases of imbe- 
cility of mind, to the extent of 
incapacity^ from any cause ; as 
disease, age, or habitual intox- 
ication. Ridgeway v. Darmn. 

65 

2. The Lord Chancellor cannot by 
an order in lunacy make an ab- 
solute title to the lunatic's lease- 
hold estate. Ex parte Dikes. 79 

3. The Lord Chancellor will not 
even for creditors make an order 
in lunacy, the effect of which 
must be to put the lunatic in a 
state of absolute want. Ez 
parte Dikes. 79 

4. A lunatic abroad under a judi 
cial proceeding in nature of a 
commission of lunacy is not 



LUNACY— continued. 

within the statute 36 Geo. III. 
c. 90,s. 3. Syhay. Da Costa. 

316 
M 

MAGAZINE.— See Copyright 

MARRIAGE.— See Ward of Court. 

MARRIED WOMAN. 
See Baron and Feme. 

MARSHALLING. 

\. Mortgagee of freehdd and co- 
pyhold estates, also a specialty 
creditor, having exhausted the 
personal assets, simple-ccmtract 
creditors are entitled to stand in 
his place pro tanto against both 
the freehold and copyhold es- 
tates : the case of Robinson v. 
Tonge being over-ruled. Al- 
drich V. Cooper. 382 

2. Instances of the rule, that a per- 
son having a double fund, shall 
not by his option disappoint 
another, who has only one. 

368,395 

3. Principle, that a creditor having 
two funds shall take to that, 
which, paying him, will leave 
another fund for another cred- 
itor. 391 

4. Right of legatees to stand in 
the place of specialty creditors, 
paid out of the personal estate, 
against estates descended. Not 
against specific devisees, unless 
devised subject to debts or mort- 
gage. 396, 397 

5. The claim to paraphernalia not 
to be disappointed by the ef- 
fect of the option of a creditor, 
having a double fund. 397 

MODUS.— See Tithes. 

MISTAKE. 

Executor having under a miscon- 
ception of a WOl at the trial of 
an issue upon a debt entered 
into an improper compromise 
with the creditor, expressly sub- 
ject to the approbation of the 
Court, was permitted to try the 
issue, paying the costs. Lcgk 
v. HoUoway, 213 

See Practice, 8. 
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MONEY. 

Money, arising frcmi real estate, 

may pass nnder the description 

of personal estate upon tbe in« 

tention. 592 

See Injanction, 2. 

MONEY (CoNTERsioN of). 
See Assets. 

MONEY. 2.— (To be laid out in 
land to be settled). 
Under the statute, enabling tenant 
in tail of land to be purchased 
to take the money, the Court 
takes care, that the fund is 
clear. To obtain the order un- 
der that act in Term the appli- 
cation must be made in time 
sufficient to admit of a recovery. 
JFVith, Ex parte. 609 

MORTGAGE. 
1. Mortgage of freehold estate 
with a covenant, for better se- 
curing the payment, to procure 
admission and to surrender 
copyhold estate, and in the 
mean time to stand seised in 
trust for the mortgi^gee A pri- 
mary mortgage of both estates 
and the freehold not first appli- 
cable. Aldrich v. Cooper. S82 



2. Ailer foreclosure and sale of 'NOBLEMAN 



the mortgaged estate injunction 
granted to restrain the mort- 
gagee from recovering the dif- 
ference at law. Perrif v. jBor- 
ker. 627 

See Bankrupt, 4. Devise, 3, 
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NE EXEAT REGNO. 

1. To obtain a writ of Ne exeat 
Regno^ it is sufficient, that the 
affidavit states that the debt will 
be endangered; without alleg- 
ing, that the purpose of going 
abroad is to avoid the demand. 
Tomlinson v. Harrison. 32 

2. Writ of Ne exeat Regno a high 
prerogative writ; and applied 
to cases of private right with 
great caution and jealousy. 33 

3. Writ of Ne exeat Regno for a 



NE EXEAT REGNO— eimf«Mi€tf. 
demand, upon which bail might 
be had ; viz. the admitted bal- 
ance of an account; on the 
ground, that if bail was given, 
the Plaintiff disputing the bal- 
ance would b^ entitled to an 
account, and the Defendant 
could not put him to his elec- 
tion to sue at law or in equity 
except upon terms. Jones v. 
Sampson, 593 

4. Plaintiff having twice held the 
Defendant to bail obtained a 
writ of Ne exeai Regno ; dis- 
continuing the action. The 
writ discharged. Amsinek v. 
Barklay. 594 

5. Writ of Ne exeat Regno upon 
declarations, or facts, as evi- 
dence of the intention to go 
abroad, not discharged upon af- 
fidavit, denying the intention. 
Amsinek v. BarkUxy. 594 

6. Belief, without circumstances 
or declarations, showing the 
ground of it, will not sustain a 
writ of Ne exeat Regno. 597 

NEXT OP KIN. 
See Executor, 5, 6. 



See Peer. Practice, 9. 
NOTICE.— See Practice, 1. 
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OPENING BIDDINGS. 

See Practice, 15. 
ORDERS.— See Agreement, 2. 
ORNAMENTAL TIMBER. 

See Injunction, 3. 



PARAPHERNAUA. 

See Marshalling, 5. 
PARENT AND CHILD. 

See Advancement. Will, 11. 
PAROL EVIDENCE. 

See Will, 2. 
PARTITION. 

1. A commission for partition of a 
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PARTITION— eoiKtfisied: 

house decreed. Turner v. Mor- 
gan. 143 
2. Partition of a house by writ 145 
See Revocation, 5. 
PARTNER. 

1. Injunction to restrain a surviv- 
ing partner from disposing of 
the joint stock, and receiving 
the outstanding debts. Hartz 
T. Schroder, 317 

2. Power of a partner to bind the 
partnership; unless from the 
nature of the transaction it can 
be inferred to be separate; in 
which case previous authority 
or subsequent approbation must 
be shown. < Under the circum- 
stances, proof in bankruptcy 
undisputed since 1793, and no 
one to explain the transaction, 

, but one partner, inquiry refused. 
Ez parte Bonbonus. 540 

See Bankrupt, 20, 21. 
PAYMENT INTO COURT. 

See Practice, 3, 4, 22. 
PEER. 

Since the union with Ireland, 
Irish Peers, with the exception 
of those, who are members of 
the House of Commons, are en- 
titled to every privilege^ except 
sitting in the House of Lords, 
and therefore to the letter mifr- 
sive. Robinson v. Lord Rokeby. 

601 
See Practice, 9. 
PERJURY. 
To convict for perjury, what is 
sworn must be both false and 
material. 38 

See Injunction, 1. 
PERPETUITY. 
Bequest of personal property to 
A. for life; and after her de- 
cease to her chDdren, when at 
the age of twenty-seven respec- 
tively ; and in the event of her 
not leaving any child or children, 
or of the death of all under the 
age.of twenty-seven, over. The 
limitation over too remote. 24 
PERSONAL ESTATE EXEMPT. 
See Assets (Administration of), 9. 



PLEADING. 

Plea may be good in part and bad 
in part Ground of the distinc- 
tion in that respect between a 
plea and a demurrer. 403 

POWER. 

1. Bequest to such of the children 
of A. as B. shall by will direct, 
and, in default of such direction, 
among the children share and 
share alike. B.'s dispositicm by 
will in favor of the children 
living at her death established 
against the claim of one bom 
afterwards, under the general 
words. Paul v. Compton, 375 

2. Power considered as distinguish- 
ed from Trust. This Court 
cannot execute a mere power; 
but will execute a trust, which 
fails by the death of the trustee, 
or accident. 570 

3. Power partaking of the nature 
and qualities of a trust : so that, 
if not executed by the party, this 
Court will, to a certain extent, 
execute it. 570 

4. Power, which by the Will the 
party is required to execute as 
a duty. He is a trustee for the 
exercise of it ; and has no dis- 
cretion, whether he will exercise 
it or not. The Court adopts 
the principle as to trusts ; and 
will not permit his negligence, 
accident, or other circumstan- 
ces to disappoint the interest of 
those for whose benefit he is to 
execute it. 574 

5. Power not executed by a general 
bequest of " my estate and ef- 
fects;" which will pass only 
what the testator had an interest 
in, not what he has an authority 
over. 588 

6. Though to effect the execution 
of a power by Will a direct ref- 
erence to the power is not ne- 
cessary, the intention must dis- 
tinctly point to the subject of it ; 
as if something is included, 
which the testator had not other- 
wise than under the power ; and 
part of the Will, unless applied 
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to it, would be wholly inqpera^ 
tive. Bentuit ?. Aburrow. 609 
See Appointment. De?ise, 2. 
Vesting, 6. 
PRACTICE. 

1. Motion to examine witnesses 
De bene esse, except in certain 
cases, as upon the ground of 
age, requires notice. The af- 
fidavit must be either, that the 
witness is of the age of seventy ; 
or the only witness to the par- 
ticular fact; or, if upon the 
ground of health, in a danger- 
ous state. Bellamy v. Jimes, 

2. No objection to a motion, that 
the affidavit was filed only the 
day before ; if it is an affidavit, 
that cannot be answered; as, 
that the Plaintiff cannot go to 
trial with safety, till the answer 
comes in. Jones v. . 46 

3. Motion to pay money into Court; 
upon the affidavit of an Ac- 
countant, that from the schedules 
to the answer, the examination 
and the books of account, such 
a balance was due, refused. 
Mills V. Hanson. 68 

4. Money may be ordered into 
Court on motion, upon the 
ground of admission; as by 
schedules or books containing an 
account of receipts and pay- 
ments, and referred to so as to 
be part of the answer or ex- 
amination. 69 

5. The bill praying discovery and 
a Commission, the Defendant 
cannot have the costs of the 
discovery till the return of the 
Commission. Anonymous. 69 

6. Practice, that if the Defendant 
to a bill for discovery and a 
Commission examines in chief, 
instead of confining himself to 
cross-examination, he shall not 
have costs. 70 

7. Where it appears by the answer, 
that the real estate must be res- 
ponsible, as, that there is no 
personal estate, to be first ap- 



PRACTICE— cimhntf«d 

plied to debts, a receiver will be 
granted in the first instance. 
Jones V. Pugh. 71 

8. In a case of mistake in an an- 
swer it was not allowed to be 
taken off the *file : but an ad- 
ditional answer, giving the ex- 
planation, was permitted. Jen- 
nings V. Merton College, 79 

9. Construction of the General 
Order, 23d January, 1794, in 
the case of a Peer, Defendant; 
that in the cases specified upon 
application for time to answer 
the Defendant shall enter his 
appearance ; and undertake, 
that if the answer is not put in, 
a sequestration shall go : t. e. a 
sequestration absolute. Gregor 
V. Lord Arundel 87 

10. A motion to compel a Defend- 
ant to pay money into Court 
on casting up books must be 
upon the ground of admission 
by reference sufficient to make 
them part of the examination, 
as much as schedules to an an- 
swer. In this instance it failed : 
the Plaintiff going upon certain 
books ; and the reference being 
generally to all. BiRus v. Han^ 
son, 91 

11. Co-defendants not bound as to 
their rights with respect to each 
other, unless called upon to con- 
tend upon them. 123 

12. Service of subpoBua upon the 
father-in-law of an infant good 
service. Thomson v. Jones. 114 

13. Answer admitting the execution 
of an instrument, and craving 
leave to refer to it, when pro- 
duced, is not a ground to move 
for the production : not admit- 
ting, that it is in the possession or 
power of the Defendant. Dar^ 
win V. Clarke. 158 

14. Decree upon a bill taken pro 
eonfesso is to be pronounced by 
the Court, not to be drawn up by 
the Plaintiff. Oeary v. Sheridan, 

192 

15. A person, who opened biddings. 
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but was not the purchaser, the es- 
tate upon the re-sale going con- 
siderably higher, cimnot on that 
ground have his costs. Earl of 
MaccksfiM v. Blake. 214 

16.* Sequestration for not perform- 
^ing the decree upon the return 
to an attachment, that the De- 
fendant was in custody of the 
Warden of the Fleet. Erring- 
ton V. Ward, 314 

17. A second Commission granted 
on special circumstances. Tur- 
hot V . 315 

18. No costs upon a notice of motion 
abandoned till after the third 
time. S/ielfy v. Shelly. * 316 

19. Service of a writ of execution 
upon the clerk in Court not 
good. Ellison v. Pickering, 

319 

20. Under a joint order for costs, 
one party absconded ; and was 
never served. A proceeding 
against the other good. Ex 
parte Bishop, 333 

21. The practice of issuing an at- 
tachment without an affidavit 
previously filed, in opposition to 
orders of the Court, to be cor- 
rected in future. Broomhead v. 
Smith. 357 

22. Practice of moving to pay 
money into Court forthwith al- 
tered. In future a day must be 
named. Higgins v. . 

381 

23. The Lord Chancellor declared, 
that in future, if he should re- 
ceive a private letter on the sub- 
ject of a cause, he would con- 
sider, whether the writer should 
not be committed. 467 

24. A mere denial of combination 
by answer does not satisfy the 
undertaking not to demur aJone. 
Lansdoum v. Elderton, 526 

25. Appeal from a decree at the 
Rolls affirmed there upon a re- 
hearing. Brown v. Higgs, 561 

26. Defendant submitting to excep- 

* See the note. 



PRACTICE— emliNiMdL 

tions is not entitled to farther 
time under the General Order, 
23d January, 1794 ; having pre- 
viously had three Orders for 
time, consenting to a Serjeant at 
Arms, asrequir^ by that Order. 
Portier v. Dt La Cour. .601 
See Account. Answer, 3. 
Executor, 3. Evidence, 1. 
Infant Mortgagee, 2. Peer. 
Privil^^e. Revocation, 2. 
PRECATORY WORDS (bt 

Will).— See Trust, 5. 
PREROGATIVE. 

See Commission of Review. Ex- 
tent. 
PRESUMPTION. 

As to presumption in favor of a 
title of a reconveyance, for in- 
stance ; or republication of a 
Will, upon mere length of pos- 
session, unaided by other cir- 
cumstances, Qu<Bre. 129 
PRINCIPAL AND AGENT. 

1. Agent by the desire of his prin- 
cipal keeping large sums in his 
hands, for which he is to be res- 
ponsible from time to time, and 
duly accounting, not liable to ^ 
interest, even supposing he em- 
ployed it. 48 

2. A confidential agent, in that 
character bound to keep regular 
accounts, having n^lected to 
do so, and to preserve vouchers 
against himself, though he had 
preserved those in his own favor, 
was on the ground of gross neg^ 
lect of duty not aUowed to 
charge in respect of Bills of 
Costs for business done as a so- 
licitor. White V. Lady Lincoln, 

363 

3. Purchase of a share in a col- 
liery in trust for the agent and 
manager confirmed under par- 
ticular circumstances, but with 
reluctance. Wren v. Kirton, 

502 
See Injunction, 2. 
PRIVILEGE. 

Solicitor arrested in his return 
fi'om attending the Master dis- 
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PRIVILEGE— c(mft'rtti4sd. 

charged in the original action 
and subsequent detainers. The 
proper course in an order upon 
all the Plaintif& to discharge 
him. Ex parte Ledwich, 598 
See Peer. 

PUBUC FUNDS.— See Stock. 

PURCHASER. 

l.To excuse a purchaser from 
paying interest during the delay 
in clearing difficulties as to the 
title, it is not sufficient, that the 
money was appropriated and 
unproducti?e : but the vendor 
must have notice of that. Pow- 
el V. Martyr. 146 

2. Whether the rule, that, where 
there is a general charge of 
debts not scheduled, a purchaser 
is not to see to the application, 
holds where the purchase is not 
from the original trustees, but 
from others, to whom they con- 
veyed, Qu€ere An objection 
upon that distinction was over- 
ruled upon circumstances. 
Lord Braybroke v. Inskip. 417 

3. Objections by a purchaser upon 
illegitimacy, upon the circum- 
stances, that the register of 
marriage could not be found, 
an inaccurate statement in a 
deed, and some particularity of 
description of the child in a 
Will. Upon the time of the 
marriage, previous to the Mar- 
riage Act, and other circum- 
stances, the Lord Chancellor's 
opinon was against the objec- 
tion, but it was over-ruled upon 
a general release; which, 
though only reciting generally, 
that objections were taken, was 
held sufficient as binding the 
party to inquire into the nature 
of the objections. Lord Bray- 
broke V. Inskip. 417 

4. The rule, that a purchaser shall 
have possession as from the 
quarter-day preceding the sale, 
does not apply to a colliery; 
which is an article of trade, the 
profits accruing daily. The 



PURCHASER— <;oitltnt£€<2. 

proper period is the month or 
week, in which the purchase 
takes place; according to the 
usual course of taking the ac- 
count. Wren v Kirton. 502 
See Principal and Agent, 3. 
Title. 
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BANK MODUS.— See Tithes. 
RECEIVER. 

1. A trustee cannot be Receiver ; 
whether he is sole trustee, or 

jointly with others. v. Jol- 

land. 72 

2. Receiver not passing his Ac- 
counts shall always pay interest 
upon the balances in his hands. 
V. JoUand, 72 

3. Receiver, who does not pass his 
accounts regularly, not to be al- 
lowed poundage. 371 

See Practice 7 
RECOMMENDATi6n(by Will). 

See Trust, 5. 
REGISTER. 

The Court will commit a party 
guilty of an act of violence in 
the Register's Office, as a con- 
tempt. Ex parte Burrows. 535 
RE-HEARING.— See Practice, 25. 
RELATIONS — See Vesting, 3. 
RELEASE. 

Release of a debt. A reversion 

not included by the general 

terms. Lord Braybroke v. In- 

skip, 417 

See Purchaser, 3. 

REMITTER.— See Revocation, 6. 

REMOTE LIMITATION. 

See Perpetuity. 
RENT. — See Apportionment. 
REPRESENTATIVES. 

See Assets. 
RESIDUARY BEQUEST. 

See Will, 1. 
RESIDUE UNDISPOSED. 

See Executor, 5, 6. 
RESIGNATION BOND. 

Legality of Resignation Bond 
questioned. 61 
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RESULTING TRUST. 

See Trust. 
REVERSION.— See Release. 
REVIEW. 

See CommuwioQ of Review. > 
REVOCATION. 

1. Codicil reciting a specific and 
limited purpose revokes the 
whole devise, declaring the trusts 
again, with the proposed altera- 
tion, and confirms the Will in 
every particular not thereby al- 
tered or revoked. The omis- 
sion of one trust, though proba- 
bly against the intention, can- 
not be supplied. Holikr v. 
HoweU. 97 

2. See the Report, ante, Vol. VI. 
199. Upon an appeal from the 
Decree at the Rolls the Lord 
Chancellor was of opinion, that 
the devise was revoked in Equity 
as well as at Law; and that 
the fee-farm rents, by the effect 
of the revocation descending to 
the heir, were not applicable 
to the debts beibre the other 
real estates devised, with the 
exception of a part, upon a spe- 
cial trust for that purpose by 
sale ; but, that the decree deci- 
ding, that the parties ought to 
go to law, ought to have direct- 
ed the specific proceeding. The 
title however, not appearing 
correctly upon the pleadings, in- 
quiries were directed. Har- 
mood V. Oglander, 106 

3. No instance of a revocation of 
a Will at law being held not a re- 
vocation in Equity, where the 
partial, particular, purpose was 
not for charges, or incumbran- 
ces, or to pay debts. 126 

4. Revocation of a devise by an 
exchange ; though the land af- 
ter the death of the devisor was 
restored to his heir, under an 
arrangement in consequence of 
a defect discovered in the title 
of the other party to the ex- 
change. Attamey'-General v. 
Vigor. ' 256 

o. The ground, upon which a par- 
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titioii does not revoke a devise, 
li' the object is to do any thing 
beyond mere partition, it is a 
revocation. 281 

6. Disseisin and remitter by entry 
no revocation. 282 



S 



SEQUESTRATION. 

See Practice, 16. 
SOUCITOR. 

1. A solicitor suing for his bill 
need not state all the circum- 
stances required by the statute, 
2 Geo. II. c. 23, s. 22. ; being 
matter of evidence. 9 

2. A solicitor not to be struck off 
the Roll at his own request 
without an affidavit, that there 
is no other reason for the ap- 
plication. Ex parte Foley. 33 

See Bankrupt, 14, 15. Prin- 
cipal and Agent, 2. Priv- 
ilege. 
SPECIFIC DEVISE and BE- 
aUEST.— See Devise, 7. Lega- 
cy, 3. 
SPECIFIC PERFORMANCE. 

See Agreement 
STEWARD. 
See Injunction, 2. Principal and 
Agent. 
STOCK. 

1. Trustees under a foreign Will 
dead ; and no personal represen- 
tation taken out in this country : 
not a case for relief by directing 
a transfer of stock within the 
statute 36 Geo. III. c. 90. 
Lee v. The Bank of England. 

44 

2. Specific bequest of stock to the 
executrix for life, and after her 
death to her daughter absolutely 
at twenty-one. The Bank, re- 
sisting a transfer, according to 
an agreement to relinquish the 
life interest, without the direc- 
tion of the Court, are entitled 
to costs. Austin v. The Bank 
of England 522 
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STOCK— continued. 

See Bankrupt, 11, 13. Injunc- 
tion, 2. 
SURRENDER. 

See Copyhold, I, 2. 
SURVIVORSHIP.— See Vesting. 



TENANT.— See Landlord. 
TENANT FOB LIFE. 

See Title Deeds. 
TIMBER^— See Injunction. 
TITHES. 

1. See ante, Vol. VI. 665. A new 
trial granted. Verdict for the 
Plaintiff. CyCannar v. Cook. 

535 
3. Rankness of a modus a quejption 
of fact. 536 

3. Upon the rankness of a modus 
the quantum of the payment is 
not decisive, if inmiemorially 
paid. 539 

TITLE. 
The abstract is complete, when it 
appears, that upon certain. acts 
done the legal and equitable es- 
tates will be in the purchaser ; 
though long before the title can 
be completed. Lord Braybrolce 
V. Inskip. 417 

TITLE DEEDS. 
Title deeds delivered out of Court 
upon the application of the tnis* 
tees and the tenant for life. 
Duncombe v. Maifer. 320 

TRESPASS — See Injunction, 5. 
TRUST AND TRUSTEE. 

1. The indemnity of the trustees 
under a deed of trust does not 
give the persons employed by 
them a righl^as creditors against 
the trust fund. WorraU v. 
Harford, 4 

2. Personal estate bequeathed to 
trustees upon trust. The ex- 
ecutors, one of whom was also 
one of the trustees, not entitled 
beneficially, in default of the 
declaration of trust. Milnes v. 
Siater, 205 



by 1 
4. To 



TRUST AND TRUSTEE— am- 
tinued, 

3. Principle of the rule against 
purchases of the trust property 
by trustees, assignees, &c. 345 
o set aside a purchase by a 
trustee of the trust property, it 
is not necessary to show, that 
he has made an advantage. 
Principle of the general rule. 

348 

5. Words of recommendation, or 
precatory, or expressing hope, 
dtrC, if the objects and subject 
are certain, are imperative ; and 

, create a trust 380 

6. By a devise in genersl terms a 
trust estate will pass ; unless an 
intention to the contrary can be 
collected from expressions in 
the Will or purposes or objects 
of the testator. Lord Bray^ 
broke v. Inskip. 417 

See Bankrupt, 16. Copyright. 
Executor, 5, 6. Infant 
Mortgagee. Power, 2, 3, 
4. Principal and Agent, 
3. Receiver. Stock, 1. 
Vesting, 6. 
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UNDERWOOD.— See Bankrupt. 
UNION WITH IRELAND. 
See Peer. 



VENDOR.— See Purchaser, 1. 

VESTING. 

1. Bequest to three children in 
thirds respectively ; with a di- 
rectimi, that they should not be 
put in possession till their res- 
pective attainment of particular 
ages ; and in case of the death 
of either of the above-named 
children before the ages men- 
tioned, that third to^ be etjually 
divided between the two surviv- 
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WESTING— continued. 

ing children ; and iu the event 
of the death of two before 
the respective ages above men- 
tioned, then the whole to de- 
volve to the surviving child : but 
should all his children die, be- 
fore they should attain their said 
respective ages, then the whole 
of his estate was given over. 
One died having attained the 
age mentioned. Afterwards 
another died under that age. 
The share of the latter a vested 
interest in the child, who died 
first, and the survivor, attaining 
the age specified. IViImot v. 
Wilmot. 10 

2. Legacies to two sisters ; with a 
direction in case of the death 
of each, reciprocally, to devolve 
to the other. That direction 
confined to the case of lapse by 
the death of either in the life of 
the testator; and did not pre- 
vent tlie vesting absolutely 
Cambridge v. Rous. 12 

3. Residuary bequest to the testa- 
tor's daughter for life, and to 
her children at their ages of 
twenty-one: and after the de- 
cease of his daughter, and of 
her children under that age, to 
go and be distributed among his 
relations in a due course of ad- 
ministration. Great nephews 
and great nieces, the next of kin 
of the testator at the death of 
the daughter, entitled against 
the ctaim of the personal repre- 
sentatives of the daughter, the 
sole next of kiu at the death of 
the testator, and the representa- 
tives of nephews and nieces, 
who died in her life ; insisting, 
that she was excluded by the 
Will. Jdnes v. CoWeck. 38 

4. Bequest to the children of A. 
vested at the age of twenty-one ; 
therefore those born, after one 
has attained that age, are ex 
eluded. 380 

5. Devii^ to tlje testator's wife for 
life : and as soon after her de- 
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cease or refusal to rdease dower 
as conveniently might be, upon 
trust to sell and divide the pro- 
duce between five nephews at 
such time as the sale should be 
completed, if then living: if 
any should die in her life, or be- 
fore the sale should be complet- 
ed, his share to his children ; if 
none, to the survivors. The in- 
terests not vested till the sale. 
Elwin V. Butler. 546 

6. See ante, Vol. IV. 708. V. 
495. The decree affirmed by 
the Lord Chancellor, upon ap- 
peal. Brown v. Higgs. 561 
See Legacy, 2. 
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WARD OF COURT. 

1. Upon the marriage of a female 
ward of the Court all parties 
concerned were ordered to at- 
tend : and the husband was 
committed ; and restrained from 
receiving her visits, and she 
consented to quit her residence 
with a friend of his under an in- 
timation from the Court, that 
she would otherwise be compel- 
led to do so. The husband af- 
ter some time was permitted to 
propose a settlement. The Lord 
Chancellor would not admit a 
provision for children by a sub- 
sequent marriage, by way of ab- 
solute settlement, but only by a 
power to the wife to charge by 
way of appointment to each 
child a share not exceeding the 
share of each child by the first 
marriage. The husband to 
have some part of the income 
independent during coverture. 
The wife having by the propos- 
ed settlement a power of ap- 
pointment in case of no children 
and the husband -surviving, the 
limitation in default of appoint- 
ment was directed to be to her 
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WARD OP COURT— continued. WLLL—conimued. 



next of kin, excludiTe of the 
husband. The Master finding, 
that the marriage was invalid, 
a marriage by banns was direct- 
ed. The Lord Chancellor refus- 
ed to discharge the husband on 
undertaking to execute the set- 
tlement, iatkurst V. Murray, 

74 
2. Orders have been made for com- 
mitting to close confinement Tor 
marrying a Ward of Court. 79 
WASTE. 

Writ of common law after action 
to restrain waste. 90 

See Bankrupt, 4. 
WASTE (Equitable). 

See Injunction, 3. 
WIDOW. 

See Assets (Administration of), 4 
WIFE.— See Baron and Feme. 
WILL. 

1. Residuary clause passes all per 
sonal property, that is not dis- 
posed of, as by lapse, contended 
upon the particular expressions 
to have been separated, and not 
intended to pass with the residue. 
Cambridge v. Rous. 12 

2. Parol evidence not admissible to 
show the intention of the testa- 
tor against the constructi<Hi 
upon the face of the Will. 22 

3. The effect of a positive bequest 
not to be controlled by infer- 
ence and argument from other 
parts of the Will. 42 

4. Bequest to A. for her and her 
children's use. A transfer de- 
creed to A. Robinson v. Tick' 
elL 142 

5. Words, having an obvious mean- 
ing, not to l:^ rejected upon a 
suspicion, that the testator did 
not know, what he meant. 306 

6. Devise to A. an infant for life 
and his first and other sons in 
strict settlement ; with remain- 
ders for similar estates. The 
Will farther directed "during 
the minority of the A. family,' 
an accumulation of the rents to 
be laid out in a purchase,. " until 



the minor arrives at the full age 
of twenty-five years," and then 
" the heir to take full possession 
of this estate." A., being re- 
siduary legatee, is entitled ab- 
solutely to the accumulation. 
BingUy v. Broadkead, 415 

7. Real estate in Bermuda passes 
by a Will, not duly executed to 
pass real estate according to the 
Statute. Sheddon v. Goodrich. 

481 

8. Legacies and annuities charged 
upon a mixed fiind of the per- 
sonal estate and the produce of 
real estate under a direction for 
sale. A different disposition of 
the whole by a codicil failing as 
to the real estate, for want of a 
due execution, the charge re- 
mains upon the real estate. 
Sheddon v. Goodrich. 481 

9. Real estate under a charge by 
a Will duly attested liable to 
debts afterwards contracted, and 
legacies by an unattested instru- 
ment, even to the witnesses to 
the Will. 495 

10. The word " estate " in a Will, 
unless qualified, passes both real 
and personal estate. Barnes v. 
Patch. 604 

11. Under a disposition by Will, to 
A's and B's families, the chil- 
dren are entitled, exclusive of 
their parents, and per Capita. 
Barnes v. Patch. 604 

12. Bequest of the testator's fortune 
in India not extended under the 
general words "temporal es- 
tate" in the introductory part 
of the Will to property in Eng- 
land, part remitted from India 
between the Will and the death, 
and some in its passage to 
England at his death. Sadler 
V. Turner. 617 

See Appointment. Charge. 
Commission of Review. 
Copyhold, 2. Devise. Elec- 
tion. Legacy. Money. 
Power, 1, 5, 6. Revoca- 
tion. Trust, 5, 6. Verting. 
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WITNESS. 

See Evidence, 
WITNESS {Examined dfefedteesje)- 

See Practice, L 



WRIT OP NE EXEAT REGNO. 

See Nt exeat Megna* 
WRIT OF WABTE. 

See Wajsle* 
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